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NOTE. 

In  presenting  the  Second  Volume  of  the  Second  Edition  of  his 
Practice,  the  author  owes  an  apology  to  those  of  liis  professional 
brethren  and  others,  who  may  have  purchased  the  First  Volume,  for 
the  long  delay  in  the  appearance  of  the  Second. 

He  liad  hoped  that  the  present  volume  would*  have  speedily  suc- 
ceeded the  first.  It  was  in  every  way  desirable  that  it  should.  Many 
subjects  were  omitted  in  the  first,  which  were  proposed  to  be  treated 
on  in  the  Second ;  and  hence,  the  Practice  was  incomplete  until  its 
appearance. 

The  well  intentioned  efforts  of  the  author  to  place  this  volume  in 
the  hands  of  the  profession  at  an  early  day,  have  been  attended  with 
many  interruptions ;  but  only  such  as  were  incident  to,  and  occasioned 
by,  his  professional  duties. 

Having  completed  his  task,  so  far  as  was  deemed  practicable  at 
this  time,  but  necessarily  omitting  many  subjects  which,  to  have  ^written 
upon,  would  have  still  further  delayed  the  issuing  of  this  volume,  the 
author  asks  for  it  the  charitable  and  indulgent  consideration  of  a 
profession,  who  can  so  well  appreciate  his  labors,  and  understand  his 
difficulties. 

New  York,  September,  1854. 
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SECTION  I. 

CASES  IN  WHICH  APPEALS  MAT  BE  MADE. 

In  a  former  part  of  this  Treatise,(l)  I  had  occasion  briefly  to  allude 
to  the  organization,  powers,  and  business  of  the  Court  of  Appeals, 
Teserying  it  for  a  subsequent  chapter  to  enter  more  particularly  upon 
the  subject  and  to  present  in  detail  the  jurisdiction  exercised  by  this 
«ourt. 

As  at  present  constituted,  this  court  possesses  only  an  appdlaie  jniis- 


(1)  Vol.1,  p.  L 
Vol.  IL  1 
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diction.  Its  office  is  to  reyiew  the  judgments  and  determinations  of 
iiiferior  courts.  It  possesses  no  original  jurisdiction,  that  is,  it  cannot' 
entertain  actions,  nor  can  any  be  commenced  there  ;  but,  having  been 
commenced  in  some  inferior  court,  and  prosecuted  to  judgment  therein,- 
this  court  then  has  power  to  look  into  such  judgment,  and  to  correct 
all  errors  a;ppearing  therein.  And  this  jurisdiction  to  review  the' 
judgments  of  inferior  tribunals,-  such  as  th-e  supreme  court,  superior 
court  of  the  city  of  New  York,  and  the  court  of  common  pleas  of 
the  city  and  county  of  New  York,  is  exclusively  confined  to  the 
court  of  appeals,  and  its  judgment  upon  the  appeal  is  fiual.(l) 

In  order  that  a  judgment  may  be  the  subject  of  an  appeal  to  this- 
court,  it  must  be  an  actvxd  determination,  made  at  a  general  term  by  the' 
inferior  court.(2)  If  the  judgment  does  not  actually  determine  th& 
rights  of  the  ];^rties  and  the  matters  in  controversy  between  them,  if 
anything  remains  to  be  done  by  the  ceurt  below,  this  court  will  not 
entertain  the  appeal :  but  of  this,  I  shall  speak  hereafter. 

We  have  already  seen  the  mode  in  which  the  judgments  of  such  in- 
ferior  courts,  as  county  courts,  mayors'  and  recorders'  courts  of  cities,- 
and  the  like,  are,  in  the  first  instance;  reviewed  by  the  supreme* 
court,(3)  as  well  as  the  judgments  pronounced  in  the  supreme  court 
by  a  single  judge,  (4)  and  it  remains  now  to  be  seen  how  the  judgments 
of  the  Supreme  Court,  pronounced  upon  such  review,  are  to  be  ex' 
amined  by  this  court. 

There  is  now  very  little,  if  anything,  left  to  inference  or  implica' 
tion,  in  respect  to  the  jurisdictional  powers  of  this  court ;  and  hereirs 
it  differs  largely  from  the  late  court  for  the  correction  of  errors,  of 
which  it  may  be  said  to  have  taken  the  place.  As  regards  the  latter 
court,  the  constitution  of  1821,  and  the  laws  enacted  under  it,  were' 
comparatively  silent  as  to  its  powers  and  jurisdiction  ;  whereas,  the- 
Code  of  Procedure,  enacted  under  the  constitution  of  1846,  which 
created  the  court  of  appeals,  has  fully  and  clearly  defined  its  powers 
and  jurisdiction. 

We,  therefore,  have  to  look  to  the  statute,  and  the  adjudications  of 
this  court  under  it,  to  determine  what  are  its  precise  powers  and  juris- 
diction. 

Several  changes  have,  from  time  to  time,  taken  place,  in  regard  to 
the  jurisdiction  of  this  court,  by  which  it  has  been  enlarged  or  re- 
stricted by  different  acts  of  the  legislature.  But,  as  the  last  amend- 
ments to  the  Code  passed  by  the  legislature,  in  1852,  may  be  regarded 
as  settling  the  jurisdiction,  it  will  be  unnecessary  to  refer  to  the  seve-' 
ral  previous  laws  on  the  subject. 

(1)  Code,  sec.  11.  (2)  Ibid.  (3)  Vol.  1,  p.  334.  ii)  Vol.  1,  p.  363. 
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The  subjects  of  review  by  this  court  are  divided  into  two  classes, 
viz. :  actual-  determinations,  or  judgments  and  orders,  and  the  latter 
are  again  divided  into  two  classes. 

The  Code  provides(l)  that  the  court  of  appeals  shall  have  exclusive 
jurisdiction  to  review,  upon  appeal,  every  actual  determination  here- 
after made,  at  a  special  term,  by  the  supreme  court,  or  by  the  superior 
court  of  the  city  of  New  York,  or  the  court  of  common  pleas  of  the 
city  and  county  of  New  York,  in  the  following  cases,  and  no  others  : 

1.  In  a  judgment  in  an  action  commenced  therein,  or  brought  there 
from  another  court,  and  upon  the  appeal  from  such  judgment,  to  re^ 
view  any  intermediate  order  involving  the  merits,  and  necessarily  affect- 
ing the  judgment.(2) 

2.  In  an  order  affecting  a  substantial  right,  made  in  such  action, 
when  such  order  in  effect  determines  the  action,  and  prevents  a  judg- 
ment, from  which  an  appeal  might  be  taken.(3) 

3.  In  a  final  order  affecting  a  substantial  right,  made  in  a  special 
proceeding,  or  upon  a  summary  application  in  an  action  after  judg- 
ment. (4) 

4.  But  such  appeal  shall  not  be  allowed  in  an  action  originally  com- 
menced in  a  court  of  a  justice  of  the  peace,  or  in  the  marine  court  of 
the  city  of  New  York,  or  in  an  assistant  justices'  court  of  that  city,  or 
in  a  justice's  court  of  any  of  the  cities  of  this  state.(5) 

Here,  then,  we  have  the  jurisdiction  of  this  court  defined  by  actual 
enactments  ;  and,  in  referring  to  some  of  the  decisions  of  the  court, 
explanatory  of  their  meaning  and  effect,  I  shall  speak  first  of  appeals 
from  judgments,  and  second  of  appeals  from  orders. 

1.  Appeals  from  Judgments. 

The  judgments  which  may  be  thus  appealed  from  must  be  actual  de- 
terminations, and  must  have  been  made  at  a  general  term  of  the  infe- 
rior court. 

This  court  has  been  called  upon  several  times  to  determine  what  is 
the  meaning  of  "  actual  determination,^'  as  used  in  the  Code.  In  a  re- 
cent case,  (6)  where  a  bill  was  filed  in  the  late  court  of  chancery  to  set 
aside  a  satisfaction  piece,  and  satisfaction  of  a  mortgage  which  had 
been  entered  of  record,  and  to  foreclose  the  mortgage,  the  supreme 


(1)  Code,  sec.  11. 

(2)  Ibid,  sub.  1. 

(3)  Ibid,  sub.  2. 

(4)  Ibid,  sub.  3. 

(5)  Ibid,  sub.  4. 

(6)  Swartwout  et  al.  v.  Curtis  et  al.,  4  Com.  Eep.  415. 
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court,  to  which  the  case  was  transferred  under  the  judiciary  act  of  1847, 
in  special  term,  made  a  decree  setting  aside  the  satisfaction  piece,  and 
directing  the  foreclosure  in  the  usual  form.  A  reference  was  made  to 
compute  the  amount  due  on  the  mortgage,  and  on  the  coming  in  and 
confirmation  of  the  report,  the  premises  were  to  be  sold.  No  ques- 
tions were  reserved.  An  appeal  was  taken  to  the  general  term,  where 
the  decree  was  affirmed.  A  report  was  made  of  the  amount  due,  and 
subsequently  confirmed.  The  defendant  appealed  to  the  court  of  ap- 
peals, and  a  motion  was  made  to  dismiss  the  appeal,  on  the  ground 
that  the  decree  of  foreclosure  was  not  final,  because  an  account  was 
to  be  taken  of  the  amount  due  on  the  mortgage  ;  and  it  was  urged, 
that,  in  taking  the  account,  questions  of  payment  might  be  litigated, 
and  either  party  might  except  to  the  report,  and  thus  bring  the  mat- 
ter again  before  the  court.  Bronsm,  Chief  Judge,  in  delivering  the 
opinion  of  the  court,  says  :  "  As  no  question  was  reserved,  and  nothing 
remained  to  be  done  beyond  computing  the  amount  due  on  the  mort- 
gage, the  decree  was  final,  within  the  meaning  of  that  term  under  the 
former  practice,  although  questions  might  possibly  arise  on  the  refer- 
ence, which  would  bring  the  cause  again  before  the  court.  But  we 
think  the  decree  was  not  final,  for  the  purposes  of  an  appeal,  under 
the  present  practice.  It  is  the  policy  of  the  Code  to  allow  only  one 
appeal  to  this  court,  in  the  same  cause,  which  cannot  be  brought  un- 
til after  the  suit  is  at  an  end  in  the  court  of  original  jurisdiction. 
There  may  be  an  appeal  to  this  court '  from  a  judgment,'  which  is  de- 
fined by  the  Code  to  be  '  a  final  determination  of  the  rights  of  the  par- 
ties in  the  action.'(l)  And  when  the  appeal  has  been  perfected,  the 
clerk  is  directed  to  transmit  to  this  court  a  certified  copy  of  '  the 
judgment  roll,'  which  cannot  exist  until  after  the  amount  of  the  reco- 
very has  been  ascertained. (2)  But,  although  the  decree,  at  the  time  it 
was  affirmed  by  the  supreme  court  in  general  term,  was  not  final,  with- 
in the  meaning  of  the  Code,  so  as  to  authorize  an  appeal  to  this  court, 
we  think  it  became  final  when  the  referee's  report  of  the  amount  due 
on  the  mortgage  was  afterwards  confirmed,  and  that  the  appeal  which 
was  then  taken  from  the  decree  was  authorized  by  law.  There  is,  un- 
doubtedly, a  want  of  strict  accuracy  in  calling  the  same  decree  final  at 
one  time,  and  not  so  at  another  ;  but  the  construction  which  we  have 
given  to  the  statute  is  the  only  one  which  will  secure  the  right  of  re- 
view, and  at  the  same  time  give  effect  to  the  manifest  intention  of  the 
legislature  to  abolish  the  former  practice,  which  allowed  several  ap- 
peals in  different  stages  of  the  same  cause,  and  restrict  the  parties  to 
one  appeal,  to  be  brought  after  final  judgment." 


(1)  Code,  Bees.  11,  245.  (2)  Code,  sec.  328  ;  and  see  Supp.  Code,  sec.  2,  sub.  3. 
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Thus  it  will  be  seen  what  was  intended  by  the  legislature,  by  the 
words  '' actual  determination,"  m.d  that  all  questions  involved  in  the 
controversy  must  be  disposed  of  before  the  case  can  go  to  the  court  of 
appeals. 

In  a  somewhat  earlier  case,(l)  the  supreme  court  made  a  decree 
giving  a  construction  to  a  will,  and  directing  a  reference  to  take  and 
state  an  account.  From  this  decree  an  appeal  was  taken  to  this  court. 
Upon  a  nxotion  to  dismiss  the  appeal,  on  the  ground  that  it  was  not 
a  final  judgment,  Jewe^^,  Cb.  J.,  said  "the  court  had  examined  the 
question,  and  wereof  opinion  that  the  order  appealed  from  was  not 
such  a  final  decree  or  Jinal  judgment,  as  was  contemplated  or  intended 
by  the  Code.  The  legislature  undoubtedly  meant  to  prohibit  an  appeal 
from  any  order  or  judgment  which  was  not  the  final  order  or  judgment — 
the  last  one  in  the  cause.  That  the  language  of  the  Code  was  explicit 
and  well  expressed  to  accomplish  that  object.  In  this  case,  the  decree 
appealed  from  states  '  that  all  further  questions  and  directions  be  reserved 
until  the  coming  in  of  the  report  of  said  referee.'  Of  course  it  was  not 
the  final  order  or  judgment  of  the  supreme  court." 

In  another  case,  (2)  the  decree  settled  all  the  leading  points  in  con- 
troversy between  the  parties,  but  directed  a  reference  to  take  and 
state  an  account  between  the  parties,  "  to  the  end  that,  on  the  coming 
in  and  confirmation  of  the  report,  such  further  order  and  decree  may 
be  made  as  shall  be  just."  Upon  a  motion  to  dismiss  the  appeal  taken 
from  this  decree,  on  the  same  ground,  the  court  (Branson,  Ch.  J.)  says : 
"Although  the  decree  is  final  as  to  several  particulars,  it  evidently  is  not 
so  as  to  all.  '  Fur,ther  directions '  are  reserved  until  the  coming  in  of 
the  report ;  and  then  '  such  further  order  and  decree  may  be  made 
thereon  as  may  be  just.'  It  will  be  necessary  to  set  the  cause  down 
for  a  further  decree,  on  the  coming  in  of  the  report.  The  decree,  al- 
ready made,  is  not  final ;  and  the  appeal  was  premature."  The  appeal 
was  dismissed. 

Not  only  must  the  judgment  have  been  a  final  one,  but  it  must  have 
been  actually  made.  Hence,  a  judgment  entered  in  the  supreme  court, 
at  general  term,  upon  a  stipulation  of  the  parties,  with  a  view  to  an 
appeal  to  this  court,  was  held  not  to  be  an  actual  determination.  (3) 
In  this  case,  the  court  did  not  examine  the  case,  but  directed  judgment 
under  the  stipulation. 

I  am  not  aware  that  it  has  been  decided  that  a  judgment  of  affirm- 
ance in  the  supreme  court  by  default  could  be  appealed  from ;  though 


(1)  Harris  v.  Clark  et  al.,  4  How.  Pr.  Rep.  78. 

(2)  Cruger  r.  Douglass  et  al.,  2  Com.  Eep.  671. 

(3)  Gridley  v.  Daggett,  6  How.  Pr.  Rep.  280  ;  1  Code  Eep.  N.  S.  386. 
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it  -would,  seem  to  be  no  more  an  actual  determination  than  in  the  case 
of  a  judgment  entered  under  a  stipulation.  In  neither  case  do  the 
court  examine  the  case ;  but  a  mere  formal  judgment  is  pronounced. 

A  judgment,  from  which  an  appeal  may  be  taken,  must  have  been 
pronounced  at  a  general  term  of  the  inferior  court,  and  in  no  case  can 
an  appeal  be  taken  to  this  court  from  a  determination  made  at  a  spe- 
cial term.(l) 

No  appeal  lies  to  this  court  from  an  order  granting  a  new  trial  :(2) 
otherwise,  where  it  denies  a  new  trial,  this  being  a  final  determination 
of  the  action.(3) 

Thus,  I  have  referred  to  several  decisions  of  his  court,  from  which 
it  will  be  seen,  that,  before  a  judgment  can  be  regarded  as  final,  so  as 
to  be  the  subject  of  an  appeal  to  this  court,  it  must  determine  all  the 
matters  in  controversy  between  the  parties,  and  leave  nothing  further 
to  be  done  except  to  enforce  it. 

A  more  dif&cult  question  has  frequently  arisen  and  engaged  the  at- 
tention of  this  court,  and  which  partakes  somewhat  of  both  matter  of 
form  and  substance,  namely  :  in  what  form  the  case  must  be  presented, 
and  the  subjects  the  court  will  look  into,  in  determining  the  case. 

In  a  former  part  of  this  Treatise,(4)  it  was  stated,  that  exceptions 
to  the  charge  of  the  judge  must  be  specific  and  particular  as  to  the  part 
of  the  charge  intended  to  be  excepted  to,  and  that  an  exception  to  the 
whole  charge  was  unavailable,  unless  the  whole  charge  was  objection- 
able. Hence,  this  court  will  not  look  into  a  general  exception,  unless 
the  whole  charge  is  wrong.  (5)  In  this  case,  the  exceptions  gave  the 
charge  of  the  judge,  and  the  exception  thereto  as,  follows :  "  To  all 
which  charging,  the  defendant's  counsel  excepted."  And  the  court 
(Gardiner,  J.)  says  :  "  The  exception  to  the  charge  is  too  general.  It 
has  over  and  again  been  held,  that  a  party  can  take  nothing  by  a  gene- 
ral exception  to  a  charge  containing  distinct  propositions,  unless  he  is 
prepared  to  maintain  that  each  of  them  is  erroneous,  and  to  his  preju- 
dice." 

Again  :  the  qustions  must  be  presented  to  this  court  in  the  form  of 
exceptions  or  special  verdict.  Hence,  where  a  case  was  made  at  the 
circuit,  and  the  cause  came  before  this  court,  on  appeal,  they  refused  to 
look  into  it  ;(6)  and  it  was  thus  determined  that  there  must  be  either 

(1)  Graoie  v.  Freeland  et  al.,  1  Com.  Eep.  228. 

(2)  Tilly  V.  Philips,  1  Com.  Rep.  610. 

(3)  Ibid ;  and  Duane  v.  The  Northern  Railroad  Company,  3  Com.  Rep.  645. 

(4)  Vol.  1,  p.  709. 

(5)  Haggart  v.  Morgan,  1  Seld.  Rep.  422. 

(6)  Livingston  v.  Radcliff,  2  Com.  Rep.  189  ;  3  How.  Pr.  Rep.  418 ;  Wright  v.  Douglass,  2 
Com.  Rep.  189  ;  3  How.  Pr.  Eep.  418  ;  Sturgess  v.  Merry,  lb.  189 ;  lb.  418  ;  King  v, 
Dennis,  lb,  189 ;  lb.  419. 


CASES  IN  WHICH  APPEALS  MAT  BE  MADE.  7 

a  special  verdict  or  exceptions,  or  the  case  must  be  turned  into  excep- 
fions. 

There  are  now  two  modes  provided  for  reviewing  the  decisions  of 
judges'  of  inferior  courts,  namely,  by  exceptions  and  by  special  ver- 
dict. Where  it  is  designed  to  review  the  question  of  fact,  another  mode 
is  provided.  But,  as  I  have  already  fully  treated  on  these  various  sub- 
jects,(l)  it  IS  unnecessary  to  say  anything  here  on  the  subject. 

As  this  <!ourt  has  power  only  to  correct  errors  of  law,  they  will  not, 
therefore,  look  into  or  correct  errors  oifad;  and,  consequently,  where 
a  case  is  made  for  the  purpose  of  reviewing  questions  of  fact,  and  no 
exceptions  are  taken,  the  judgment  of  the  supreme  court  is  final,  and 
no  appeal  can  be  taken  to  this  court ;  it  being  provided  by  the  Code,,(2) 
that  questions  of  fact  can  be  reviewed  only  upon  appeal  to  the  general 
term  of  the  same  court. 

Hence,  the  verdict  of  a  jury  upon  a  question  of  fact,  upon  the  trial 
■of  which  there  was  a  question  as  to  the  credibility  of  a  witness  by 
whom  the  fact  was  sought  to  be  proved,  will  not  be  set  aside,  on  the 
ground  that  this  court  will  not  review  the  finding  of  a  jury  on  a  ques- 
tion of  fact.  (3) 

So,  this  court  will  not  review  the  decision  of  referees,  or  the  judg- 
ment of  a  sulsordinate  court,  for  an  error  of  fact  merely,  however 
clearly  the  decision  may  be  against  the  testimony.(4)  Therefore,  there 
must  be  questions  of  law;  and  if  a  case  has,  in  the  first  instance,  been 
made  for  the  purpose  of  examining  the  questions  of  fact,  which  also 
includes  questions  of  law,  the  case  must  be  turned  into  exceptions,  the 
manner  of  doing  which  has  already  been  spoken  of..(5) 

It  is  also  the  well-settled  practice  of  this  court,  tlat  objections 
which  have  not  been  taken  at  the  trial,  or  earlier  stages  of  the  action, 
although  appearing  on  the  face  of  the  exceptions,  will  not  be  enter- 
tained here  ;  and,  in  a  very  recent  case,  it  was  so  held.  (6)  In  this  case, 
it  was  contended,  on  the  argument  of  the  appeal  in  this  court,  that  if 
the  executors  had  the  power  of  selling  the  lands,  it  had  not  been  well 
"executed ;  because,  on  the  face  of  the  deed,  the  consideration  was  nomi- 
nal, and  no  proof  was  made  that  the  land  was  fairly  sold  for  its  value- 
But  the  court  say,  that,  "  on  looking  into  the  bill  of  exceptions,  it  ap- 
pears that  the  only  points  made  at  the  trial  were,  first,  that  the  execu- 


(1)  Vol.  1,  p.  707,  &0. 
<2)  Code,  see.  268. 
^S)  Eice  V.  Koyd,  LGom.  Eep.  608. 

(4)  Borst  V.  Spelman,  4  Com.  Rep.  284  ;  and  see  Newton  v.  Harris,!  Code  Eep.  N..S. 
•414 ;  Easterly  v.  Cole,  3  Com.  Eep.  502 ;  Davis  v.  Allen,  lb.  16fi. 

(5)  Vol.  1,  pp.  719, 775. 

IS)  Mealdiigs  x.  Cromwell  et  al.,  1  Seld.  Eep.  136. 
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trix,  Jane  Parks  Meaking,  had  not  the  power,  by  implication,  to  make 
the  sale ;  and,  secondly,  that  the  power  was  not  well  executed,  because 
the  other  executors  did  not  join  with  her  in  its  execution." 

The  reason  of  the  rule  is,  that  objections  shall  not,  for  the  first  time, 
be  taken  in  this  court,  which,  had  they  been  taken  at  the  trial,  might 
have  been  removed  by  other  or  further  proof.  The  exception  to  this 
rule,  however,  is  believed  tO'  be  where  the  objection  is  of  a  naturo 
where  it  could  not  have  been  cured  at  the  trial ;  in  which  case,  it  may 
be  urged  in  this  court. 

2.  Appeals  from  Orders. 

The  appeals  which  are  allowed  to  be  made  from  orders,  are,  as  we 
have  seen  :(1) 

1.  Such  as  affect  a  substantial  right,  made  in  an  action,  when  such 
order  in  effect  determines  the  action  and  prevents  a  judgment  from 
which  an  appeal  may  be  taken ;  and, 

2.  Final  orders  affecting  a  substantial  right,  made  in  a  special  pro- 
ceeding, or  when  a  summary  application  in  an  action,  after  judg- 
ment.(2) 

It  will  be  seen,  therefore,'  that  there  are  two  classes  of  orders  from 
which  appeals  may  be  taken  to  this  court.  The  first  relate  to  orders 
made  in  and  during  the  pendency  of  the  action,  and  before  judgment , 
and  the  second,  to  orders  made  in  special  proceedings  and  in  proceed- 
ings in  actions  after  judgment.  In  the  first  class,  the  order  must  be 
such  as  in  effect  determines  the  action  and  prevents  a  judgment,  from 
which  an  appeal  might  be  taken ;  and,  in  both  classes,  the  order  must 
affect  a  substantial  right. 

The  language  of  the  Code  in  the  section  which  I  have  just  quoted 
is  not  so  clear  and  explicit  as  to  relieve  from  doubt  and  put  to  rest 
the  various  questions  which  have  arisen  as  to  the  character  of  the  or- 
ders which  it  was  intended  should  be  appealable  ;  and  this  court  has 
frequently  been  called  upon,  in  motions  to  dismiss  appeals  from  or- 
ders, to  give  a  construction  to  the  law ;  and  the  principal  dif&eulty 
has  arisen  under  that  subdivision  giving  the  right  to  appeal  from  or- 
ders made  in  actions  before  judgment. 

This  court  has  invariably  refused  to  entertain  appeals  from  orders' 
involving  mere  questions  of  practice,  or  resting  in  the-  discretion  of 
the  court. 

Thus,  where  a  motion  for  a  rehearing  was  made  and  denied  in  the 
supreme  court,  and  an  appeal  taken  to  this  court,  the  appeal  was  dis- 


(l)  Ante,  p.  3.  (2)  Code,  sec.  11,  sub.  2  and  S. 
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missed.(l)  The  court  say  :  "  The  right  of  appeal,  given  by  the  11th 
section  of  the  Code,  from  a  final  order  made  upon  a  summary  appli- 
cation after  judgment,  extends  only  to  cases  where  the  application  is 
based  upon,  or  concedes  the  validity  of  the  judgment ;  and  not  to 
cases  where  the  application  is  to  vacate  or  set  aside  the  judgment. 
When  the  motion  is  to  set  aside,  either  for  irregularity  or  as  matter  of 
form,  no  appeal  to  this  court  will  lie,  whatever  may  have  been  the  de* 
cision.  It  is  a  mere  question  of  practice,  and  it  has  been  long  settled, 
that  there  can  be  no  review  in  an  appellate  court,  in  such  cases."  So, 
where  a  motion  was  made  in  the  supreme  court  to  vacate  or  set  aside 
a  receiver's  sale  of  real  estate,  it  was  held  that  such  motion  was  ad- 
dressed to  the  discretion  of  the  court,  and  the  appeal  was  dismissed.(2) 
And  the  court  say,  the  order  made  by  the  supreme  court  was  not  ap- 
pealable, and  referred  to  the  case  of  Hazlefon  v.  Wakeman,{B)  as  sus- 
taining the  decision.  That  it  was  conceded  that  the  court  below  had 
the  power,  under  certain  circumstances,  to  grant  the  relief  prayed  for 
in  the  case.  But  such  relief,  where  the  proceedings  have  been  regular 
cannot  be  claimed  as  a  matter  of  right,  but  simply  as  a  matter  of  favor. 
It  must,  therefore,  rest  in  the  discretion  of  the  court  to  grant  or  refuse 
it.  It  is  simply  a  question  of  practice  in  that  court ;  as  clearly  so  as 
an  order  granting  or  denying  a  motion  to  open  a  default,  to  dissolve 
an  injunction,  or  to  allow  costs." 

So,  an  order  granting  or  refusing  the  general  costs  in  a  suit,  is  not 
the  subject  of  an  appeal  to  this  court,  where  the  granting  or  refusing 
rests  in  the  discretion  of  the  court.(4) 

So,  where  a  decree  for  a  divorce,  and  giving  alimony,  was  set  aside, 
it  was  held  the  order  was  not  appealable,  for  the  reason  that  it  was  a 
discretioiiary  order.  (5) 

So,  where  the  supreme  court  made  an  order  dissolving  an  injunc- 
tion, this  court  dismissed  the  appeal  taken  from  such  order.  (6)  Sron- 
son,  J.,  says,  "The  granting,  continuing  and  dissolving  of  temporary 
injunctions  rests  in  the  discretion  of  the  court  of  original  jurisdiction  j 
and  we  think  an  appeal  will  not  lie  from  the  order." 

It  may,  therefore,  be  stated  as  the  general  rule — and  to  which,  in- 
deed, there  are  no  exceptions — that,  in  all  motions  addressed  to  the 
discretion  of  the  subordinate  court,  or  which  involves  mere  questions 
of  practice,  this  court  will  not  entertain  an  appeal  from  any  order 


(1)  Sherman  v.  Felt,  3  How.  Pr.  Eep.  425. 

(2)  Wakeman  v.  Price,  3  Com.  Eep.  334. 

(3)  3  How.  Pr.  Eep.  457. 

(4)  Sherman  v.  Daggett,  3  How.  Pr.  Hep.  426. 

(5)  Carpenter  v.  Carpenter,  2  Code  Eep.  83 ;  4  How.  Pr.  Eep.  189. 

(6)  Vanderwater  v.  Kelsey,  1  Com.  Eep.  533. 
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that  may  have  been  made.  It  must,  therefore,  not  only  be  an  order 
affecting  a  substantial  right,  but  one  which,  in  effect  determines  the 
action.  For,  in  all  cases,  where,  notwithstanding  the  decision  upon  the 
motion,  the  case  goes  on  and  is  not  determined,  the  party  desiring  to 
review  the  order  must  wait  until  judgment,  and  then  appeal  from  the 
judgment.  In  which  case,  this  court  is  authorized  to  review  any  inter- 
mediate order  involving  the  merits,  and  necessarily  affecting  the  judg- 
ment ;(1)  the  policy  of  the  law  being  to  allow  but  one  appeal  in  the 
action. 

The  second  class  of  appeals  from  orders  which  are  authorized  to  be 
made  to  this  court,  are,  as  we  have  seen,  from  final  orders  in  special 
proceedings,  and  in  summary  applications  in  actions  a/ifer  judgment.  (2) 

The  remedies  in  the  courts  of  justice,  in  this  state,  as  provided  in 
the  Code,  are,  it  will  be  remembered,  divided  into  actions  and  special 
proceedings. (3)  Of  the  latter,  it  may  be  said  a  large  portion  of  them 
are  ex  parte  proceedings  ;  and  the  statute  in  force  prior  to  the  passage 
of  the  Code,  are  left  unrepealed.  And  the  reader  is  referred  to  a 
former  part  of  this  Treatise  for  a  catalogue  of  such  as  are  excepted 
from  the  operations  of  the  Code.(4) 

The  Jinal  order  made  in  any  of  these  special  proceedings,  if  affecting 
a  substantial  right,  may  be  appealed  from  to  this  court.  Whether, 
upon  such  appeal,  any  intermediate  order  may  be  reviewed  by  this 
court,  it  is  difficult  to  determine.  There  is  nothing  in  the  section  re- 
ferred to  that  would  seem  to  allow  it ;  and  I  am  not  aware  that  the 
question  has  ever  been  presented  or  passed  upon  by  this  court.  If 
they  cannot  review  intermediate  orders,  it  is  certainly  an  unfortunate 
omission  in  the  law.  The  final  order  may  be  right,  but  founded  upon 
erroneous  orders  previously  granted,  and  the  party  aggrieved  would 
have  no  remedy. 

In  all  cases  where  an  appeal  is  authorized,  it  can  only  be  from  the 
judgment  of  the  general  term  of  the  subordinate  court.  Hence  an  or- 
der made  at  a  special  term  is  not  appealable  to  this  court,  but  must 
first  go  to  and  be  passed  upon  by  the  general  term.(5) 

Within  what  time  appeal  must  be  made. 

An  appeal  to  the  oourt  of  appeals  must  in  all  cases,  whether  from  a 
judgment  or  from  an  order  be  taken  within  two  years  after  the  judgment 
or  order  appealed  from  was  entered,  and  it  seems  the  two  years  will  be 
taken  from  the  time  the  decision  was'  actually  made  and  entered,  and 


(X)  Code,  sec.  11,  sub,  I.  (4)  Vol.  1.  p.  289. 

(2)  Ibid,  sah.  3.  {5)  Gracie  v.  Pierson,  1  Com.  Rep,  228 ;  3  How,  Pr, 

iS)  YdI  1,  p.  28L  Eep.  218, 
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not  from  the  time  the  judgment  was  perfected.  This  question  arose 
lately  in  the  court  of  appeals,(l)  where  it  was  held  that  the  section 
of  the  Code  limiting  the  time  for  bringing  an  appeal,  ought  to  receive  the 
same  construction  which  was  given  to  the  former  statute,  and  that  the 
limitation  should  be  counted  from  the  time  the  final  determination  was 
actually  made.  And  Ruggles,  Ch.  J.  says,  "It  was  decided  at  the  last 
term  of  this  court,  that  an  appeal  could  not  regularly  be  brought  until 
the  costs  were  ascertained  and  the  judgment-roll  filed.  But  the  party 
desiring  to  appeal,  may  compel  the  other,  by  motion,  to  perfect  his 
judgment,  if  he  omits  to  do  so  ;  and  it  is  the  appellant's  own  fault,  if 
he  permits  the  time  to  elapse  without  causing  the  roll  to  be  filed. 

"  The  clerk  of  the  county  where  the  general  term  is  held,  must  neces- 
sarily make  and  keep  an  entry  of  the  final  order  of  the  court  ;  and 
this  ought  to  specify  the  relief  granted  or  other  determination  of  the 
action. (2)  This  entry  shows  when  the  final  determination  is  made, 
and  regulates  the  time  allowed  for  appealing.  For  the  purpose  of 
perfecting  the  judgment,  the  prevailing  party  must  cause  this  order  to 
be  entered  in  the  judgment  book  kept  by  the  clerk  of  the  county 
where  the  action  is  brought,  and  the  other  proceedings  are  filed.  (3) 
But  the  time  allowed  for  bringing  the  appeal  is  not  affected  by  a  delay 
in  entering  the  order  in  the  judgment  book. 

So,  under  the  late  statute  regulating  the  time  for  bringing  writs  of 
error,  it  was  held,(4)  that  the  two  years  were  counted  from  the  time 
the  final  determination  was  made,  and  not  from  the  subsequent  filing 
of  the  judgment  roll. 

The  principles  established  by  these  cases  in  respect  to  the  time  when 
the  two  years  limitation  begin  to  run,  must  be  taken  to  govern  the 
time  within  which  an  appeal  may  be  taken  to  this  court  from  the  judg- 
ment of  inferior  courts. 

The  Eevised  Statutes,  (5)  in  restricting  the  time  for  bringing  a  writ 
of  error  upon  a  judgment  or  final  determination  of  a  court  of  law,  to 
two  years,  after  rendering  of  such  judgment,  or  final  determination, 
has  made  the  following  exceptions,  viz :  where  the  person  against 
whom  such  judgment  or  determination  is  made,  is  at  the  time,  either 
1.  within  the  age  of  twenty  one  years  ;  or  2.  insane  ;  or  3.  impri- 
soned on  any  criminal  charge,  or  in  execution  upon  some  conviction  of 
a  criminal  offence,  for  any  term  lebs  than  for  life ;  or  4.  a  married 
woman :  the  time  during  which  such  disability  continued,  was  not  to 


(1)  Baak  of  Geneva  v.  HotchMss,  5  How.  Pr.  Rep.  478. 

(2)  Code,  sec.  280. 

(3)  Code,  see.  281. 

(4)  Fleet  v.  Younga,  11  Wend.  522 ;  Lee  v.  Tillotson,  4  Hill  R,  29, 
(6)  R.  S,,  493,  sec.  21. 
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be  deemed  any  portion  of  the  time  limited  for  bringing  a  writ  of  error  ; 
but  sucli  person  might  bring  such  writ,  after  the  time  so  limited,  and 
within  two  years  after  such  disability  was  removed.(l)  Again,  by  sec- 
tion 23  of  the  same  statute,  it  was  provided,  that  if  the  person  entitled 
to  bring  such  writ  should  die  during  the  continuance  of  any  disability 
specified  in  section  22,  his  heirs,  devisees,  executors  or  administrators, 
entitled  by  law  to  prosecute  such  writ,  might  bring  the  same,  after  the 
time  limited  for  that  purpose,  and  within  two  years  after  such  death. 
But  the  existence  of  any  disability  did  not  authorize  the  bringing  the 
writ,  after  the  expiration  of  five  years  from  the  time  of  rendering  the 
judgment. 

The  Code  continues  in  force  all  statutory  enactments  not  expressly 
repealed  or  inconsistent  with  the  provisions  of  the  Code.  It  is  there- 
fore believed  that  the  foregoing  provisions  of  the  Revised  Statutes  will 
be  held  to  apply  to  appeals. 

Who  may  bring  the  appealJ]  The  appeal  may  be  brought  by  the  party 
against  whom  the  judgment  complained  of  was  rendered.  In  case  of 
his  death,  by  his  executors  or  administrators,  if  the  judgment  was  to 
recover  any  debt,  or  damages  only,  or  to  recover  any  interest  in  lands, 
declared  by  law  to  be  personal  assets ;  in  case  of  the  death  of  such 
party,  if  the  judgment  was  for  the  recovery  of  real  estate,  or  the  pos- 
session thereof,  or  the  title  to  real  estate  was  determined  thereby,  the 
appeal  must  be  brought  by  the  heirs  or  devisees  of  such  deceased  party, 
to  whom  such  estate  was  devised  or  descended,  or  might  have  de- 
scended. 

An  appeal  may  be  brought  by  any  person,  having  an  estate  in  rever- 
sion or  remainder,  in  any  real  property  which  shall  have  been  re- 
covered, or  the  possession  of  which  shall  have  been  recovered,  in  any 
action  relating  to  property,  brought  against  any  tenant  for  life,  or  for 
years,  in  which  action  such  person  was  not  a  party ;  and  such  appeal 
may  be  brought  within  the  time  prescribed  by  law,  by  such  person,  as 
well  during  the  life  time  of  such  tenant,  as  after  his  death. (2) 

Appeals,  as  now  authorized  by  the  Code  of  Procedure,  are  a  substi- 
tute for  writs  of  error,  in  actions  at  law,  and  appeals  in  chancery,  as 
they  existed  under  the  former  practice.  Hence,  as  the  provisions  of 
the  Revised  Statutes  in  respect  to  the  persons  who  may  prosecute  the 
writ  of  error,  are  not  inconsistent  with  the  provisions  of  the  Code, 
they  apply  to  appeals  brought  under  the  Code. 

Appeals  may  also  be  brought  by  a  party  in  whose  favor  a  judgment 
may  have  been  rendered,  upon  which  no  execution  shall  have  been 

(1)  K.  S.  493,  sec.  22.  (2)  lb.  490,  sec.  2. 


OASES  m  WHICH  APPEALS  MAT  BE  MADE.  13 

issued,  and  which  shall  not  have  been  in  any  way  satisfied,  in  whole  or 

in  part ;  and  after  his  death,  by  his  personal  representatives,  heirs,  or 

devisees.(l) 
Also,  by  the  attorney-general,  in  behalf  of  the  people  of  this  state. (2) 
Also,  by  husband  and  wife,  on  a  judgment,  recovered  against  the 

wife  dum  sola,  or  during  niarriage.(3) 
Also,  by  the  survivors  of  several  persons  against  whom  judgment 

has  been  obtained.  (4) 

Joinder  of  parties.]  Where  there  are  several  persons  against  whom 
a  judgment  shall  have  been  recovered,  and  entitled  to  bring  an  appeal, 
living  at  the  time  of  bringing  such  appeal,  they  must  all  join  in  the 
appeal,  (except  in  appeals  on  judgments  in  proceedings  for  partition,) 
and  if  any  are  omitted  the  appeal  will  be  dismissed,  unless  one  or 
more  of  such  persons  be  allowed  to  proceed  separately,  by  the  court 
into  which  the  appeal  is  brought.  (5) 

Excuses  for  not  joining.}  To  the  allegation  of  there  being  other  per- 
sons living  who  ought  to  join  in  such  appeal,  if  it  be  established  or  ad- 
mitted, the  party  bringing  the  appeal  may  answer  by  due  proof  on 
affidavit,  that  any  of  such  persons  not  joined  are  either  incapable  of 
consenting  to  join  in  such  appeal,  by  reason  of  insanity  or  imbecility 
of  mind,  or  that  their  consent  could  not  be  obtained,  by  reason  of  their 
being  absent  out  of  the  state  ;  and  if  the  court  shall  be  satisfied  of  the 
truth  of  such  answer,  such  party  shall  be  allowed  to  prosecute  such 
appeal,  without  joining  such  persons,  in  the  same  manner  as  if  they 
were  joined. (6)  The  party  prosecuting  the  appeal  may  also  answer, 
that  application  has  been  made  to  any  person  not  joined  in  such  appeal 
to  join  therein,  and  that  they  have  refused.  In  such  case,  the  court 
shall  stay  further  proceedings  on  such  appeal,  and  on  the  motion  to 
dismiss  the  same,  until  a  rule  to  join  in  the  appeal  shall  have  been 
duly  served  upon  the  persons  so  refusing.(7) 

Entering  rule.]  A  rule  must  thereupon  be  entered,  directing  the 
persons  so  refusing,  to  join  in  such  appeal  in  such  court,  within  such 
time  as  shall  be  prescribed  therein,  and  there  join  in  such  appeal,  and 
in  the  proceedings  thereon,  or  be  forever  precluded  from  bringing  ano- 
ther appeal  on  the  same  judgment.  (8) 


(1)  2  E.  S.,  491,  sec.  3.  (5)  lb.  sec.  7. 

(2)  lb.  sec.  4.  (6)  lb.  sec.  8. 

(3)  lb.  sec.  5.  (7)  lb.  sec.  9. 

(4)  lb.  sec.  6.  (8)  lb.  sec.  10. 
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Service  of  ruk.]  A  copy  of  such  rule  must  be  served  on  the  persons 
named  therein,  at  least-  ten  days  previous  to  the  time  of  appearance 
therein  specified,  by  delivering  the  same  personally  to  them,  if  they 
Can  be  found,  and  upon  such  of  them  as  cannot  be  found,  by  leaving  the 
same  at  their  last  place  of  residence  respectively,  with  some  person  of 
proper  age.(l) 

Proceedings  on  default.']  If  any  person  named  in  such  rule  do  not 
appear  by  the  time  therein  specified,  and  join  in  such  appeal,  upon  due 
proof  of  the  service  of  such  rule,  the  default  of  such  person  shall  be 
entered,  and  he  shall  thereby  be  forever  precluded  froni  bringing  any 
appeal  on  the  same  judgment.  And  the  case  shall  proceed  in  the  same 
manner  as  if  such  person  had  been  named  in  such  appeal,  and  in  the 
proceedings  thereon. (2) 

Misjoinder.]  Not  only  must  all  proper  parties  join  in  bringing  an 
appeal,  but  no  one  must  unite,  who  has  not  been  prejudiced  by  the 
judgment.  This  was  decided  in  a  case  of  a  writ  of  error,  (3)  and  it 
may  be  regarded  as  the  rule  in  respect  to  appeals. 

Against  whom.]  Appeals  must  be  brought  against  the  same  person 
who  was  a  party  to  the  judgment  on  which  it  is  brought ;  or  in  case 
of  his  death,  either,  1.  if  such  judgment  was  for  the  recovery  of  any 
debt  or  damages  only,  against  his  executors  or  administrators  ;  or,  2, 
if  the  judgment  was  for  the  recovery  of  any  interest  in  lands  declared 
by  law  to  be  personal  assets,  against  the  executors  or  administrators 
of  such  deceased  party  ;  or  if  such  interest  have  been  conveyed  by  the 
deceased,  previous  to  bringing  the  appeal,  then  against  the  actual  oc- 
cupants thereof  under  such  conveyance.  3.  If  such  judgment  was  for 
the  recovery  of  real  estate,  or  the  possession  thereof,  or  in  any  action 
by  which  the  title  to  real  estate  was  determined,  the  appeal  must  be 
brought  against  the  heirs  of  such  person  to  whom  such  real  estate  de- 
scended, or  against  the  devisees  of  such  estate  ;  or  if  conveyed  by  the 
deceased,  previous  to  bringing  the  appeal,  then  against  the  actual  oc- 
cupants thereof,  claiming  under  such  conveyance.(4) 

What  attorney  may  bring  appeal.]  The  attorneys  and  guardians  ad 
litem  of  the  respective  parties,  in  the  court  below,  shall  be  deemed  the 
attorneys  and  guardians  of  the  same  parties  respectively,  in  the  court 
of  appeals,  until  others  shall  be  retained  or  appointed,  and  notice 


(1)  R.  S.,  491,  sec.  11.  (3)  17  Wen.  Rep.,  434. 

(2)  lb.  492,  sec.  13.  (4)  K.  S.  492,  sec  19. 
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tbertof  shall  be  served  on  the  adverse  party.  (1)      The  appeal  there- 
fore may  be  brought  by  the  same  ar  a  new  attorney. 

Parties,  how  called.']  The  party  appealing  is  known  as  the  appellant, 
and  the  adverse  party  as  the  respondent,  but  the  plaintiff's  name  must 
always  be  placed  first  in  the  title,  thus  :  A.  B.  appella,nt  or  respon- 
dent, against  C.  D,  appellant  or  respondent.  (2)  There  is  nothing  in 
this  section  of  the  Code  which  affects  the  name  or  style  of  the  court ; 
it  applies  only  to  the  names  of  the  parties.  Hence,  after  an  appeal  is 
perfected,  the  papers  must  be  entitled  in  the  appellate  court,  and  not 
in  the  court  from  whose  judgment  the  appeal  has  been  made.(S)  And 
the  title  of  the  cause  must  not  be  changed. (4) 


SECTION  11, 
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JVotice  of  Appeal.']  The  mode  prescribed  by  the  Code  for  bringing' 
an  appeal,  is  by  the  service  of  a  notice.{5)  This  is  analogous  to  the  mode 
provided  heretofore  for  appeals  from  the  decisions  of  circuit  judges,(6) 
which  were  authorized  to  be  made  by  the  service  of  a  notice.  The  no- 
tice thus  required  and  which  is  the  first  step  towards  the  appeal  must 
state  that  the  party  appeals  from  the  judgment  or  order,  or  from  some 
specified  part  of  it.  It  must  contain  correctly  the  names  of  the  parties, 
and  should  describe  the  judgment  or  order  accurately.  It  need  not, 
however,  state  the  grounds  upon  which  the  appeal  is  brought.(7)  And 
if  the  whole  judgment  or  order  is  not  appealed  from,  and  the  party  ap- 
pealing intends  only  to  review  a  part  of  it,  he  should  specify  with  ac- 
curacy the  part  or  portion  of  the  judgment  or  order'  appealed  from. 

Service  of  notice.]  The  notice  of  appeal  must  be  served  on  the  ad- 
verse party,  and  also  on  the  clerk  with  whom  the  judgment  appealed 
from  is  entered. 

The  language  of  the  Code  would  seem  to  indicate  that  the  notice 
must  be  served  upon  the  adverse  party,  and  cannot  be  upon  his  attor- 
ney, but  there  are  other  parts  of  the  Code  which  control  and  which 
authorize,  indeed  require,  that  if  the  party  has  an  attorney,  all  papers 


(1)  Eule4  of  Court  of  Appeals.  (5)  Code,  sec.  327. 

(2)  Code,  sec.  326,  (6)  Sess.  Laws,  1841,  p.  106, 

(3)  Chickman  v.  Chickman,  1  Code  E.  98.  (7)  Wilson,  receiver,  v.  Allen  and  otters, 

(4)  Jobnson  v,  Yeomans,  8  How.  Pr.  Rep.  140,^  3  How.  Pr.  Rep,.  369. 
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in  the  action  must  be  served  on  such  attorney,  (1)  and  I  believe  it  has 
uniformly  been  held  by  this  court,  that  it  is  improper  to  serve  a  notice  of 
appeal  upon  the  party  if  he  has  an  attorney  in  the  action.  (2)  This  no- 
tice may  be  served  in  the  same  manner,  both  upon  the  attorney  and 
upon  the  clerk,  as  other  notices  and  papers  in  the  action.  There  is 
nothing  to  require  the  service  to  be  personal,  or  to  be  made  in  any  pe- 
culiar way,  and  as  I  shall  hereafter  allude  more  fully  to  the  subject  of 
the  service  of  notices,  &c.,  it  is  unnecessary  here. 

The  notice  of  appeal  must  be  served  within  the  time  limited  for  the 
bringing  an  appeal,(3)  and  cannot  be  afterwards.  The  appeal  is  not 
made  until  the  service  is  complete,  upon  the  attorney  and  the  clerk.  (4) 
In  the  case  of  service  upon  the  attorney  it  will  be  deemed  complete 
when  the  notice  is  deposited  in  the  post  of&ce,  but  not  so  in  the  case 
of  the  clerk.  Accordingly,  it  has  been  held,(5)  that  where  a  notice  of 
appeal  was  deposited  in  the  post  office  for  the  clerk  on  the  last  day  for 
bringing  an  appeal,  which  was  not  received  by  him  until  after  the  time 
had  expired,  was  irregular.  But  being  merely  irregular  the  court  has 
power  to  give  relief  and  may  order  the  service  to  be  deemed  sufficient 
so  as  to  give  the  party  the  benefit  of  his  appeal.  (6)  The  service  of 
such  notice  is  a  jurisdictional  question,  and  may  be  taken  advantage 
of  at  any  time,  if  the  party  has  not  appeared  so  as  to  give  jurisdiction 
or  rather  waive  the  objection.  (7) 

The  undertaking.']  To  render  the  appeal  effectual  for  any  purpose, 
a  written  undertaking  must  be  executed  on  the  part  of  the  appellant, 
by  at  least  two  sureties,  to  the  effect  that  the  appellant  will  pay  aU 
costs  and  damages  which  may  be  awarded  against  him  on  the  appeal, 
not  exceeding  two  hundred  and  fifty  dollars.  Or,  the  appellant  may 
deposit  with  the  clerk  with  whom  the  judgment  appealed  from  was 
entered,  the  sum  of  two  hundred  and  fifty  dollars,  to  abide  the  event 
of  the  appeal.  (8) 

This  undertaking  or  deposit,  or  both,  may  be  waived  by  the  written 
consent  on  the  part  of  the  respondent. (9) 

The  undertaking  above  mentioned  will  be  sufficient  to  perfect  the 


(1)  Code,  sec.  417. 

(2)  Trip  V.  How.  3  Code  R.  163  ;  5  How.  Pr.  R.  114. 

(3)  Ante,  p.  10. 

(4)  Westoot  V.  Pratt,  1  Code  R.  100. 

(5)  Crittendea  v.  Adams,  1  Code  Rep.  (N.  S.)  21 ;  5  How.  Pr.  R.  310. 

(6)  Ibid. 

(7)  Tripp  V.  Bow,  5  How.  Pr.  R.  114 ;  3  How.  Pr.  Rep.  363 ;  9  Barb.  378 ;  6  Barb.  173.] 

(8)  Code  sec.  334. 

(9)  lb.  sec.  334. 


tRDCEEDlNGS  TO  PERFECT  THE  APPEAL.  j^ 

?ippeal  in  all  cases  where  a  stay  of  execution  upon  tlie  judgment  is  not 
desired  ;  or  where  the  judgment  appealed  from  does  not  direct  the 
payment  of  money,  m  som<e  act  or  thing  to  be  done  by  the  party 
against  whom  the  judgment  is  made. 

If,  however,  the  appeal  be  from  a  judgment:  directing  the  payment 
-of  money,  it  wiU  not  stay  the  execution  of  the  judgment,  unlessin  ad- 
dition r  to  the  undertaking  to  pay  costs,(l)  a  written  undertaking  be 
executed  on  the  part  of  the  appellant,  by  at  least,  two  sureties,  to  the 
Bffeot  that  if  the  judgment  appealed  from,  or  any  part  thereof  be  af- 
firmed, the  appellant  will  pay  the  amount  directed  to  be  paid  by  the 
judgment ;  lor  the  part  of  such  amount,  as  to  which  the  judgment,  shall 
be  afiSrmed,  if  it  be  affirmed  only  in  part,  and  all  damages  which  shall 
be  awarded  against  the  appellant,  upon  the  appeaL(2) 

Both  the  undertakings  may  be  embraced  in  one,  and  it  is  not  neces- 
sary that  thtey  should  be  separate. 

As  has  been  already  stated^  an  appeal  is  not  effectual  for  any  pur- 
pose unless  an  undertaking  for  costs  be  given,  and  the  court  would,,  on 
motion,  dismiss  an  appeal  if  such  undertaking  were  not  given.    Ac- 
•cordingly,  where  the  undertaking  was  to  pay  the  amount  of  the  judg- 
inent  appealed  from  and  all  damages  which  should,  be  awarded  against 
the  appellant,  upon  the  appeal,  it  was  held  in  the  court  of  appeals,(3) 
that  the  appeal  was  not  effectual  for  any  purpose.    In  this  case  the 
taction  was  to  dismiss  the  appeal,  there  being  no -undertaking  for  costs 
as  required  by  the  3§4th  section  of  the  Code,  and  the  appeal  was  ac- 
/cordingly  dismissed.     The  court  say  the  words  "aU  damages"  are  not 
enough ;  there  must  be  an  agreement  to  pay  costs.    The  same  point 
lias  been  decided  in  the  supreme  court.  (4) 

If  the  Judgmmt  appealed  from  direct  the  assignment  or  delivery  of 
documents  or  personal  property,  the  execution  of-  the  judgment  will 
not  be  stayed. by  the  appeal,  unless  (in  addition  to  .giving  the  undertak- 
ing to  pay  costs,)  the  things  required  to  be  assigned  or  delivered,  be 
.  brought  into  court,  or  placed  in  the  custody  of  such  officer  or  receiver, 
>as  the  court  shall  direct,  or  unless  an  undertaking  be  entered  into,  on 
the  part  af  the  appellant,  by  at  least  two  sureties,  and  in  such  amount 
as  the  court  or  judge, thereof  or  county  judge  shall  direct,  to  the  ef- 
fect -that  the  appellant  will  obey  the  order  of  the  appellate  court, 
upon  th^appeal.(5) 

If  the  judgment  appealed  from  direct  the  execution  of  a  conveyance 

(1)  See  Langley  and  Langley  7.  Warner,  1  Com.  Bep.  686. 

(2)  Code,  sec.  335. 

(3)  Langley  v.  Wamer,  3  How.  Pr.  Eep.  363. 

(4)  Wilson  V.  AUen,  3  How.  Pf.  -Rep.  367. 

(5)  Code,  sec.  336. 
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or  Other  instrument,  the  execution  of  the  judgment  will  not  be  stayel 
by  the  appeal  until  the  instrument  shall  have  been  executed,  and  de- 
posited with  the  clerk,  with  whom  the  judgment  is  entered,  to  abide 
the  judgment  of  the  appellate  court.  (1) 

If  the  judgment  appealed  from  direct  the  sale  or  delivery  of  posses- 
sion of  real  property,  the  execution  of  the  judgment  will  not  be  stayed, 
unless  a  written  undertaking  be  executed  on  the  part  of  the  appellant, 
with  two  sureties,  to  the  effect  that  during  th*  possession  of  such  prop- 
erty by  the  appellant,  he  will  not  commit,  or  suffer  to  be  committed, 
any  waste  thereon,  and  that  if  the  judgment  be  affirmed,  he  will  pay 
the  value  of  the  use  and  occupation  of  the  property  from  the  time  of 
the  appeal  until  the  delivery  of  possession  thereof,  pursuant  to  the 
judgment,  not  exceeding  a  sum  to  be  fixed  by  a  judge  of  the  court,  by 
"which  the  judgment  was  rendered,  and  which  must  be  specified  in  the 
undertaking. 

When  the  judgment  is  for  the  sale  of  mortgaged  premises,  and  the 
payment  of  a  deficiency  arising  upon  the  sale,  the  undertaking  must 
also  provide  for  the  payment  of  such  deficiency. (2) 
'     Although  the  foregoing  sections  of  the  Code  require  that  the  under- 
taking shall  be  in  the  form  and  for  the  amount  and  to  the  effect  as 
prescribed  in  those  sections,  yet  there  are  cases  in  which  the  court  in 
which  the  judgment  appealed  from  was  rendered  may  entirely  dispense 
with  or  limit  the  security  required  by  certain  of  those  sections.  (&) 
Thus,  where  the  appellant  is  an  executor,  or  administrator  or  trus- 
tee, or  other  person  acting  in  another's  right,  and  the  judgment  ap- 
pealed feom  direct  the  payment  of  money— or  the  assignment  or  deliv- 
ery of  documents,  or  personal  property — or  directs  the  sale  or  deliv- 
ery of  possession  of  real  property, — in  all  these  cases  the  court  behw 
may  in  their  discretion,  either  entirely  dispense  with  the  undertaking 
or  limit  the  amount  ;  that  is,  authorize  it  to  be  for  a  less  sum  than  is 
required  in  appeals  by  other  parties.  ' 

And  in  all  cases,  where  the  judgment  appealed  from  directs  the  pay-, 
ment  of  money  ;  or  the  execution  of  a  conveyance,  or  other  instrument ; 
or  the  sale  or  delivery  of  possession  of  real  property,  the  court  may  in 
like  manner  limit  the  security  to  ^n  amount  not  less  than  fifty  thou- 
sand dollars,  when  it  would  otherwise  according  to  the  provisions  o 
the  Code  in  these  cases  exceed  that  sum.(4) 

In  all  cases  of  appeal  there  must  be  an  undertaking  to  pay  costs,  in 
addition  to  any  or  either  of  the  other  imdertakings  as  above  mention- 


(1)  Code,  sec.  337.  (3)  Code,  sec.  339. 

(2)  Code,  sec.  338.  (4)  Ibidv. 
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ed.(l)  But  all  the  undertakings  required  to  make  the  appeal  effec- 
tual, or  to  suspend  the  execution  of  the  judgment  appealed  from,  may 
be  embraced  in  one  instrument,  and  they  need  not  be  separate.  They 
may,  however,  be  in  separate  instruments,  at  the  option  of  the  appel- 
lant. (2) 

It  is  not  necessary  for  the  appellant  to  execute  the  undertaking.  It 
will  be  sufficient,  if  it  is  executed  by  two  sureties,  without  the  appel- 
lant. 

The  undertaking  need  not  be  approved.  It  is  required  by  the  su- 
preme court  rule(3)  that  the  undertaking  shall  be  duly  proved  or 
acknowledged,  in  the  same  manner  as  prescribed  by  law  for  the  proof 
or  acknowledgment  of  deeds  of  real  property,  before  the  same  shall  be 
received  or  filed. 

Until  the  undertaking  has  been  thus  proved  or  acknowledged  it  is 
irregular  to  file  it.  (4) 

In  cases  of  appeal  from  judgments  other  than  those  which  direct  the 
payment  of  money  ;  or,  the  assignment  or  delivery  of  documents,  or 
personal  property  : — or,  the  execution  of  a  conveyance  or  other  instru- 
ment : — or  the  sale  or  delivery  of  possession  of  real  property,  it  is  prp- 
vided  that  the  appeal  may  be  perfected  by  giving  an  undertaking,  on 
the  part  of  the  appellant  executed  by  at  least  two  sureties,  to  the  effect 
that  the  appellant  will  pay  all  costs  and  damages  which  maybe  award- 
ed against  him  on  the  appeal,  not  exceeding  two  hundred  and  fifty  dol- 
lars ;  or  by  depositing  that  sum  with  the  clerk  with  whom  the  judg- 
ment was  entered,  to  abide  the  event  of  the  appeal,  such  undertaking 
will  stay  all  proceedings  in  the  court  below,  upon  the  judgment  appeal- 
ed from  ;  except  that  where  it  directs  the  sale  of  perishable  property, 
the  court  below  may  order  the  property  to  be  sold,  and  the  proceeds 
thereof  to  be  deposited  or  invested,  to  abide  the  judgment  of  the  ap- 
pellate court.  (5) 

Thus,  where  the  judgment  appealed  from  is  for  an  absolute  or  limit- 
ed divorce  : — or  for  the  partition  of  lands,  and  the  like,  it  will  be  suf- 
ficient if  the  undertaking  provides  for  the  payment  of  all  costs  and 
damages  which  may  be  awarded  against  the  appellant,  and  need  not 
contain  any  other  engagement  on  his  part.  If  the  party  appealing 
does  not  desire  a  stay  of  execution  upon  the  judgment  belowf  he  need 
not  in  any  case  give  any  other  undertaking  or  security,  ihan  to  pay 
the  costs  and  damages  which  may  be  awarded  against  him  on  the  appeal 


(1)  Langley  and  Langley  v.  Warner,  1  Com.  Rep.  606. 

(2)  Code,  sec.  340. 

(3)  Rule  72. 

(4)  Beach  v.  Southworth  and  Litchfield,  6  Barb.  S.  C.  R.  173. 

(5)  Code,  sec.  342. 
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But  if  he  do,  he  must  give  an  undertaking,  in  addition  to  the  one  to 
pay  costs  and  damages,  appropriate,  according  to  the  provisions  of  the 
Code,  to  the  judgment  appealed  from^  all,  of  -which  as  -vre  have  seen, 
may  be  embraced  in  one  in3trument.(l) 

There  is  no  form  in  which  the  undertaking  should  be  drawn.  All 
form  is  abolished.  It  must  however  refer  correctly  to,  or  set  out  or 
recite  correctly,  the  judgment  appealed  from.  It  should  state  the 
names  of  the  parties  and  of  the  court  in  which  the  judgment  is  entered, 
and  the  amount  or  nature  or  substance  of  the  judgment,(2)  and  should 
be  to  the  effect  that  if  the  judgment  below  shall  be  affirmed,  the  appel- 
lant will  not  only  perform  that  judgment,  but  will  pay  all  damages  and 
costs  that  may  be  adjudged  against  him  in  the  appellate  court. 

Amending  undertaking.]  Under  the  Code  as  it  was  enacted  in  1848, 
it  was  doubtful  if  the  court  possessed  the  power  to  allow  an  under- 
taking to  be  amended.  The  supreme  court  in  one  or  ^wo  cases(3)  held, 
however,  that  the  court  under  the  general  power  to  grant  amendments 
might  allow  an  undertaking  to  be  amended.  But  the  court  of  ap- 
peals(4)  denied  such  power  and  held  that  the  power  conferred  upon  the 
court  to  amend  pleadings  and  proceedings  in  certain  specified  cases  did 
not  include  an  undertaking  on  appeal.  They  regarded  an  undertaking 
as  a  contract,  which  could  not  be  amended  without  the  consent  of  the 
parties  to  it.  And  they  intimated  that  it  was  doubtful  whether  a  new 
one  could  be  filed  nunc  pro  tunc. 

But  the  amendments  to  the  Code  enacted  in  1851,  have  put  this  ques- 
tion to  rest  and  it  is  now  provided,(5)  that  where  the  appellant  shall  in 
good  faith  give  notice  of  appe^il  from  a  judgment  and  shall  omit  through 
mistake  or  otherwise,  to  do  any  other  act  necessary  to  perfect  the  ap. 
peal  or  to  stay  the  proceedings,  the  court  may  permit  an  amendment 
on  such  terms  as  may  be  just. 

Where  a  sum,  to  be  inserted  in  the  undertaking,  is  to  be  fixed  by  a 
judge,  as  in  the  case  of  an  appeal  from  a  Judgment,  directing  the  sale 
or  delivery  of  possession  of  real  property,  the  judge  may  ascertain  the 
same  by  a  reference,  or  by  an  affidavit,  or  otherwise. 

Upon  the  appeal  being  perfected,  that  is,  upon  the  service  of  the.  no- 
tice of  appeal  and  the  execution  of  the  appropriate  undertaking,  as 


(1)  Firemens'  Ins.  Co.  of  Albany  v.  Bay,  2  Code,  R.  3  ;  Langley  v.  Warner,  3  How.  Pr. 
R.  363  ;  Wilson  v.  Allan,  ib.  369. 

(2)  Harris  v.  Bennatt,  3  Code  R.  23. 

(3)  Wilson  V.  Allan,  3  How.  Pr.  R.  372 ;  Beach  v.  Southworth  and  Litchfield,  6  Barb.  S- 
0.  R.  173. 

(4)  Langley  and  Langley  v.  Warner,  3  How.  Pr.  R.  363. 

(5)  Code,  sec.  327. 
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provided  by  law,  it  stays  all  further  proceedings  in  the  court  below, 
upon  the  judgment  appealed  from,  or  upon  'the  matter  embraced  there- 
in ;  but  the  court  below  may  proceed  upon  any  other  matter  included 
in  the  action,  and  not  affected  by  the  judgment  appealed  from.(l) 

In  order  to  "  perfect "  an  appeal  so  as  to  make  it  operate  as  a  stay 
of  proceedings' it  has  been  held  in  the  court  of  appeals(2)  that  an  ap- 
peal is  perfected  within  the  meaning  of  the^  Code,  when  the  proper  un- 
dertaking with  an  affidavit  of  the  sureties,  has  been  executed,  and  no- 
tice of  the  appeal  has  been  served  on  the  adverse  party  and  on  the 
clerk  with  whom  the  judgment  was  entered.  The  court  say  :  "  It  is 
true  that  the  appeal  may  still  fail,  should  there  be  an  exception  to  the 
sufficiency  of  ihe  sureties(3)  and  they  should  not  justify.  But  when  the 
palrty  has  executed  the  undertaking  and  given  notice,  he  has  done  all 
in  his  power  to  perfect  the  appeal ;  and  the  proceedings  ought  then  to 
be  stayed,  without  requiring  him  to  get  an  order  for  that  purpose. 
And  if  the  appeal  is  deemed  perfected  for  the  purpose  of  a  stay,  it  is 
also  to  be  deemed  perfect  for  the  purpose  of  requiring  the  appellant 
to  take  the  next  step  in  the  cause.  The  twenty  days  allowed  by  the 
second  rule(4)  for  procuring  a  return,  and  the  forty  days  allowed  by 
the  seventh  rule(5)  for  serving  cases,' should  commence  running  from 
that  time. 

It  seems(6)  that  it  is  proper,  though,  perhaps,  not  absolutely  neces- 
sary, that  the  undertaking  should  contain  the  residence  of  the  sureties. 
And  it  would  be  well,  also,  to  give  their  occupation.  Frequently  this 
would  save  an  exception,  and  the  consequent  necessity  of  a  justifica- 
tion. It  might  be  difficult  in  many  cases,  particularly  in  our  large 
cities,  to  'ascertain  who  the  sureties  were,  if  their  names  only  were  given, 
whereas  the  addition  of  their  residence  and  occupation  would  in  most 
cases  enable  the  respondent  to  make  inquiries'  as  to  their  responsibility, 
and  he  might  thus  become  satisfied  without  requiring  them  to  justify. 
Indeed,  the  Code(7)  requires  that  the  undertaking  should  contain  the 
residence  of  the  sureties,  but  there  is  nothing  requiring  it  to  state  their 
occupation. 

Affidavit  annexed  to  undertaking.]  The  undertaking  must  be  accom- 
panied by  an  affidavit  of  the  sereties  that  they  are  each  worth  double 


(1)  Code,  sec.  339. 

(2)  Thompson  v.  Blanchard  and  "Weeler,  4  How.  Pr.  R.  210. 

(3)  Code,  sec.  341. 

(4)  Rule  2,  Court  of  Appeals. 

(5)  Rule  7,  Ibid. 

(6)  Blood  V.  "Wilder,  6  How.  Pr.  Rep.  446. 

(7)  Code,  sec.  340. 
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the  amount  specified  therein,  otherwise  the  undertaking  will  be  of  no 
effect,(l)  and  the  appeal  will  not  stay  the  proceedings  in  the  court  be- 
low, upon  the  judgment  appealed  from.  And  it  would  seem  that  the 
sureties  must  be  householders  or  freeholders  in  this  state,  as  they  are 
required  to  justify  upon  exception  in  the  same  manner  as  bail  taken 
upon  the  arrest  of  a  defendant.  It  is  unnecessary,  however,  to  state 
in  the  affidavit,  that  the  sureties  are  householders  or  freeholders.  But 
it  will  be  sufficient  if  they  swear  that  they  are  each  worth  double  the 
amount  specified  in  the  undertaking. 

Serving  copy  of  undertaking.]  At  the  time  of  serving  the  notice  of 
appeal,  a  copy  of  the  undertaking,  including  the  names  and  residence 
of  the  sureties,  must  also  be  served  on  the  adverse  party,  unless  the 
appellant  makes  a  deposit  of  money  instead  of  executing  an  undertak- 
ing for  the  payment  of  costs.  The  copy  undertaking  is  served  in  the 
same  manner  as  notices  and  other  papers  in  the  action,  and  may  be 
upon  the  adverse  party  or  upon  his  attorney,  if  he  have  one.(2) 

Exception  to  sureties.]  Within  ten  days  after  receiving  notice  of  the 
appeal,  and  a  copy  of  the  undertaking,  the  respondent,  if  he  is  not  sa- 
tisfied with  the  sufficiency  of  the  sureties,  may  except  thereto.  For 
this  purpose,  he  must  serve  upon  the  appellant's  attorney  a  written 
notice  that  he  excepts  to  the  sufficiency  of  the  sureties.  If  the  respon- 
dent omits  to  give  this  notice,  until  after  ten  days  from  the  receipt  of 
the  copy  undertaking  and  notice  of  appeal,  he  will  waive  his  right  to 
require  the  sureties  to  justify. 

The  exception  should  be  to  the  sufficiency  of  the  "  sureties,"  not  to 
the  undertaking.(3)  And  in  serving  the  notice  by  mail,  double  the 
usual  time,  i.  e.  twenty  days,  must  be  given. (4)  In  justifying,  the  sure- 
ties need  only  justify  in  double  the  amount  of  the  judgment,(5)  and 
double  the  two  hundred  and  fifty  dollars  required  as  the  security  for 
the  costs  upon  the  appeal. 

Sureties  justifying.]  The  appellant's  attorney,  having  received  notice 
of  exception  to  the  sufficiency  of  the  sureties,  he  must  see  that  they 
justify,  and  if  he  fail  to  do  so,  and  other  sureties  are  not  put  in,  the  ap- 
peal will  be  regarded  as  if  no  undertaking  had  been  given. (6)     Within 


(1)  Code,  sec.  Ul. 

(2)  Code,  sec.  334,  340  ;  as  to  the  service  of  notice  of  appeals,  see  ante,  Vol.  1,  p,  739. 

(3)  Young  V.  Colby,  2  Code  Rep.  68. 

(4)  Dresser  v.  Brooks,  §  How.  Pr.  Rep.  75,  76. 

(5)  Rich  V.  Beekman,  2  Code  Rep,  63, 

(6)  Code,  sec.  341. 
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ten  days  next  succeeding  the  receipt  of  notice  of  exception,  the  sureties 
must  justify  before  a  judge  of  the  court  below,  or  before  a  county  judge. 
Por  this  purpose,  a  notice  must  be  served  on  the  respondent's  attorney, 
at  least  five  days  before  the  time  specified  therein  -when  the  sureties 
will  justify,  stating  the  time,  place  and  name  of  the  judge  before  whom 
the  sureties  will  justify. 

Sureties,  in  an  undertakin-g  -given  upon  an  appeal,  •cannot  justify  be- 
fore a  justice  of  the  peace,  as  in  case  of  bail  given  upon  the  arrest  of  a 
-defendant.  (1) 

Other  sureties.]  Instead  of  causing  the  sureties  already  given  to  jus- 
tify, the  appellant  may,  within  the  same  time,  (i.  e.  ten  days  after  no- 
tice of  the  exception,)  give  a  written  notice  to  the  respondent's  attor- 
ney, that  other  sureties,  (whose  places  of  residence  and  occupation  must 
be  stated  in  the  notice)  will  in  like  manner  justify  before  the  judge. 
The  notice  must  specify  the  time,  place  and  name  of  the  judge,  before 
whom  the  new  sureties  will  justify,  and  must  be  served  at  least  five 
days  before  the  time  mentioned  in  the  notice. 

In  case  the  new  sureties  justify,  a  new  undertaking  must  be  execut- 
ed, in  the  form  and  to  titie  effect  prescribed  by  law  for  the  first  under- 
taking ;  and  the  new  sureties  must  justify  in  the  same  manner  as  is  re- 
quired in  the  case  of  the  first  sureties. 

Manner  of  justifying.']  At  the  ;time  and  place  specified  in  the  no- 
tice, each  of  the  sureties  must  attend  before  the  judge,  who  must  ad- 
minister to  the  sureties  an  oath,  that  that  they  will  truly  answer  all 
questions  that  may  be  put  to  them  touching  their  property  and  sufiici- 
ency  as  sureties.  The  respondent's  attorney  may  then  examine  the 
sureties  in  such  manner  as  the  judge  may  think  proper.  If  required 
by  the  respondent's  attorney,  the  examiaatioji  of  the  sureties  must  be 
reduced  to  writing  by  the  judge,  and  subscribed  by  the  sureties. 

If  the  judge  finds  the  sureties  sufficient,  he  must  annex  their  exami- 
nation (if  the  same  shall  have  been  reduced  to  writing)  to  the  undertak- 
ing, and  endorse  upon  the  undertaking  .an  allowance  of  the  sufficiency  of 
.the  sureties. 

The  .qjialificatious  of  sureties,  and  the  manner  of  justifying,  is  the 
isame  as  in  case  of  bail  taken  o^  arrest.  (2) 

Fdling  undertaking.]  The  undertaking  mast  be  filed  with  the  clerk 
with  whom  the  judgment  appealed  from  was  entered.(3)j 


^1)  Code,  sec.  341.      (2)  C.ode^  sec.  3.U ;  ante,  vol  1,  p.  411,  417,      j;3)  Code,  sec  34a, 
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'  Deposit.^  If  no  stay  of  execution  is  required,  the  appellant,  instead 
of  giving  the  undertaking;  may  deposite  with  the  clerk  with  whom  the 
judgment  appealed  from  is  entered,  the  sum  of  two  hundred  and  fifty 
dollars,  to  abide  the  event  of  the  appeal.(l)  In  this  case,  notice  of 
the  deposite  must  be  given  to  the  opposite  party.(2) 

The  undertaking  required  upon  an  appeal  from  a  judgment  of  an  in- 
ferior court,  and  all  its  incidents,  ai'C  the  same  as  on  an  appeal  from  a 
judgment  of  this  court  to  the  court  of  appeals  ;  as  to  which,  see  ante, 
vol.  1,  p.  740. 

Liability  of  surefies.]  The  liability  of  the  sureties  to  an  undertaking, 
upon  an  appeal,  attaches  immediately  upon  the  affirmance  of  the  judg- 
ment of  the;  court  below.  The  engagement  of  the  sureties  is  that  the 
"  appellant  will  pay,"  or  do  or  perform  the  requirements  of  the  judg- 
ment appealed  from  ;  and  upon  such  judgment  being  affirmed,  the  ap- 
pellant must  pay  or  perform  the  judgment,  and  the  sureties  become 
immediately  liable.  No  preliminary  steps  are  necessary,  such  as  mak- 
ing a  demand  of  the  appellant,  or  issuing  an  execution  against  his  pro- 
perty, as  it  seems  is  required  in  case  of  bail  given  upon  the  arrest  of  a 
defendant,  but  the  sureties  may  at  once  be  proceeded  against ;  in  other 
words  they  may  be  sued  upon  the  undertaking  immediately,  without 
making  any  attempt  to  enforce  the  judgment  against  the  appellant.  I 
am  not  aware  that  this  question  has  been  passed  upon  by  any  court,  at 
least  I  have  not  found  any  reported  case,  but  from  the  nature  of  the 
engagement  of  the  sureties,  which,  as  I  have  before  stated,  is  that  the 
appellant  shall  pay,  &c.,  their  liability  must  attach  immediately  upoH 
the  judgment  being  affirmed.  In  this  respect,  the  liability  is  like  the 
guarantying  the  payment  of  a  note  ;  upon  its  non-payment,  the  guar- 
antor becomes  immediately  liable,  and  it  is  not  necessary  to  prosecute 
or  seek  to  collect  from  the  maker.  (3) 


SECTION  III. 

OP  TRANSMITTING  JUDGMENT  APPEALED  FROM  TO  THIS  COURT. 

An  appeal  to  this  court,  from  a  judgment  rendered  in  the  supreme 
or  other  court,  is,  as  will  be  seen  hereafter,  heard  upon  the  judgment 
roll,  which  must  be  transmitted  into  this  court,  by  the  clerk  of  the 
court  below.    Formerly,  the  return  of  the  inferior  court  to  a  writ 


(1)  Code,  see.  334.         (2)  Code,  sec.  340.         (3)  Story  on  Promissory  Nates,  sec.  460. 
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of  error,  was  under  seal,(l)  and  for  all  purposes  of  the  jurisdiction  of 
the  appellate  court,  the  record  itself  was  supposed  to  be  removed,  al- 
though, in  point  of  fact,  only  a  transcript  was  sent ;  (2)  but  for  the 
purposes  of  amendments,  it  was  still  T^arded  as  remaining  in  the 
court  below.(3) 

How  procured^']  Having  perfected  the  appeal  by  the  service  of  the 
notice  of  appeal  and  a  copy  of  the  undertaking,  the  judgment  appealed 
must  be  sent  into  this  court.  The  appellant  must  procure  from  the 
clerk  with  whom  the  judgment  appealed  from  ia  entered,  a  certified 
copy  of  the  notice  of  appeal  and  judgmedt-roll.  The  clerk's  fees  for 
making  the  copy  and  certifying  it,  must  be  paid  by  the  appellant,  and 
the  clerk  is  not  bound  to  make  the  copy'  without  the  ^payment  of  his 
fees.  It  is  the  duty  of  the  clerk  to  transmit  the  copy,  notice  and  judg- 
ment roll,  into  this  court  ;  but  in  practice,-  it  is  usual  for  the  attorney 
of  the  appellant  to  receive  it  from  the  clerk,  when  dnly  certified,  and 
attend  to  filing  it  in  the  proper  office.  The  return  of  the  clerk,  (which 
is  a  certified  copy  of  the  notice  and  judgment-roll,)  must  be  made  and 
filed  within  twenty  days  after  the  appeal  is  perfected. 

WTien  transmitted.']  The  appellant  must  procure  the  proper  return 
to  be  made  and  filed  with  the  clerk  of  this  court,  within  twenty  days 
after  the  appeal  is  perfected.  If  the  appellant  fail  to  do  so,  he  will  be 
deemed  to  have  abandoned  the  appeal ;  and  the  respondent  may,  upon 
an  affidavit  showing  when  the  appeal  was  -  perfected,  and  a  certificate 
of  the  clerk  of  this  court  that  no  return  has  been  filed,  enter  an  order 
dismissing  the  appeal,  for  want  of  prosecution  with  costs.  (4) 

The  statutes  and  rules  are  silent  as  to  the  mode  of  compelling  the 
appellant  ^to  have  the  judgment-roll  transmitted  to  the  appellate  court. 
Under  the  practice  of  this  court,  as  it  existed  before  the  Code  if  the 
defendant  in  error  wished  to  hasten  the  proceedings  he  Might  enter  a 
rule  requiring  the  plaintiff  in  evror  io  transcribe  the  record,  and  if  he 
did  not,  the  defendant  in  error  might  sign  judgment  of  n(mpros.{S} 
This  rule  was  entered  in  the  court  below  and  could  not  be  in  the  appel- 
late court.  (6)  But' under  the  present  system,  there  are  no  common 
rules,  but  a  notice  is  substituted  in  all  necessary  cases  where  rules 
were  formerly  entered.  It  is  now  made  the  clerk's  duty  by  statute(7) 
upon  the  appeal  being  perfected  by  the  service  of  a  notice  thereof  on 
him,  to  forthwith  transmit  to  the  appellate  court  a  certified  copy  of 

(1)  2  R.  S.  599,  sec.  44.  (5)  10  Wend.  E.  574. 

(2)  3  Johns.  Rep.  443.  (6)  Ibid. 

(3)  2  Cow.  Rep.  408.  (7)  Code,  sec.  328. 

(4)  Rule  2. 
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the  notice  of  appeal  and  judgment-roll,  and  he  can  be  compelled  by  the 
court  to  do  so.  But  I  do  not  understand  that  the  respondent  has  it  in 
his  power  to  compel  the  clerk  to  make  the  return.  He  could  not 
under  the  old  practice.  His  only  remedy  is  to  dismiss  the  appeal  for 
the  want  of  prosecution.  The  court  of  appeals  have  regulated  this 
practice  so  far  as  concerns  that  court,  by  rule,(l)  in  which  they  have 
provided  that  the  appellant  shall  cause  the  proper  return  to  be  made 
and  filed  with  the  clerk  of  that  court  within  twenty  days  after  the  ap- 
peal shall  be  perfected.  If  he  fail  to  do  so  he  shall  be  deemed  to  have 
waived  the  appeal,  and  on  an  af&davit,  proving  when  the  appeal  was 
perfected  and  a  certificate  of  the  clerk  of  that  court  that  no  return  has 
been  filed,  the  respondent  may  enter  an  order  dismissing  the  appeal  for 
want  of  prosecution,  with  costs ;  and  the  court  below  may  thereupon 
proceed  as  though  there  had  been  no  appeal.  It  is  to  be  regretted 
that  a  similar  rule  has  not  been  adopted  in  the  supreme  court,  as  ap- 
plicable to  appeals  from  inferior  courts. 


SECTION  IV. 


OP   PREPARING  THE   APPEAL   FOR  ARGUMENT. 

Having  procured  the  return  of  the  clerk  to  be  made  and  filed,  the 
next  proceeding  is  to  prepare  the  appeal  for  argument. 

Preparing  papers,]  The  appeal  is  to  be  heard  upon  the  return  of  the 
clerk  of  the  court  below  ;  a  case  must  therefore  be  prepared,  consisting 
of  the  return  of  the  clerk,  i.  e.  the  notice  of  the  appeal  and  judgment- 
roll,  and  the  reasons  of  the  court  below  for  its  judgment,  if  any  shall 
have  been  given  in  writing.  The  case  must  also  contain  a  statement 
of  the  time  of  the  commencement  of  the  suit,  and  of  the  service  of  the 
respective  pleadings,  the  names  of  the  original  parties  in  full,  the 
change  of  parties,  if  any  has  taken  place,  pending  the  suit,  and  a  very 
brief  history  of  the  proceedings  in  the  cause ;  and  also  an  abstract  of 
the  pleadings  not  exceeding  one-sixth  of  the  number  of  folios  contained 
in  the  original  pleadings..(2)  The  points  intended  to  be  relied  on,  in 
argument,  with  reference  to,  the  authorities  in  support  of  the  same 
must  also  be  prepared,  together  with  a  statement  of  the  leading  facts 
which  he  deems  established  with  a  reference  to  the  folios,  where  the 

il)  Rule  i,  Df  Conit  of  Appeals,  (2)  Rule  5, 
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evidence  of  these  facts  may  be  found. (1)  In  cases  where  it  is  neces- 
sary for  the  court  to  go  into  an  extended  examination  of  evidence, 
each  party  must  briefly  state  upon  his  printed  points,  the  leading  facts 
■which  he  deems  established,  with  a  reference  to  the  folios  where  the 
evidence  of  such  facts  may  be  found. (2)  It  is  the  duty  of  the  appel- 
lant in  all  cases  to  prepare  the  papers  upon  which  the  appeal  is  to  be 
heard,  and  furnish  the  necessary  copies  thereof,  and  the  respondent 
has  no  right  to  make  them  up.(3) 

And  the  case  should  show  a  return  made  by  the  court  below,  other- 
wise the  appellate  court  has  no  authority  to  hear  the  argument.  (4) 
And  for  this  purpose  the  return  and  printed  case  should  contain  the 
certificate  of  the  clerk  of  the  inferior  court  that  the  return  has  been 
made.  In  the  case  just  cited,  (which  was  a  writ  of  error  in  a  criminal 
case,)  the  court  say :  "  The  error  book  does  not  show  that  the  clerk 
of  Ontario  county  has  ever  made  a  return  to  the  writ  of  error.  This 
court  is  not,  therefore,  of&cially  informed  that  such  return  has  been 
made,  and,  until  that  is  done,  we  cannot  hear  the  argument ;  we  have 
nothing  upon  which  to  afSrm  or  reverse  the  judgment  in  the  court  be- 
low." 

Printing  appeal  and  foints.]  The  case  and  points,  and  all  other  pa- 
pers furnished  the  court,  and  the  opposite  party  in  calendar  causes, 
must  be  printed  on  white  writing  paper,  with  a  margin  on  the  outer 
edge  of  the  leaf  not  less  than  one  and  a  half  inch  wide.  The  printed 
page,  exclusive  of  any  marginal  note  or  reference,  must  be  seven  inches 
long,  and  three  and  a  half  inches  wide.  The  case  must  be  folioed, 
numbering  from  the  commencement  to  the  end,  and  must  be  printed 
on  the  outer  margin.(5) 

Serving  case.]  Within  forty  days  after  the  appeal  is  perfected,  the 
appellant  must  serve  three  copies  of  the  printed  case  on  the  attorney 
for  the  respondent.  If  he  fail  to  do  so,  he  will  be  deemed  to  have 
waived  the  appeal.  And  the  respondent  on  filing  an  affidavit  proving 
the  default,  may  enter  an  order  with  the  clerk,  dismissing  the  appeal 
for  want  of  prosecution  'vt'ith  costs. (6)  The  time  for  serving  the 
printed  case  may  be  enlarged  by  a  judge  of  the  court  of  appeals,  upon 
an  ex  parte  application,  upon  an  affidavit  stating  the  reasons  therefor.(7), 
Upon  the  appeal  being  dismissed  for  the  non-service  of  the  printed 
case,  the  court  below  may  proceed  upon  the  judgment  appealed  from, 
as  though  there  had  been  no  appeal. 

(1)  Rule  10,  (4)  People  v.  Baron,  6  How.  Pr.  Rep.  81, 

(2)  Rule  10,  (5)  Rule  6. 

(3)  Rule  5.  (6)  Rule  7.  (7)  Rule  18. 
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Motke  of  argument.']  Either  party  may  give  to  the  other  notice  of 
the  argument  of  the  appeal.  This  notice  mnst  be  served  eight  days 
before  the  first  day  of  the  term  at  which  it  is  intended  to  bring  on  the 
argument,  and  must  specify  the  time  and  place  when  and  where  the 
appeal  will  be  heard.  The  appeal  may  be  noticed  for  argument,  as 
soon  as  the  case  is  printed  and  served,  for  any  term  of  the  court  where- 
ever  held.  It  is  not  confined  to  the  judicial  district  in  which  the  ac- 
tion originated.(l) 

Mote  of  issw.']  The  party  noticing  the  appeal  for  argument,  must 
furnish  to  the  clerk  of  the  court  a  copy  of  the  notice  of  argument,  spe- 
cifying in  it  the  judicial  district  in  which  the  cause  originated.  It 
must  be  furnished  eight  days  before  the  first  day  of  the  term. (2) 

Making  up  calendar.] — The  calendar  of  appeals  for  argument  is  made 
up  by  the  clerk  of  the  court,  and  printed.  The  causes  are  arranged 
in  the  order  in  which  the  returns  are  filed,  specifying  the  judicial  dis- 
trict in  which  the  causes  originated  respectively. 

The  calendar  is  printed  in  the  same  manner  as  cases  and  points  are 
directed  to  be  printed. 

Argument.] — When  the  cause  is  reached  on  the  calendar  and  called 
on  for  argument,  the  appellant  must  furnish  a  printed  copy  of  the  case 
to  each  of  the  judges  of  the  court,  and  must  deliver  six  other  copies  to 
the  clerk  of  the  court.  Bach  party  must  at  the  same  time  furnish  to 
each  of  the  judges  a  printed  copy  of  the  points  on  which  he  intends  to 
rely,  with  a  reference  to  the  authorities  which  he  intends  to  cite  ;  and 
must  also  deliver  six  other  copies  to  the  clerk  of  the  court,  and  three 
copies  to  the  counsel  of  the  adverse  party.  If  the  reasons  of  the  court 
below  for  its  judgment  are  not  annexed  to  the  cases  delivered  to  the 
court,  the  cause  will  not  be  heard,  unless  it  appear  by  affidavit  that  ap- 
plication has  been  made  for  such  reasons,  and  that  the  same  could  not 
be  procured.  (3) 

The  counsel  for  the  appellant  opens  the  argument ;  the  counsel  for 
the  respondent  replies,  and  the  counsel  for  the  appellant  closes.  Only 
one  counsel  will  be  heard  on  each  side,  unless  the  court  otherwise  di- 
rect. (4) 

The  court  will  not  hear  an  extended  discussion  upon  any  mere  ques- 
tion of  fact.  (5) 


(1)  Rule  8.  (3)  3  Hill,  630. 

(2)  Ibid.  (4)  Rule  11. 

(5)  Rule  10. 
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An  ex  parte  argument  either  for  affirmance  or  reversal,  Vrill  not  be 
heard.  But  the  party  who  has  noticed  the  cause  and  placed  it  on  the 
calendar  for  argument,  may  take,  judgment  of  affirmance  or  reversal, 
as  the  case  may  be,  if  the  other  party  neglects  to  appear  and  argue 
the  cause,  or  neglects  to  furnish  to  the  court  and  deliver  to  the  clerk 
the  printed  copies  of  the  case  and  points. (1) 

But  where  a  decree  or  order  is  affirmed  or  reversed  by  the  default 
of  either  party,  the  remittitur  will  not  be  sent  to  the  court  below,  (un- 
less the  court  shall  otherwise  direct,  until  ten  days  after  notice  of  the 
affirmance  or  reversal  shall  have  been,  served  on  the  attorney  of  the 
party  in  default.  And  an  affidavit  or  the  written  admission  of  the  at- 
torney on  whom  such  notice  was  served,  of  the  service,  must  be  fur- 
nished to  the  clerk,  before  he  is  authorised  to  send  the  remittitur  to  the 
court  below.  (2) 

A  judgment  of  affirmance  or  reversal  granted  by  default,  may  be  set 
aside,  and  the  default  opened  by  the  court,  on  motion,  and  sufficient 
excuse  shown,  at  any  time  before  the  remittitur  is  actually  sent  down 
to  the  court  below.  And  a  judge  of  the  court  may  grant  a  stay  of 
proceedings  to  enable  the  party  to  make  the  motion. (3) 

The  motion  is  founded  on  affidavit,  and  at  least  eight  days  notice 
to  the  adverse  party. 

The  motion  days  in  this  coUrt,  are  the  morning  of  the  first  day  of 
any  term,  and  the  morning  of  each  following  Tuesday  and  Friday,  du- 
ring the  term,  before  taking  up  the  calendar.  Motions  cannot  be 
made  at  any  other  times.(4) 

Cases  may  be  submitted  to  the  court  on  printed  arguments.  The 
same  number  must  be  furnished  to  the  judges  and  delivered  to  the 
clerk,  as  of  the  case  and  points.(5) 


SECTION  Y. 


OF   THE  JUDGMENT    AND    EEMlTTlTUR,   AND   THE  fEOCEEDlNGS   THEEEOK 
IN  THE   COURT  BELOWi 

Decision.]     The  decision  of  the  court  is  to  reverse,  affirm,  or  modify 
the  judgment  or  order  appealed  from,  in  whole  or  in  part ,(6)     The  con* 


(1)  Rule  11.  (i)  Rule  15. 

(2)  Rule  17.  (5)  Rule  14. 

(3)  Rule  18.  (6)  Code,  sec.  12. 
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currence  of  five  judges  is  necessary  to  pronounce  a  judgment.  If  five 
do  not  concur,  the  judgment  or  order  appealed  from  is  affirmed,  unless 
the  court  order  a  re-liearing.  Such  a  mere  formal  affirmance,  although 
it  leaves  the  law  .of  the  Supreme  Court  undisturbed,  cannot  be  consid- 
ered as  settling  the  law  in  this  court,  except  so  far  as  it  relates  to  the 
particular  case  in  which  the  decision  is  made.(l) 

Remittitur.]  After  the  decision  of  the  court  has  been  pronounced ,  it 
is  remitted  to  the  court  below,  to  be  enforced  according  to  law.  The 
remittitur  contains  a  copy  of  the  judgment  of  the  ctfurt,  and  the  return 
made  by  the  clerk  of  the  court  below.  It  is  usually  drawn  by  the 
clerk,  and  is  required  to  be  signed  and  sealed  by  him.(2) 

The  remittitur  may  be  filed  at  any  time  in  term  or  vacation.  It  is 
sent  to,  and  must  be  filed  in,  the  office  of  the  clerk,  where  the  judgment 
or  order  appealed  from  was  entered. 

Where  a  decree  or  order  is  af&rmed  or  reversed  by  the  default  of 
either  party,  the  remittitur  will  not  be  sent  to  the  court  below,  unless 
the  court  otherwise  direct  until  ten  days  after  notice  of  the  affirmance 
or  reversal,  has  been  served  on  the  attorney  of  the  party  in  default.(3) 
And  in  such  a  case,  before  the  remittitur  will  be  sent  down,  the  ser- 
vice of  the  notice  must  be  proved  to  the  clerk,  by  affidavit,  or  the 
written  admission  of  the  attorney  on  whom  it  was  served. 

This  court  by  transmitting  their  decision  and  the  record  upon  which 
it  is  made  to  the  court  below,  to  be  executed  or  enforced,  does  not 
thereby  lose  all  power  over  it,  but  they  have  the  power  to  amend  it. 
This  power  was  exercised  in  a  recent  case.(4)  In  this  case  it  was 
shown  on  a  motion  to  this  court  to  correct  the  remittitur  that  by  a 
mistake  in  entering  the  decision  or  order,  one  of  the  appellants  was 
made  liable  for  interest  on  the  judgment  to  the  amount  of  about  $8,000 
by  way  of  damages  for  the  delay  and  vexation  caused  by  the  appeal, 
and  that  this  question  had  never  been  submitted  to  or  passed  upon  by 
the  court.  It  was  objected  that  this  court  had  no  jurisdiction  to  make 
the  correction  inasmuch  as  the  remittitur  had  been  sent  to  the  court 
below  and  actually  filed  there.     But  this  court  granted  the  motion. 

On  the  other  hand,  the  court  below,  to  which  the  decision  of  this 
court  is  remitted,  has  no  power  to  amend  or  correct  the  remittitur. 
This  question  was  presented  to  and  elaborately  examined  by  the  N.  Y. 
superior  court(5)  where  it  was  held  that  the  superior  court  had  neither 
power  nor  discretion  to  grant  the  motion  to  correct  the  remittitur  or 


(1)  Per  Walworth,  Chancellor,  5  Wen.  E.  372.     (i)  Palmer  v.  LaAvrence,  1  Seld.  R.  455. 

(2)  Rule  16.  (5)  Verlilye  v.  Seldon,  6  How.  Pr.  R.  41. 

(3)  Rule  17. 
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to  send  it  back  to  this  court  to  be  corrected  without  the  assent  or 
direction  of  this  court,  by  resolution  or  order. 

Costs.]  Where  the  judgment  appealed  from  is  affirmed  in  part  and 
reversed  in  part,  or  where  a  new  trial  is  granted,  the  costs  of  the  ap- 
peal are  in  the  discretion  of  the  court.  It  is  usual  in  this  court  not  to 
allow  costs  where  a  new  trial  is  granted. 

"When  costs  are  allowed,  either  by  law  or  are  given  by  the  court, 
they  are  as  follows  : 

To  the  prevailing  party,  before  argument,  twenty  five  dollars  ;  for 
argument,  fifty  dollars  ;  for  every  term  of  the  court  at  which  the  cause 
is  necessarily  on  the  calendar,  and  not  reached,  or  postponed,  exclu- 
ding that  at  which  it  is  heard,  ten  dollars.  In  addition  to  these  items 
of  costs,  the  prevailing  party  is  allowed  the  necessary  disbursements 
and  fees  of  officers.  The  disbursements  must  be  stated  in  detail,  and 
must  be  verified  by  affidavit,  which  must  be  filed.  Two  days  notice 
of  the  application  to  the  clerk,  to  insert  in  the  entry  of  judgment  the 
sum  of  the  charges  for  costs,  and  necessary  disbursements  and  fees  of 
officers,  must  be  given  to  the  adverse  party.  The  costs  are  certified 
by  the  clerk,  and  inserted  by  him  in  the  entry  of  judgment. 

Judgment  is  thereupon  entered  in  the  supreme  court  in  accordance 
with  the  decision  of  this  court.  The  entry  of  judgment  with  the  re- 
mittitur must  be  annexed  to  the  judgment  roll,  and  the  whole  becomes 
one  record  of  the  supreme  court.  For  form  of  judgment  upon  remit- 
titur, see  Appendix. 

Execution.']  The  party  who  has  the  judgment  in  this  court,  if  it  be 
final,  may,  immediately  after  filing  the  remittitur,  and  entry  of  judg- 
ment thereupon  in  the  supreme  court,  issue  an  execution  to  collect  or 
enforce  the  same. 

The  execution  recites  the  judgment  in  the  supreme  court  appealed 
from,  and  also  the  decision  and  judgment  of  this  court,  and  directs  the 
sheriff  or  other  officer  to  satisfy  the  amount  of  the  judgment  appealed 
from,  and  also  the  costs  and  damages  awarded  by  this  court  upon  the 
appeal,  out  of  the  property  of  the  adverse  party,  as  in  ordinary  cases. 

For  form  of  execution,  see  Appendix. 
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COSTS. 

Section  1.  costs  generally,  in  vabioits  actions,  anc  who  entitled 
to,  and  costs  ijsf  the  discretion  op  the  court  and 
herein  op  security  por  costs. 

II.   RATES  OP  COSTS  RECOVERABLE. 
III.   ADJUSTMEJSrT  OP  AND  APPEALS  FROM  TAXATION. 


SECTION  I. 

COSTS   GENERALLY,  IN  VARIOUS   ACTIONS,  AND   WHO   ENTITLED    TO,   AND 
COSTS   IN  THE  DISCRETION  OP  THE   COURT. 

I  have  heretofore  spoken  merely  incidentally  of  costs  as  an  incident 
to  the  judgment.  Thus  t  have  referred  to  the  subject,  ^in  speaking  of 
the  attorney's  lien  upon  the  papers  in  the  suit,  until  his  costs  are 
^aid,(l)  and  in  several  places  I  have  alluded  to  the  subject,  leaving 
it,  however,  for  the  present  chapter  to  enter  upon  a  full  exami- 
nation of  the  questions  connfected  with  so  intetesting  a  branch  of  the 
practice.  It  was  once  asked  by  an  examiner  of  a  student  in  a  class 
What  was  the  first  step  to  be  taken  in  the  commencement  of  a  suit, 
and  the  answer  was  to  get  security  for  costs.  That  was  at  a  time 
when  the  costs  recovered  in  the  suit  were  the  property  of  the  attor- 
ney, and  was  usually  the  measure  of  his  compensation. 

It  is  not  necessary  for  the  purpose  of  elucidating  the  subject  at  pre' 
sent,  though  it  would  not  be  uninteresting  to  trace  the  changes  which 
professional  compensation  has  undergone  for  the  last  quarter  of  a  cen- 
tury. That  there  has  been  a  strong  propensity  to  cheapen  litigation, 
at  least  to  the  unsuccessfnl  party,  by  reducing  the  rate  and  amount  of 
fees,  is  manifest.  And  even  lawyers  who  have  secured  wealth  under 
a  fee  bill,  then  equal  at  least  to  the  services  rendered,  entered  upon  the 
crusade  to  correct  the  evils  which  had  so  largely  contributed  to  their 
riches.  But  it  will  be  sufficient  for  my  purpose  to  take  up  the  sub- 
ject where  the  Code  has  left  it,  and  to  speak  of  the  provisions  of  law 
as  they  now  exist. 


( )  Vol.  1,  p.  207. 


COSTS  aENERALLT,  IN  VARIOUS  ACTIONS,  &C.  3  } 

All  statutes  establishing  or  regulating  the  costs  or  fees  of  attorneys, 
solicitors  and  counsel,'in  civil  actions,  and  all  rules  and  proyisions  of 
law,  heretofore  existing,  restricting  or  controlling  the  right  of  a  party 
to  agree  with  an  attorney,  solicitor  or  counsel,  for  his  compensation, 
are,  by  section  303  of  the  Code,  repealed. 

Formerly,  what  was  denominated  the  "fee  bill,"  which  established 
and  regulated  the .  costs  and  fees  of  attorneys,  solicitors  and  counsel, 
was  created  by  statute,  and  contained  the  different  items  which  the  at- 
torney, solicitor  and  counsel  of  the  prevailing  party  was  entitled  to 
recover  in  the  judgment.  These  costs  were  made  out  in  detail  in  pur- 
suance of  such  fee  bill,  and  taxed  by  one  of  the  of&cers  of  the  court. 

This  "  fee  bill"  has  from  time  to  time  undergone  various  modifica- 
tions, changes  and  alterations  by  the  Legislature,  and  been  the  sub-  ■ 
ject  of  much  complaint  by  suitors  and  persons  who  have  had  the  mis- 
fortune to  be  in  the  wrong  in  a  law  suit.  Happily,  however,  for  the 
lawyer,  who  was  supposed  to  have  reaped  the  benefit  of  these^  laws, 
and  who,  therefore,  was  the  cause  of  so  much  special  legislation,  the 
"  fee  bill"  has  been  abolished,  and  instead  of  costs  and  counsel  fees, 
there  may  now  be  allowed  to  the  prevailing  party,  upon  the  judgment, 
certain  sums,  byway  of  indemnity,  for  his  expenses  in  the  action.{\) 

These  allowances  are,  however,  termed  "  costs."  And  before,  pro-^ 
ceeding  I  will  notice  a  vexata  questio  upon  which  the  judges  of  this 
court  are  about  equally  divided.  In  a  class  of  cases  enumerated  in 
the  statute,  (2)  such  as  actions  against  public  of&cers  and  the  like,  or 
against  a  person  doing  any  act  by  authority  of  the  statute  of  this 
state,  it  was  provided  that  if  judgment  be  rendered  for  the  defendant 
in  such  action,  upon  verdict,  demurrer,  non-suit,  non  pros,  discontin- 
uance or  otherwise,  such  defendant  should  recover  the  amount  of  his 
taxed  costs,  and  one  half  thereof  in  addition.  The  question,  therefore, 
was  presented  whether  in  actions .  prosecuted  under  the  Code,  against 
a  Sheriff  or  other  public  ofi&cer,  he  was.  entitled  to  double  costs.  On 
the  affirmative  we  have /owr  judges,  and  on  the  negative  we  have  seven. 
So  that  the  preponderance  of  numbers  at  least  is  against  the  allowance, 
and  until  the  court  of  dernier  resort  establish  the  law,  we  shall  be  left  to 
the  guidance  of  our  own  judgment,  as  we  have  judicial  authority  on 
both  sides. 

Incident  to  the  judgment,  are  the  costs  or  expenses  of  the  suit 
which  are  interlocutory  or  final ;  the  former  arising  on  interlocutory 
matters  in  the  course  of  the  suit,  the  latter  depending  on  its  final 
event.  At  common  law,  neither  the  plaintiff  nor  the  defendant  was 
entitled  to  costs.     In  all  actions,  however,  in  which  damages  were  re- 


(1)  Code,  sec.  303.  (2)  2  E.  S.  617. 
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coverable,  the  plaintiff,  if  he  had  a  verdict,  was  in  effect,  allowed  hia 
costs  ;  for  the  jury  always  computed  them  in  the  damages.  But  the 
defendant  was  wholly  without  remedy  for  any  expenses  he  had  been 
put  to,  if  he  had  a  verdict,  or  the  plaintiff  were  nonsuit ;  the  amerce- 
ment to  which  the  plaintiff  was  subject  in  such  a  case,  j^ofalso  clamore 
suo,  going  entirely  to  the  king.  This,  however,  was  afterwards  reme- 
died by  the  statute  of  61oucester,(l)  which  was  adopted  at  an  early 
period  in  this  state,(2)  and  with  various  modifications,  has  been  pur- 
sued in  the  recent  revision. 

In  treating  this  subject,  I  shall  consider  it  under  the  following 
heads : 

1.  Final  costs. 

2.  Interlocutory  costs, 

3.  Taxatimi  of  costs, 

1.  Final  costs. 

Full  costs.]  The  award  of  costs  on  the  final  determination  of  a 
cause,  is  either  a  matter  of  strict  right  or  is  entirely  discretionary 
with  the  court.  I  will  first  speak  of  costs  recoverable  as  a  matter  of 
right. 

Plaintiffs  costs.]  The  Code  prescribes  the  cases  in  which  the  plain- 
tiff shall  recover  costs,  in  all  which  cases  if  the  plaintiff  is  unsuccessful, 
the  defendant  shall  recover  costs,  and  to  which  I  shall  presently  al- 
lude. One  of  these  cases  is  actions  for  the  recovery  of  real  property, 
or  where  a  claim  of  title  to  real  property  arises  on  the  pleadings,  or 
'is  certified  by  the  court  to  come  in  question  at  the  trial. (3) 

The  latter  part  of  this  provision  is  all  that  it  is  necessary  to  look  at, 
namely  :  where  title  comes  in  question,  though  the  action  be  not  for 
the  recovery  of  real  property.  As  in  an  action  for  committing  a  tres- 
pass upon  real  property,  the  defendant  may  deny  the  plaintiff's  title 
to  the  locus  in  quo,  or  may  claim  title  in  himself.  I  will,  therefore,  con- 
fine myself  to  the  latter  parts  of  the  section  quoted. 

Actions  where  title  comes  in  question.]  Pull  costs  are  recoverable 
by  the  plaintiff,  on  obtaining  a  verdict,  in  actions  in  which  the  title  to 
lands  or  tenements,  or  a  right  of  way,  or  a  right  by  prescription,  or 
otherwise,  to  any  easement  in  any  lands,  or  to  overflow  the  same,  or 
to  do  any  other  injury  thereto,  shall  have  been  put  in  issue  by  the 


(1)  6  Edw.  1,  ch.  1.  (3)  Code,  sec.  304,  sub.  1. 

(2)  1  E.  L.  of  1813,  p'.  343. 
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'pleadings,  or  shall  have  come  in  question  on  the  trial  of  the  cause, 
^hts,  for  trespass  on  uncultivated  lands,  of  which  the  plaintiff  had  no 
■actual  occupation,  and  consequently  was  bound  to  show  a  constructive' 
possession,  by  showing  title,  even  although  the  defendant  on  the,  trial 
■admitted  the  plaintiff's  title,  this  court  held  that  title  came  in  question 
within  the  meaning  of  the  statute,  and  that  the  plaintiff  recovering  any 
damages  was  entitled  to  costs. (1)  So,  also,  in  an  action  under  the 
•statute,  by  the  commissioners  of  a  highway,  originally  commenced  be- 
fore a  justice,  and  afterwards,  on  a  plea  of  title  being  interposed,  com- 
menced in  the  Common  Pleas,  where  nil  debet  alone  was  pleaded,  and 
"the  plaintiffs  recovered  j?fe  dollars,  it  was  held  that  title  came  in  ques- 
tion, and  the  plaintiffs  were  entitled  to  costs.(2)  So,  in  case  for  ob- 
structing a  stream  and  overflowing  the  plaintiff's  land,  where  the 
defendant  pleaded  the  general  issue,  and  gave  evidence  to  show  that 
he  and  those  under  whom  he  claimed,  had  obstructed  the  stream  for 
twenty  years,  it  was  held  that  title  came  in  question  ;(3)  the  court  in 
that  case  observing  :■ — ■"  It  is  not  necessary  to  give  the  plaintiff  costs, 
that  the  defendant  should  set  up  and  attempt  to  establish  a  title  by 
deed.  An  attempt  to  make  xjut  his  right  by  adverse  possession  or 
prescription,  to  have  an  incorporeal  right  in  the  land  of  another, 
equally  draws  the  title  to  freehold  in  question,  and  satisfies  the  words 
of  the.statute.  It  is  enough  that  the  defendant  offers  evidence  perti' 
nent  to  the  question  of  title,  which  he  has  done  in  this  instance. 

So,  where 'A.  paid  to  B.  twenty-five  dollars  for  a  supposed  trespass 
done  to  B.  for  cutting  his  timber,  and  afterwards  A,  discovered,  as  he 
thought,  that  B.  had  really  no  right  to  the  land  on  which  A.  had  cut 
the  timber,  and  brought  an  action  against  B.  for  money  had  and  re- 
ceived to  recover  back  the  $25,  the  supreme  court  of  New-Jersey  held 
that  title  came  in  question,  inasmuch  as  A.  could  not  support  his  action 
without  disputing  B's  title.  (4)  And  where  an  action  of  trespass  on 
the  case  was  brought  by  A.  against  B.,  for  nuisance  in  overflowing 
part  of  A's  meadow,  by  raising  a  mill-dam,  and  B,  did  not  deny  the 
land  was  drowned,  but  insisted  that  the  meadow  drowned  was  his  own 
land,  the  same  court  held  that  under  their  statute,  which  in  that  res- 
pect resembles  ours,  title  came  in  question.(5)  And  although  a  justice 
has  jurisdiction  of  actions  of  trespass  to  lands,  unless  title  is  pleaded, 
his  jurisdiction  is  concurrent  with  that  of  this  court,  and  whether  the 
plaintiff  might  have  sued  before  a  justice  or  not,  this  court  has  juris- 
diction, and  any  recovery  under  this  statute  will  of  course  entitle  him 
to  costs.  (6) 

(1)  8  Cow.  115.  (4)  Cowen's  Justice,  14. 

(2)  2  ■Wend.  263.  (5)  lb.  15. 

(3)  3  Cow.  382.  <6)  4  Cow.  531. 


gg:  COSTS  GEIIEEAILY,  W  rAKlOUS  ACTIONS;  &C. 

So  also,  in  a  recent  case  in  the  New- York  superior  court,  If  $ 
tenant  of  one  part  of  certain  premises,  against  the  tenant  of  another' 
part  of  the  same  premises,  for  shutting  up  a  gate  through  which  the- 
plaintiff  clai-med  a  privilege,  that  court  held  that  title  came  in  question, 
although  both  parties  confessedly  held  under  .the  same  landlord,  and 
the  privilege  of  the  plaintiff  below  was  not  disputed.  "  The  foundar' 
tion  of  the  plaintiff's  action,"  says  Jones,  C.  J.,  in  delivering  the  opi- 
nion of  the  court,  "was  his  title  to  the  privilege  which  he  alleged  the 
defendant  to  have  violated ;  and  the  first  step  on  the  trial  was  the 
production  of  the  lease  under  which  he  claimed  the  right.  He  could 
not  repose  himself  upon  his  possession  solely,  for  he  did  not  claim  an 
ownership  or  an  exclusive  right  to  the  premises,  but  a  concurrent  or 
common  privilege  with  the  defendant,  in  the  use  of  the  yard  ;  and  to- 
substantiate' his  claim  he  must  deduce  a  title  from  the  Owner ,"(1) 

But  in  trespass,  quare  clausum  /regit,  where  the  defendant  pleaded 
licence,  which  was  the  subject  of  controversy  a-t  the  trial,  it  wa-s  held 
that  title  did  not  come  in  question,  so  as  to  entitle  the  plaintiff  ta 
costs.  (2)  So,  in  an  action  on  the  case  for  overflowing  the  plaintiff's 
land  by  means  of  a  mill-dam,  whici  the  defendant  insisted  was  erected 
by  permission  of  the  plaintiff,  it  was  held  that  a  question  at  the  trial 
upon  such  permission  or  license  could  not  be  said  to  concern  the  title 
to  lands,  and  though  the  plaintiff  had  a  verdict,  full  costs  were  de- 
nied.(3)  So,  where  a  party  sued  in  trespass,  for  taking  and  carrying 
away  stones  from  a  small  lot  containing  three  roods  of  land,  and  re- 
covered less  than  fifty  dollars  damages,  it  was  held  that  he  was  not 
entitled  to  costs,  on  the  ground  that  the  title  to  land  came  in  question, 
although  the  lot  was  unenclosed  and  unimproved  for  any  purpose 
whatever,  except  that  on  it  there  were  two  buildings,,  used  as  a  black' 
smith's  shop  and  storehouse,  and  the  plaintiff  offered  to  show  title  to 
the  land,  which  was  not  done  because  admitted  by  the  defendant.  (4) 
So,  it  was  held  a  plaintiff,  who,  in  an  action  on  the  case  for  overflowing 
his  lands,  has  a  verdict,  bu-t  does  not  recover  over  fifty  dollars,  is  not 
entitled  to  costs,  although  a  right  to  overflow  such  lands  founded  upon 
the  alleged  license  of  the  plaintiff,  came  in  question  on  the  trial  of  the 
cause.  To  entitle  a  plaintiff  to  costs  in  such  case,  a  right,  on  the  part 
of  the  defendant,  to  the  direct  use  or  enjoyment  of  the  plaintiff's  lands 
must  ha.ve  been  set  up,  and  the  injury  to  the  plaintiff  must  not  be 
merely  consequential  upon  the  particular  manner  in  which  the  defend- 
ant may  use  or  occupy  his  own  land.  (5)     Nor,  it  was  decided,  could 


(1)  Mortimer  v,  Griffen,  MS.  Feb..  term,  1830.     (4)  7  Wend.  495. 

(2)  1  Cow.  568.  (5)  la  Wend.  563, 
(.a)  3  Johns,  Rep.  450, 
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title  come  in  question  in  an  action  of  trespass,  qicare  domum  fregit,  and 
for  debauching  the  plaintiff's  daughter.  (1) 

The  section  now  under  consideration,  varies  somewhat  in  its  phrase- 
ology from  u  corresponding  section  in  the  old  act,  (2)  which  provided 
in  genoral  terms  for  cases  wJiere  freehold  or  title  to  lands  came  in  ques- 
tion, and  was  silent  as  to  the  manner  of  making  that  fact  appear.  Un- 
der this  it  was  held,  that  in  order  to  'entitle  4he  plaintiff  to  costs  in 
trespass,  on  the  ground  that  the  freehold  was  in  question,  that  fact 
anust  appear  from  the  certificate  of  the  Judge  who  tried  tlie  cause,  and 
-could  net  be  determined  by  reference  to  the  pleadings  ;(-3)  and  that  in 
an  action  of  trespass  de  bonis  asportafis:,  although  issue  was  Joined  x)n  a 
'  plea  ©f  liberum  tenementum^  if  title  did  not  actually  (Come  in  question 
on  the  trial,  the  .plaintiff  could  not,  upon  a  recovery  .under  fifty  dol- 
lars, recover,  but  must  pay  costs  to  the  defendant.(4)  It  corresponds 
however  in  its  substantial  provisions,  en  ihia  subject,  the  main  differ- 
«nce  between  the  new  and  the  old  acts  being,  that  prescription  and 
<right  of  way  under  the  old  were  matter  of  construction,  whereas  undea" 
Ihe  new  they  are  matter  of  expr.ess  statutory  provisions.(5) 

The  section  of  the  Code  which  we  are  examining  is  .substantially  the 
same  as  that  contained  in  the  revised  statutes(6)  under  which  I  have 
•already  given  «ome  decisions.    I  will  however  refer  to  a  few  more. 

It  is  only  where  title  necessarily  comes  in  question  that  the  plaintiff 
•can  recover  costs,  if  his  damages  are  less  than  fifty  dollars.  Hence  if 
the  question  tried  is  the  possession  of  the  locics  in  quo,  or  the  amount  ©f 
•damages  the  plaintiff  will  not  be  entitled  to  costs,  aWioug-h  tho  defen- 
dant might  have  put  title  in  issue.  Where,  therefore,  -a  plaintiff  in  am 
■action  of  trespass  quare  clausum  fregit,  reQOYer-ed  less  than  fifty  dollars, 
it  was  held  he  could  not  recover  costs. (7)  In  this  case  the  locus  in  quo, 
■was  unenclosed,  unoccupied  and  uncultivated,  and  the  defendant  might 
have  Compelled  the  plaintiff  to  show  title.  But  the  defendant  pleaded 
tieense  which  admitted  the  "title. 

So,  when  the  defendant  set  up  a  right  to  overflow  the  plaintiffs  land 
^y  virtue  of  a  part  lieense  from  him,  it  was  held  not  to  be  within  the 
istatute.(8) 

But  in  a  recent  case,'(9)  in  an  action  for  an  assault  and  battery  where 

(1)  40oweii,  S9.    . 

(2)  1  E.  L.  of  1813,  p.  344,  sec.  5.  ' 
■<3)  2  Gaines,  22G  ;  11  Johns.  405. 

<4)  1  Wend.  99. 

t(5)  Vide  1  Jelina.  Rep.  146  4  2  Jehns.  Rep.  185. 

,(6)  2  R.  S.  613.  sec.  3, 

ilt)  Wicliman  v.  Seeley,  18  Wend.  Rep.  649. 

j(8)  Chandler  v.  Duane,  10  Wend.  Rep.  563. 

<t9)  Dinehart.y.  Well?,  2  Barb.  S.  C.  Rej).  432. 
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the  d.efenia.ni-p^e&dedmollitermamsim—posuUjm  defence  of  defendant'? 
possession,  to  wMcIi  the  plaintiff  replied  that  the  locns  in  quo,  was  a 
public  highway,  it  was  held  that  title  came  in  question. 

So,  it  was  held  in  a  suit  instituted  by  the  city  authorities  to  enforce 
the  assessment  laws,  that  the  plaintiff  recovering  less  than  fifty  dollars 
eould  not  recover  costs. (1) 

Again,  it  was  decided  that  title  embraced  the  right  to  the  posses- 
sion, and  every  thing  but  the  bare  naked  possession.(2) 

In  an  action  of  trespass,  for  entering  and  taking  away  rock  from 
plaintiff's  land,  where  the  defendant  by  his  answer  admitted  the  plain- 
tiff's title,  and  alleged  that  he  entered  pursuant  to  contract,  by  which 
he  was  to  blast  and  remove  the  rock  to  enable  the  plaintiff  to  erect 
houses  on  the  land,  and  to  have  the  rock  as  part  of  his  compensation,, 
it  was  held  that  title  'did  not  arise.(3) 

But  where  the  plaintiff'  averred  in  his  complaint  ownership  and  pos- 
sesion of  the  land,  and  allied  a  trespass  thereon  by  the  defendant^ 
and  the  defendant  by  his  answer  set  up  that  he  entered  under  an  agree- 
ment for  the  sale  of  the  land  to  him  by  the  plaintiff,  it  was  held'  that 
title  did  come  in  question.(4) 

In  other  actions-  where  the  recofoerif  is-  less  them  fifty  doUarsJ\  lit 
addition  to  the  class  of  cases  we  have  been  considering,  there  are 
several  others  in  which  the  plaintiff  is  entitled  to  reco-ver  costs,  thougb 
he  recovers  less  than  fifty  dollars  damages ;  thus  in.  an  action  for  as- 
sault and  battery,  false  imprisonment,  libel,  slander,  malicious  prosecu- 
tion, criminal  conversation,  seduction,  for  the  recovery  of  the  posses- 
sion of  personal  property,  or  where  the  recovery  is  reduced  by  a  set 
off.  In  all  these  cases  the  plaintiff  is  entitled  to  costs,  the  amount  of 
which  are  iixed  by  the  Code,  if  he  recover  anything.  TO'  each  of  these 
I  shall  hereafter  allude-. 

It  is  provided  that  where  the  sum  toital  of  the  accounts  of  bath  par- 
ties shall  exceed  four  hundred  dollars,  the  plaintiff  shall  recover  costs^ 
though  he  recover  less  than  fifty  dollars  damages.(5)  This  provision 
of  the  Code  is  similar  to  that  contained  in  the  laws  of  1813,(6)  except 
that  the  amount  of  the  acc&unts  were  limited  to-  two  hundired  dollars. 
But  the  Revised  Statutes(7)  required  that  the  plaintiff's  claim  must  be 
two  hundred  dollars,  or  the  accounts  between  the  parties  be  four  hun- 
dred dollars,  to  entitle  the  plaintiff  to  costs. 

(1)  Mayor,  &o.,  of  N.  Y.  v.  Hillsburgh,  2  Code  Rep.  152. 

(2)  Ehle  V.  Quackenloss,  6  Hill  Rep.  537. 

(3)  O'Reilly  v.  Davies,  4  Sand.  S.  C.  R.  722. 

(4)  Powell  V.  Rust,  1  Code  Rep.  (N.  S.)  172. 

(5)  Code,  sec.  304,  sub.  3  ;  and  sec.  54,  sub.  4. 

(6)  1  R.  L.  of  1813,  p.  344,  sec  5.  (.7)  2  R.  S.,  614,,  sec.  ft- 
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Under  the  latter  phrase,  "  accounts  between  the  parties,"  if  the  sum  of 
the  accounts  of  both  parties  taken  together  exceeds  four  hundred  dol- 
lars, the  plaintiff,  on  obtaining  a  verdict  or  report  of  referees,  provided 
the  fact  be  stated  in  the  report,  it  was, held  was  entitled  to  costs.(l) 

But  where  the  plaintiff  on  the  trial,  proved  a  note  of  two  hundred 
dollars  against  the  defendant,  who  then  proved  a  note  o£  six  hundred 
dollars  against  the  plaintiff,  and  that  when  the  latter  was  given,  the 
plaintiff  agreed  to  destroy  the  former,  but  the  defendant  claimed  no- 
thing as  due  upon  the  latter,  having  offered  it  only  as  part  of  the  trans- 
action, and  to  show  payment  of  the  two  hundred  dollar  note,  this  court 
held,  that  neither  of  these  notes  could  be  considered  accounts  between 
the  parties,  so  as  to  take  the  case  out  of  the  general  provision  relative 
to  costs,  and  observed  :  "  The  accounts  intended  by  the  statute,  must  be 
subsisting,  unliquidated  acccounts.  So  far  as  they  have  been  settled, 
and  a  balance  struck  upon  them,  that  balance  can  alone  be  properly 
considered  the  account  between  the  parties."(2)  So,  also  a  plaintiff 
recovering  less  than  fifty  dollars,  in  a  court  of  record,  is  not  entitled 
to  recover  costs,  though  his  claim  as  established  at  the  trial,  exceed 
two  hundred  dollars,  if  it  be  reduced  by  payments  ;  although,  if  it  be 
reduced  by  set-offs,  he  is  entitled  to  costs.  Nor  is  he  entitled  to  costs, 
on  the  ground  that  the  demands  exceed  four  hundred  dollars,  unless 
the  demands  in  dispute,  and  established  on  the  trial,  exceed  that  sum  ; 
payments  made  are  not  debts,  demands  or  accounts,  within  the  meaning 
of  the  statute.  (3) 

As  to  the  mode  of  making  the  facts  appear,  upon  which  the  plaintiff's 
claim  for  costs  is  founded,  where  the  cause  is  tried  by  a  jury,  it  was  pro- 
vided by  statute,  that  if  such  be  the  fact,  the  judge  or  judges  holding 
the  court  should  cause  an  entry  thereof  to  be  made  in  the  minutes  of  the 
court,  which  was  made  conclusive  evidence  of  such  fact.  (4)  Where  the 
cause  is  heard  before  referees,  their  certificate  is,  as  we  have  above 
seen,  sufficient. (5)  But,  in  another  case,  where  an  action,  depend- 
ing in  this  court,  was  submitted  to  arbitration,  and  it  was  stipu- 
lated that  judgment  should  be  rendered  upon  the  award  of  the  arbi- 
trators, with  costs,  according  to  the  rules  and  practice  of  the  court, 
and  an  award  was  made  in  favor  of  the  plaintiffs  for  thirty-seven  dollars, 
and  the  plaintiffs  taxed  costs  and  signed  judgment  for  the  amount  of 
the  award  and  costs,  upon  a  special  certificate  set  forth  in  the  award, 
which  he  contended,  showed  that  the  plaintiff's  demand  exceeded  two 
hundred  dollars  and  was  reduced  by  set-offs,  but  without  presenting 


(1)  9  Johns.  224.  (4)  2  R.  S.,  653,  sec.  8. 

(2)  2  Cow.  413.  (5)  9  Johns.  224. 

(3)  10  Weai.  555,  557,  note. 
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any  proof  to  the  court  of  that  fact,  and  obtaining  their  order  upon  it, 
the  judgment,  so  far  as  it  awarded  costs  to  the  plaintiff,  was  set  aside 
and  an  award  of  costs  to  the  defendant  was  substituted  ;  and  the  court, 
in  that  case,  held,  that  it  was  not  competent  for  the  arbitrators,  to  cer- 
tify as  to  the  amount  of  the  plaintiff's  demands  proved  or  established 
before  them,  but  that  the  facts  must  be  shown  by  affidavit,  on  motion 
for  costs.(l) 

If  the  plaintiff  in  an  action  for  assault  and  battery,  or  false  impris- 
onment, or  for  slanderous  words,  or  for  libel,  recover  fifty  dollars  or 
less,  such  plaintiffs  shall  recover  no  more  costs  than  damages.(2)  Under 
the  corresponding  provision  in  the  old  statutes,  it  has  been  held  that 
an  action  of  trespass  for  an  assault  on  the  plaintiff's  daughter,  and 
getting  her  with  child,  per  quod  servitium  amisit,  is  not  technically  an 
action  of  assault  and  battery,  the  gist  of  the  action  being  the  loss  of 
service  :  and  therefore,  in  such  case,  unless  the  plaintiff  recover  over 
fifty  dollars,  he  is  bound  to  pay  costs  to  the  defendant.(3)  Slander  of 
title  is,  however,  within  this  section.(4)  The  same  provision  exists  in 
respect  to  actions  for  malicious  prosecution,  criminal  prosecution  and 
seduction,  in  all  which  actions,  if  the  plaintiff  recovers  less  than  fifty 
dollars,  he  shall  recover  no  more  costs  ihan  damages.  (5) 

As  respects  the  action  to  recover  the  possession  of  personal  prop- 
erty, it  is  provided  that  if  the  plaintiff  recovers  less  than  fifty  dollars 
damages,  he  shall  recover  no  more  costs  than  damages,  unless  he  re- 
cover also  property,  the  value  of  which,  with  the  damages,  amounts  to 
fifty  dollars. 

A  somewhat  similar  provision  is  contained  in  the  Revised  Stat- 
rites.(6) 

Under  these  provisions,  it  has  been  held,  that  a  plaintiff,  in  whom 
the  jury  found  the  property  as  to  part  of  the  goods,  the  value  whereof 
was  assessed  at  less  than  fifty  dollars,  and  the  damages,  at  only  six 
cents,  was  not  entitled  to  recover  more  costs  than  damages,  though 
the  appraisal  of  the  whole  property  replevied  exceeded  fifty  dollars.  (7) 
And  where  the  declaration  contained  only  one  count  for  a  va- 
riety of  articles,  and  a  plea  of  property  was  interposed  by  the  defen- 
dant, and  the  jury  found  the  property  of  a  portion  of  the  articles  to 
be  in  the  plaintiff,  and  that  the  value  thereof  exceeded  fifty  dollars, 
and  the  property  of  the  residue  of  the  articles  in  the  defendant,  and 
that  the  value  thereof  was  ninety  dollars,  it  was  held,  that  each  party 


(1)  12  Wend.  212.  (5)  Code,  sec.  304,  sub.  4. 

(2)  Code,  see.  304.  (6)  2  R.  S.,  523,  sec.  7. 

(3)  4  Cow.  58.  (7)  12  Wend,  30. 

(4)  3  Wend,  439, 
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"was  entitled  to  recover  costs  against  the  other,  the  declaration  being 
viewed  as  containing  two  distinct  counts  for  the  respective  parcels,  or 
the  plea  as  a  separate  and  distinct  avowry  for  each  parcel.  (1) 

Costs  in  several  suits  on  one  instrument.']  Where  several  suits  are 
brought  on  one  bond,  recognizance,  promissory  note,  bill  of  exchange, 
or  other  instrument,  and  where  several  suits  are  brought  against  the 
maker  and  endorsers  of  a  bill  of  exchange,  there  shall  be  collected  or 
received  from  the  defendant  the  costs  taxed  in  one  suit  only,  at  the 
election  of  the  plaintiff ;  and  in  the  other  suits,  the  actual  disburse- 
ments only  of  the  plaintiff  shall  be  collected,  or  received  from  the  de- 
fendant ;  but  this  provision  does  not  extend  to  any  interlocutory  costs 
in  the  progress  of  a  case,(2)  such  as  setting  aside  inquests  or  the  like.(3) 
Under  a  former  act  on  this  subject,  (4)  it  was  provided  that  there 
should,  in  these  cases,  be  a  taxation  and  recovery  of  full  costs,'against 
one  defendant  only,  at  the  option  of  the  plaintiff.  Prom  the  difference 
between  .the  former  statutes  and  the  present,  which  merely  directs  that 
there  should  be  coUeded  or  received  from  the  defendant  the  costs  taxed 
in  one  suit  only,  it  seems  fairly  inferrible  that  only  the  disbursements 
in  one  of  them  can  be  aMowed.  If  this  be  so,  the  correct  course  ap- 
pears to  be  this,  to  tax  the  full  bills  in  one  suit  and  enter  up  judgment 
in  the  usual  manner,  for  the  disbursements  in  the  other. 

This  provision  does  not  however,  apply  to  actions  against  the  ma- 
ker and  guarantor  of  a  note,  the  suits  not  being  regarded  as  on  the 
same  instrument  or  note,  within  the  meaning  of  the  statute.  "  The 
guaranty,"  (says  Savage,  Ch.  J.,)  "  is  a  separate,  distinct  contract  from 
the  note,  and  the  plaintiff  is  entitled  to  his  costs."(5) 

Having,  therefore,  gone  over  the  ground  with  some  particularity,  the 
cases  in  which  the  plaintiff  is  entitled  to  final  costs  as  a  matter  of 
right,  or  in  the  language  of  the  Code  as  "  of  course,"  I  will  briefly  re- 
capitulate them. 

Costs  are  allowed,  of  course,  to  the  plaintiff  upon  a  recovery,  in  the 
following  cases.(6) 

1.  In  an  action  for  the  recovery  of  real  property,  or  where  a  claim 
of  title  to  real  property  arises  on  the  pleadings,  or  is  certified  by  the 
court,_to  have  come  in  question  on  the  trial. 

The  plaintiff  in  these  cases  is  entitled  to  recover  costs  without  refer- 
ence to  the  amount  of  the  recovery.  And  therefore  if  he  recover  six 
cents  he  will  be  entitled  to  costs.    In  actions  for  the  recovery  of  real 


(1)  12  Wend.  285,  288,  note.  (4)  Laws  of  1818,  ch.  269,  p.  280,  sec,  6. 

(2)  Code,  304,  sub.  4.  (5)  2  Wend.  630. 

(3)  1  Cow.  395.  (6)  Code,  sec.  304. 
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property,  such  as  were  formerly  denominated  "  ejectments,"  there  will 
be  no  difficulty  in  determining  the  right  to  recover  costs,  as  in  all  such 
actions,  if  the  plaintiff  succeeds  in  obtaining  a  judgment,  he  is  entitled 
to  his  costs.  But,  where  the  claim  of  title  to  real  property  arises  on 
the  pleadings,  or  where  the  title  comes  in  question  on  the  trial,  it  will 
be  sometimes  difficult  to  determine  whether  the  plaintiff  is  entitled  to 
costs.  In  such  cases,  the  justice  or  referees  who  tried  the  action  can, 
alone,  decide  the  question.  Where  the  claim  arises  on  the  pleadings, 
they  must  be  looked  into,  to  ascertain  the  fact,  and  where  it  arises  on 
the  trial,  it  is  to  be  judged  of,  from  the  evidence  and  proceedings  in 
the  cause.  To  raise  a  question  of  title,  either  upon  the  pleadings  or 
upon  the  trial,  it  must  be  a  title  that  is  disputed  by  the  opposite  party  ; 
for  an  admitted  or  conceded  title  cannot  come  in  question.  Therefore, 
where  in  an  action  for  a  trespass,  the  defendant  admitted  the  trespass, 
but  claimed  a  right  of  way,  which  the  plaintiff  denied,  the  claim  of 
title  would  arise  upon  the  pleadings,  and  that  would  be  the  question 
to  try.  But  where  the  defendant  claimed  a  license  to  the  locus  in  quo, 
title  would  not  arise,  the  license  being  the  question  to  try.(l)  So,  in 
trespass  on  uncultivated  lands,  of  which  the  plaintiff  had  no  actual  oc- 
cupation, and  consequently  was  bound  to  show  a  constructive  posses- 
sion, by  showing  title,  even  though  the  defendant  on  the  trial  admitted 
the  plaintiff's  title,  it  was  held,  under  the  old  statute,  which  is  similar 
to  the  present,  that  title  came  in  question,  and  that  the  plaintiff  recov- 
ering any  damages  was  entitled  to  costs. (2)  It  is  not  necessary  that 
the  title  claimed  should  be  derived  from  a  deed  or  grant,  but  where  it 
is  claimed  by  adverse  possession  or  prescription,  it  involves  the  ques- 
tion of  title.  (3) 

It  is  required  also,  that  the  claim  of  title,,  whether  it  arises  upon  the 
pleadings  or  on  the  trial,  should  be  necessary,  otherwise  the  plaintiff 
will  not  be  entitled  to  recover  costs.  Thus,  in  an  action  for  a  trespass 
upon  enclosed  and  cultivated  lands,  possession  being  sufficient  to  main- 
tain the  action,  title  thereto  need  not  be  shown.  So,  where  the  lands 
were  unenclosed  and  unimproved  for  any  purpose,  except  that  on  it 
there  were  two  buildings  used  as  a  blacksmith's  shop  and  store  house  ; 
in  an  action  for  trespass  for  taking  and  carrying  away  stones  there- 
from, it  was  held,  that  title  did  not  come  in  question,  although  the 
plaintiff  offered  to  show  title,  and  which  was  not  done  because  ad- 
mitted by  the  defendant.  (4) 

In  order  to  recover  costs  in  these  cases,  whether  the  claim  of  title 
arises  upon  the  pleadings  or  comes  in  question  on  the  trial  of  the  ac- 


(1)  1  Cow.  568.  (3)  3  Cow.  382. 

(2)  8  Cow.  115.  (4)  7  "Wend.  495. 
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tion,  a  certificate  to  that  effect  must  be  granted  by  the  justice  or  re- 
ferees, who  tried  the  cause.  Upon  the  production  of  such  certificate 
to  the  clerk,  he  will  allow  the  plaintiff  costs  in  the  entry  of  judgment. 
But  without  such  certificate,  the  clerk  is  not  authorized  to  allow  to 
the  plaintiff  any  costs,  unless  he  recover  fifty  dollars  or  more.  It  seems 
that  such  certificate  when  granted  is  not  reviewable,  and  is  therefore 
final.  It  is  an  order,  and  not  included  among  the  orders  made  by  a 
single  judge,  from  which  an  appeal  may  be  taken  to  the  general  term.(l) 
Costs  are  also  allowed  of  course  to  the  plaintiff  upon  a  recovery. 

2.  In  an  action  to  recover  the  possession  of  personal  property. 

In  this  action,  however,  the  costs  are  restricted  to  the  amount  of  the 
recovery,  and  the  plaintiff  can  recover  no  more  costs  than  damages, 
unless  he  recovers  fifty  dollars  or  more,  or  unless  the  damages,  to- 
gether with  the  value  of  the  property,  amounts  to  fifty  dollars.  Such 
value  must  be  determined  by  the  jury,  court  or  referee,  by  whom  the 
action  is  tried. 

It  was  at  one  time  suppposed  and  so  decided  by  several  of  the 
judges,  that  the  Code  made  a  distinction  between  costs  and  disbursements, 
and  that  therefore  in  any  case  where  the  plaintiff'  recovered  any  costs, 
he  was  also  entitled  to  recover  his  necessary  disbursements.(2) '  But 
it  is  now  well  settled  by  the  well  considered  opinions  and  decisions  of 
several  of  the  judges,  that  no  such  distinction  exists,  and  that  unless 
the  plaintiff  recovers/wS  costs,  he  cannot  recover  his  disbursements. (3) 

So,  costs  are  allowed  of  course  to  a  plaintiff  upon  a  recovery. 

3.  In  actions,  in  which  the  people  of  this  state  are  a  party,  except- 
ing for  penalties  not  exceeding  one  hundred  dollars. 

In  actions,  originally  commenced  in  a  court  of  a  justice  of  the  peace, 
where  a  defence  of  title  was  made,  or  where  title  came  in  question  on 
the  trial. 

In  actions  upon  accounts,  where  the  sum  total  of  the  accounts  of 
both  parties  exceed  four  hundred  dollars. 

In  actions  for  an  assault,  battery,  false  imprisonment,  libel,  slander, 
malicious  prosecution,  criminal  conversation  and  seduction  ;  and 

In  actions  against  executors  and  administrators,  as  such. 

The  foregoing  actions  cannot  be  tried  by  a  justice  of  the  peace,  and 
hence  the  plaintiff  upon  a  recovery,  is  allowed  costs  of  course  ;  and  he 
will  be  entitled  to  his  full  costs  and  disbursements,  in  all  such  cases, 
except,  that  in  actions  for  assault,  battery,  false  imprisonment,  libel, 


(1)  Code,  sec.  349. 

(2)  Newton  v.  Sweets'  Ex'rs.,  2  Code  Rep.  61 ;  Monell's  Pp.,  1st  ed.,  206. 

(3)  Swift  v.  Dewitt,  1  Code  Rep.  25  ;  Belding  v.  Conklin,  2  lb.  112 ;  Wleeler  v.  West- 
gate,  lb.  269  ;  Stoae  v.  Duffy,  1  lb.  129  ;  Keating  y.  Anthony,  lb.  233. 
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slander,  malicious  prosecution,  criminal  conyersation  or  seduction,  if 
the  plaintiff  recovers  less  than  fifty  dollars  damages,  he  can  recover 
no  more  costs  than  damages. 

■In  all  actions  for  the  recovery  of  money,  where  the  plaintiff  recov- 
ers iifty  dollars  or  more,  he  is  entitled  to  full  costs,  and  his  disburse- 
ments. 

Where  several  actions  are  brought  on  one  bond,  recognizance,  pro- 
missory note,  bill  of  exchange,  or  other  instrument  in  writing,  or  in 
any  other  case,  for  the  same  cause  of  action,  against  several  parties 
who  might  have  been  joined  as  defendants  in  the  same  action,  no  costs, 
other  than  disbursements,  will  be  allowed  to  the  plaintiff  in  more 
than  one  of  such  actions. (1)  Thus,  in  an  action  upon  a  promissory  note, 
a  joint  suit  against  the  makers  and  endorsers  is  authorized. (2)  If,  in 
such  a  case,  several  suits  are  brought,  the  plaintiff  can  recover  costs  in 
only  one  of  such  suits,  and  his  disbursements  in  the  others.  The 
plaintiff  may  elect  in  which  of  such  suits  he  will  take  the  costs  and 
in  which  he  will  take  the  disbursements. 

If,  at  the  time  of  commencing  a  suit  against  the  parties  to  a  bill, 
note,  or  other  instrument,  some  of  such  parties  are  out  of  the  state,  or 
are  secreted  within  the  state,  separate  suits  may  afterwards  be  institu- 
ted against  such  parties,  and  the  plaintiff  will  be  entitled  to  recover 
his  costs  and  disbursements  therein. 

Defendant's  costs.]  In  all  actions  and  proceedings  in  which  the  plain- 
tiff would  be  entitled  to  costs  upon  a  judgment  rendered  in  his  favor, 
if,  after  the  appearance  of  the  defendant,  such  plaintiff  be  nonsuited, 
discontinue  his  suit,  be  non-prossed,  or  judgment  pass  against  him  on 
verdict,  demurrer  or  otherwise,  or  in  case  a  plaintiff  recovers  judg- 
ment, but  not  a  suf&cient  sum  to  entitle  him  to  any  costs,  the  defend- 
ant shall  have  judgment  to  recover  against  such  plaintiff  the  full  costs 
of  the  court  in  which  the  action  shall  be,  which  shall  have  the  like  ef- 
fect as  all  other  judgments.  The  provision  in  the  Code  is  as  follows  : 
"Costs  shall  be  allowed  of  course  to  the  defendant,  in  the  actionsmen- 
tioned  in  the  last  section,(3)  unless  the  plaintiff  be  entitled  to 
costs. "(4).  But  this  provision  does  not  extend  to  give  a  defendant 
costs  against  executors  or  administrators,  necessarily  prosecuting  in 
the  right  of  iheir  testator  or  intestate,  unless  upon  special  application, 
the  court  shall  award  costs  against  them,  for  wantonly  bringing  any 
suit,  or  for  unnecessarily  suffering  a  nonsuit  or  non  pros,  or  for  bad 
faith  in  bringing  or  conducting  the  cause.  (5) 


(1)  Code,  sec.  304  (3)  Sec.  30i.  <5)  Code,  sec.  317. 

(2)  Code,  sec  120.  .(4)  Code^  sec.  305. 
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This  provision  existed  substantially  in  the  same  form  under  the  for- 
Iner  statutes.  Under  that  branch  of  it  -which  relates  to  suits  by  ex- 
ecutors and  administrators,  it  is  well  settled  that  where  they  declare 
in  their  own  tight,  they  are  liable  to  pay  costs  ;  and  this  principle  has 
ever  been  applied  to  an  action  of  trover  by  executors  for  a  conversion 
after  the  testator's  death  inasmuch  as  they  may  in  such  case  declare  in 
their  own  right.(l)  But  in  a  suit  by  an  executor,  where  the  declara- 
tion contained  a  count  on  a  promissory^note,  given  by  the  testator, 
and  also  the  common  money  counts  stating  the  indebtedness  to  the 
plaintiff  in  his  own  right,  and  a  general  verdict  was  found  for  the  de- 
fendant, who  entered  judgment  for  costs  without  previously  applying 
for. leave  to  do  so,  the  judgment  was  set  aside  as  irregular,  and  the 
court  refused  to  listen  to  affidavits  on  this  motion  showing  that  the 
suit  was  prosecuted  in  bad  faith  by  the  executor,  although  a  strong 
case  was  presented,  the  party  not  having  had  an  opportunity  to  an- 
swer. Leave,  however,  was  given  to  the  defendant  to  apply  for  lib- 
erty to  enter  judgment  for  costs  on  that  ground,  although  a  year  had 
elapsed  since  the  verdict. (2)  And  in  this  case,  Sutherland,  J.,  observes, 
that  in  all  these  cases  a  special  application  to  enter  judgment  for  the 
costs  must  be  made  to  the  court.(l) 

But  I  shall  refer  to  the  subject  of  costs  in  suits  prosecuted  or  de- 
fended by  executors  or  administrators  when  I  come  to  speak  of  costs 
in  particular  cases. 

Costs  in  the  discretion  of  the  court. 

In  all  actions,  other  than  those  which  have  been  mentioned,  the 
costs  are  entirely  in  the  discretion  of  the  court,  who  may  grant  or  re- 
fuse them,  as  shall  be  just  and  equitable  between  the  parties.  So, 
where  there  are  several  defendants,  not,  united  in  interest,  who  make 
separate  defences,  by  separate  answers,  and  the  plaintiff  fails  to  re- 
cover judgment  against  all,  it  is  discretionary  with  the  court,  to 
award  costs  or  not,  to  such  defendants  as  have  judgment  in  their  fa- 
vor or  to  any  of  them.  (4) 

There  are  cases,  however,  in  which  both  plaintiff  and  defendants  in 
the  same  actio'n  will  be  entitled  to  costs.  Thus,  in  actions  for  the 
partition  of  lands ;  or,  actions  in  relation  to  a  trust  estate,  where 
the  plaintiff  fails,  and  the  like.  In  these  cases,  both  parties  are  en- 
titled to  costs,  to  be  paid  out  of  the  property  or  estate. 

In  the  following  cases  also,  the  awarding  of  costs  is  discretionary 


(1)  5  Cowen,  267.  (3)  Ibid.    Et  vide  4  Cowen,  87, 

(2)  5  Wendell,  91.  (4)  Code,  sec.  306. 
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•with  the  court,  viz  :  Where  upon  an  appeal  a  new  trial  shall  be  ordet' 
ed,  and  whei^e  a  judgment  shall  be  affirmed  in  part  and  reversed  in 
part.(l) 

The  words  "  other  actions"  in  the  section  we  have  Under  considera- 
tion, it  has  been  said  refer  only  to  what  was  heretofore  denominat- 
ed eg'M%cases.(2)  This  would  not  seem  to  be  the  correct  view  of  the 
section,  inasmuch  as  all  actions  which  heretofore  would  have  been  de- 
nominated "  legal"  are  claimed  to  be  provided  for  in  previous  sec- 
tions, leaving  the  court  to  exercise  its  discretion  over  cases  of  an 
equitable  character  merely.  Every  case,  therefore,  in  which  the  costs 
are  discretionary  must  depend  upon  its  own  merits,  and  as  there  can 
be  no  appeal  from  the  decision  of  the  judge  who  exercises  this  dis- 
cretion adversely  to  either  party,  few  cases  are  found  reported  which 
can  guide  the  practitioner. 

It  is  a  question  of  grave  difficulty  whether  one  of  several  defendants 

who  succeeds  in  the  action  is  entitled  to  costs.  Where  several  de- 
fendants are  sued  for  a  tort,  and  where  there  may  be  a  separate  judg- 
ment, there  is  no  doubt  that  if  one  of  the  defendants  is  acquitted,  he  is, 
under  section  306,  entitled  to  costs,  though  judgment  pass  against  the 
other  defendants.  But  in  actions  against  several  defendants  upon 
contract  it  is  by  no  means  clear. 

It  is  said  that  section  305  gives  costs  of  course  to  any  defendant  who 
succeeds  in  an  action  of  a  legal  nature,  and  I  shall  refer  to  one  or  two 
decisions  presently.  The  reason  assigned  is,  that  the  Legislature  in- 
tended to  apply  section  306  to  cases  of  an  equitable  nature  exclusively 
when  the  Legislature  has  abolished  all  distinction  between  law  and 
equity  ;  therefore  the  force  of  such  reasoning  fails. 

The  304th  section  gives  the  cases  in  which  a  plaintiff  is  entitled  to 
costs,  and  the  succeeding  section  says,  "  Costs  shall  be  allowed  of 
course  to  the  defendant,  in  actions  mentioned  in  the  last  section,  unless 
the  plaintiff  is  entitled  to  costs  therein,"  and  doubtless  where  there  is 
one  defendant  and  he  succeeds  he  is  entitled  to  costs. 

The  first  part  of  section  306,  says,  "  In  other  actions  costs  may  be 
allowed  or  not  in  the  discretion  of  the  court."  Now,  if  it  was  de- 
signed that  the  words  "  other  actions"  should  embrace  actions  of  an 
equitable  nature  'solely,  it  was  quite  unnecessary  to  amend  this  section, 
as  section  304  embraces  none  other  than  actions  of  a  legal  nature,  and 
hence  section  306  could  embrace  none  other  than  actions  of  an  equita- 
ble nature.  But  the  Legislature  in  1849  did  amend  or  more  properly 
speaking  add  to  this  section  a  further  provision  which  was  further 


(1)  Code,  sec.  306. 

(2)  Hinds  v.  Myers  and  others,  4  How.  Pr.  Eep.  356, 


COSTS  GENERALLY,  IN  VARIOUS  ACTIONS,  &c.  47 

amended  in  1851.  This  addition  is  as  follows  :  "  In  all  actions  where 
there  are  several  defendants,  not  united  in  interest,  and  making  sepa- 
rate defences  by  separate  answers,  and  the  plaintiff  fails  to  recover 
against  all,  the  court  may  award  costs  to  such  of  the  defeiidants  as 
may  have  judgment  in  their  favor,  or  any  of  them." 

"  In  all  actions"  may  mean  something  more  than  actions  of  an  equita- 
ble nature.  Legal  actions  are  provided  for  by  section  304,  and  "  other 
actions"  by  the  first  part  of  section  306  ;  the  subsequent  part  of  the 
same  section  applies  to  "  all  actions"  whether  such  as  were  heretofore 
denominated  legal  or  equitable. 

Without  pursuing  the  enquiry  further  let  us  see  what  the  court 
say  :— 

In  Comstock  v.  Bayard,(l)  the  court  say  that  section  306  applies  to 
other  actions  than  those  specified  in  the  two  previous  sections,  and 
that  one  defendant  succeeding  was  entitled  to  costs  under  section  305, 
No  reason  or  opinion  is  given  beyond  simply  deciding  the  point.  In 
Stone  V.  Dvffy  and  Brown{2)  which  was  an  action  for  assault  and  battery, 
the  same  view  is  taken,  the  court  referring  to  Comstock  v.  Bayard,  but 
giving  no  further  opinion.  There  is  no  reasoning  of  the  court  in 
either  of  these  cases,  that  satisfies  the  mind  of  the  correctness  of  the 
decisions,  however  great  may  be  our  respect  for  the  court  itself. 

Very  recently  in  the  court  of  appeals,(3)  this  question  has  been  un- 
der review.  The  action  was  for  trespass,  and  one  of  the  defendants 
had  a  verdict  and  judgment.    Johnson,  Judge,  says  : 

•'  The  question  in  this  case  is  whether  under  the  Code  of  1849,  where 
in  an  action  for  trespass  against  several,  who  answer  together  by  a 
single  attorney  the  plaintiffs  recover  against  some  of  the  defendants, 
and  the  others  are  acquitted,  the  defendants  acquitted  are  entitled  "  of 
course  "  to  costs  against  the  plaintiff.  "We  so  held  in  Decker  v.  Gardi- 
ner, decided  in  April,  1853.  It  is  true  that  in  that  suit  the  answers 
were  separate,  but  this  fact  is  not  made  material  in  the  section  on 
which  that  case  was  decided,  and  this  depends.  That  was  deliberately 
determined  and  we  see  no  ground  to  re-examine  it ;  the  judgment  must 
therefore  be  affirmed.     And  ^Uen,  Judge,  in  the  same  case,  says  :" 

"Section  304  of  the  Code  prescribes  in  what  class  of  actions  and 
which  are  those  heretofore  known  as  common  law  actions,  the  plain 
tiff  upon  a  recovery  shall  be  entitled  as  of  course  to  costs  against  the 
defendant.  Section  305  gives  costs  to  the  defendants  in  those  actions 
unless  the  plaintiff  be  entitled  to  costs  therein. 


(1)  2  Sandf.  S.  C.  Rep.  705. 

(2)  3  Sandf.  S.  C.  Rep.  761. 

(3)  Daniels  v.  Lyon,  in  Court  of  Appeals,  April,  1 854. 
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These  two  actions  dispose  of  the  right  of  the  parties  to  costs,  in  the 
actions  enumerated. 

The  provisions  of  section  306  are  not  applicable  to  the  class  of  ac- 
tions, embraced  within  sections  304  and  305,  but  apply  exclusively  to 
actions  of  an  equitable  nature,  such  as  would  have  been  the  subject  of 
suits  in  equity,  when  the  distinctions  between  actions  at  law,  and  suits  ~ 
in  equity  was  recognized,  and  to  appeals  in  certain  cases.  In  the  ac- 
tions enumerated  in  sections  304-5,  the  design  was  to  give  the  indem- 
nity provided  by  the  act  to  the  plaintiff,  against'  all  the  defendants  as 
to  whom  he  should  succeed,  and  to  each  defendant  who  should  be  un- 
justly brought  into  court,  and  compelled  to  defend  himself  against  an 
unfounded  claim.  Section  305  gives  costs  to  the  defendant,  that  is,  to 
each  defendant,  unless  the  plaintiff  be  entitled  to  costs  therein  ;  that 
is,  in  that  particular  action  against  that  defendant. 

For  the  purpose  of  determining  the  right  of  parties  to  costs,  the  ac- 
tion being  one  of  the  class  enumerated  in  section  304,  must  be  consid- 
ered as  a  several  action  against  those  defendants  who  shall  be  acquit- 
ted, or  succeed  therein.  Although  the  Legislature  has  not  in  language 
adopted  the  provisions  of  the  Revised  Statutes  upon  the  subject,  I  see 
no  evidence  of  an  intent  to  change  the  rule. 

There  is  no  good  reason  why  the  defendant  in  a  case  like  this  should 
not  be  entitled  to  an  indemnity  for  the  false  claim  made  against  him  ; 
and  as  the  statute  regulating  costs,  will  upon  a  reasonable  interpreta- 
tion give  it  to  him,  I  think  we  ought  not  to  be  astute  to  discover  a 
different  reading  of  the  act.  The  question  vras  properly  disposed  of 
by  the  supreme  court. (1)" 

Thus,  it  will  be  seen  that  in  actions  for  torts,  a  defendant  acquitted 
is  entitled  to  costs.  But  I  do  not  understand  that  it  is  decided  that 
such  would  be  the  case  if  the  action  was  upon  contract. 

Take  the  case  of  suit  against  partners  for  goods  sold,  and  one  of  the 
defendants  pleads  "  infancy,"  or  a  discharge  under  the  bankrupt  or  in- 
solventlaws,  wouldhe,  upon  obtaining  a  judgment,  be  allowed  his  costs? 
Where  such  a  defence  has  been  set  up,  the  court  has  always  allowed  a 
discontinuance  as  to  him,  without  costs. (2) 

The  revised  statutes(3)  prescribes  the  cases  in  which  a  defendant  was 
entitled  to  costs,  and  the  I7th  section  is  very  similar  to  the  305th  sec- 
tion of  the  Code,  and  gave  costs  to  the  defendant  where  judgment 
passed  in  his  favor  ;  yet  section  20,  excluded  actions  founded  upon 
contract  unless  a  certificate  &c.  was  obtained. 

I  do  not  think  the  case  in  the  court  of  appeals  above  referred  to  de- 

(1)  Comstock  V.  Bayard,  2  Sandf.  705  ;  Stone  v.  Dufiy,  3  ib.  761. 

(2)  18  John,  Rep.  252-5  ;  Cowen  Rep.  422  ;  8  Ib.  121 ;  1  Wend.  Rep  .91  ;  4  Hill  Rep.  592. 

(3)  2  Rey.  Stat.  p.  616,  seca.  17,  18,  19,  20. 
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cides  that  in  actions  founded  upon  contract,  such  defendant  is  entitled 
to  costs  of  course,  and  tlie  question  therefore  remains  undecided. 
No  doubt  such  costs  are  within  the  discretion  of  the  court. 

CW*  in  -particular  cases. 

Costs  against  infant  plaintiff.'] — Where  costs  of  an  action  are  ad- 
judged against  an  infant  plaintiff,  his  guardian  by  whom  he  appeared  and 
prosecuted  the  action  is  liable  to  pay  them.  And  where  judgment  for 
such  costs  has  been  entered,  the  payment  thereof  may  be  enforced  by 
an  attachment  against  the  guardian.  (1) 

Costs  by  or  against  executors,  administrators  and  trustees.] — Ordinarily, 
executors  and  administrators,  who  necessarily  prosecute  or  defend  ac- 
tions in  regard  to  the  estate  they  represent,  are  not  personally  liable  to 
pay  costs  to  the  prevailing  adverse  party.  So,  trustees  of  an  express 
trust,  and  persons  expressly  authorized  by  statute,  are  in  like  manner, 
usually  exempt  from  the  payment  of  costs  personally.  But  in  all  such 
cases,  the  prevailing  party  is  allowed  his  costs,  and  they  are  chargeable 
upon,  and  may  be  collected  out  of  the  estate,  fund  or  party  represented. 
There  are  cases,  however,  where  the  court  may  direct  the  costs  to  be 
paid  personally  by  the  executor,  administrator,  trustee  or  other  person, 
as  where  they  have  been  guilty  of  mismanagement  or  bad  faith  in 
prosecuting  or  defending  the  action.(2) 

In  regard  to  executors  and  administrators,  it  is  provided  by  §  317 
of  the  Code,  that  costs  shall  not  be  allowed  against  them,  in  cases  where 
they  are  now  exempted  therefrom  by  §  41  of  title  3,  chap.  6,  part  2,  of 
Rev.  Stat.(3) 

The  revised  statutes  provide  that  in  suits  against  executors  or  ad- 
ministrators, no  costs  shall  be  recovered  against  them  ;  nor  shall  any 
costs  be  recovered  against  them  to  be  levied  of.  their  property  or  of 
the  property  of  the  deceased,  unless  i*  appear  that  the  demand  on 
which  the  action  was  founded  was  presented  within  six  months  from 
the  first  publication  of  the  notice  to  creditors,  and  was  unreasonably 
resisted  or  neglected,  or  that  the  defendant  refused  to  rfelfer  the  same, 
pursuant  to  a  previous  section  ;  in  which  cases  the  court  may  direct 
such  costs  to  be  levied  of  the  property  of  the  defendants,  or  of  the  de- 
ceased, as  shall  be  just,  having  reference  to  the  facts  that  appeared  on 
the'  trial.  Such  facts  are  to  be  certified  by  the  judge  before  whom  the 
trial  was  had. 

In  case  a  suit  shall  be  brought  against  an  executor  or  administrator, 
upon  a  claim  which  shall  not  have  been  presented  to  such  executor  or 


(I)  Code,  sec.  316.  (2)  Code,  sec.  317.  (3)  2  Rev.  Stat.  90. 
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administrator,  within  six  months  after  the  first  publication  of  the  no^ 
tice  directed  by  the  statute,  requiring  creditors  to  present  their 
claims,(l)  the  plaintiff  is  entitled  to  recover,  to  the  amount  of  the  as- 
sets in  the  hands  of  such  executor  or  administrator,  at  the  time  of  the 
commencement  of  the  suit,  after  payment  of  any  claims  of  an  inferior 
degree,  or  of  legacies,  or  after  making  distribution  among  the  next  of 
kin  ;  or  he  may  take  judgment  for  the  amount  of  his  claim,  or  any  part 
thereof,  to  be  levied  and  collected  of  assets,  -which  shall  thereafter 
come  into  the  hands  of  such  executor  or  administratoi\(2)  In  such 
suit,  however,  no  costs  shall  be  recovered  against  the  defendants  j  nor 
shall  any  costs  be  recovered  in  any  suit  at  law,  against  any  executors 
or  administrators,  to  be  levied  of  their  property,  or  of  the  property  of 
the  deceased,  unless  it  appear  that  the  demand -on  which  the  action 
was  founded,  was  presented  within  the  time  aforesaid,  that  its  payment 
was  unreasonably  resisted  or  neglected,  or  that  the  defendant  refused 
to  refer  the  same,  pursuant  to  the  provisions  relating  to  that  subject, 
in  which  cases,  the  court  may  direct  such  costs  to  be  levied  of  the 
property  of  the  defendants,  or  of  the  deceased,  as  shall  be  just,  having 
reference  to  the  facts  that  appeared  on  the  trial.  If  the  action  be 
brought  in  the  supreme  court,  such  facts  shall  be  certified  by  the  judge 
before  whom  the  trial  shall  have  been  had. (3) 

In  all  other  cases,  than  those  above  referred  to,  if  the  plaintiff  shall 
recover  costs,  the  judgement  shall  be,  that  they  be  collected  of  the  assets 
of  the  deceased.  (4) 

In  construing  the  provisions  above  recited,  rendering  executors  and 
administrators  personally  liable  for  costs,  the  court  have  held,  that  in 
order  to  subject  them  to  costs  theymust  have  been  guilty  of  a  violation 
of  duty  ;  and  accordingly,  where  the  demand  of  the  plaintiff  is  reduced^ 
or  a  set  off  allowed,  which  he  woiild  not  allow,  the  resistance  will  not 
be  deemed  unreasonable,  "  The  statutes,"  says  Savage,  Ch.  J.,  "  I  ap- 
prehend, cannot  be  construed  to  subject  executor  and  administrator 
to  costs,  unless  they  are  guilty  of  a  violation  of  duty.  If  a  creditor 
presents  a  claim,  known  to  be  a  fair  one,  and  there  is  property  enough 
to  pay  it,  not  liable  to  pay  debts  of  a  higher  class,  it  is  the  duty  of  the 
executor  or  administrator  to  pay  it,  and  a  refusal  to  pay,  under  such 
circumstances,  I  think  would  be  unreasonable ;  but  if  the  executor  or 
administrator  doubt  the  correctness  of  the  claim,  the  statute  provides 
that  not  only  the  vouchers  may  be  required,  but  also  the  affidavit  of  the 
claimant.  If  the  executor  or  administrator  should  still  remain  unsatis- 
fied, he  may  resist ;  and  if  upon  the  trial  it  shall  appear  that  he  had 
good  reason  for  such  resistance,  it  can  never  be  called  unreasonable, 

(1)  Vide  2  R.  S.  89,  90,  sec.  S4-39,  (3)  2  R.  S.  90,  sec.  41. 

(2)  2  R.  S.  89,  sec.  40.  (4)  2  R.  S.  618,  sec.  37. 
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If,  for  instance,  the  plaintiff  should  fail  to  substantiate  his  claim  to  the 
amount  demanded,  or  the  defendant  should  sucqeed  in  establishing  a 
demand  by  way  of  off-set  which  the  plaintiff  had  refused  to  allow,  such 
defendant  could  never  be  charged  with  unreasonable  resistance." (V)  So, 
also,  a  party  asking  for  costs  against  an  executor  or  administrator,  on 
the  ground  of  his  refusal  to  refer  a  claim,  must  bring  himself  strictly 
within  the  statute  ;  it  is  not  enough  to  show  that  the  executor  or  ad- 
-  ministrator  refused  to  arbitrate  ;  he  must  have  refused  to  refer. {1) 

In  no  case,  however,  can  costs  be  taxed  without  leave  of  the  court. 
For  this  purpose,  the  statute,  as  we  have  seen,  requires,  where  the 
cause  is  in  this  court,  that  the  facts  shall  be  certified  by  the  judge  be- 
fore whom  the  cause  shall  be  tried.(3)  This  certificate  must  state  the 
fact,  and  not  the  evidence  of  the  fact ;  and  if  the  evidence  do  not  war- 
rant the  certifiicate,  application*  must  be  made  to  the  court  to  set  it 
aside. (4)  Where  there  is  no  trial,  however,  as  in  cases  of  defaidt,  the 
facts  must  be  shown  on  a  special  application  to  the  court,  founded  on 
affidavit.(5)  Nor  will  the  court,  on  a  motion  to  set  aside  a  judgment 
for  costs  irregularly  entered,  hear  an  affidavit  of  unreasonable  delay, 
&c.,  it  being  incumbent  upon  the  party  claiming  costs  to  show  those 
facts,  and  obtain  an  order  for  costs,  before  he  enters  up  judgment. (6) 

Previous  to  the  adoption  of  these  provisions,  executors  and  admin- 
istrators were  liable  to  costs,  in  all  cases,  de  bonis  propriis,  where  they 
pleaded  a  false  plea  ;(7)  that  is,  where  they  set  up  new  matter  in 
avoidance  of  the  action,  and  failed  in  supporting  it,  or  subjected  a 
plaintiff  to  an  additional  expense,  to  what  otherwise  would  be  neces- 
sary to  show  his  right  of  recovery.(8)  The  revised  statutes,  however, 
have  provided,  that  no  executor  or  administrator  shall  be  made  per- 
sonally liable  for  any  debt,  damages  or  costs,  by  reason  of  his  having 
pleaded  any  false  plea.  (9) 

By  a  recent  amendment  of  the  code  it  is  pj'ovided(lO)  that  whenever 
any  claim  against  a  deceased  petson  shall  be  referred,  pursuant  to  the 
provisions  of  the  Revised  Statutes,  the  prevailing  party  shall  be  enti- 
tled to  recover  the  fees  of  referees  and  witnesses  and  other  necessary 
disbursement,  to  be  taxed  according  to  law. 

Costs  against  executors  and  administrators,  in  .suits  brought  by  them.] 
I  have  before  alluded  to(ll)  the  general  provision  applicable  to 
tlie  costs  of  defendants,  namely,  that  in  all  actions  and  proceedings  in 
which  the  plaintiff  would  be  entitled  to  costs,  upon  a  judgment  render- 

(1)  7  Wendel!,  522,  528.  (2)  12  Wendell,  278.  (3)  2  R.  S.  90,  sec.  41. 

(4)  12  "Wendell,  195.  (5)  5  Wendell,  74.  (6)  9  Wendell,  448. 

(7)  3  Burr.  1368 ;  1  W.Bl.  400,  (8)  1  Wendell,  30  (9)  2  R,  S.  448,  sec.  10. 

(10)  Code  sec.  317.  (11)  Ante  p.  44. 
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ed  in  his  favor,  if,  after  tlie  appearance  of  the  defendant,  such  plaintiff 
be  non-suited,  discontinue  his  suit,  be  nonprossed,  or  judgment  pass 
against  him  on  verdict,  demurrer  or  otherwise,  or  in  case  a  plaintiff  re- 
covers judgment,  but  not  a  sufficient  sum  'to  entitle  him  to  any  costs 
the  defendant  shall  have  judgment  to  recover  against  such  plaintiff,  the 
full  costs  of  the  court  in  which  the  action  shall  be,  which  shall  have 
the  like  effect  as  all  other  judgments.     This  provision  did  not,  however, 
formerly  extend  to  give  a  defendant  costs  against  executors  or  adminis- 
trators, necessarily  prosecuting  in  the  right  of  their  testator  or  intestate, 
unless  upon  special  application,  the  court  should  award  costs  against 
them,  for  wantonly  bringing  any  suit,  or  for  unnecessarily  suffering  a 
nonsuit  or  nonpros,  or  for  bad  faith  in  bringing  or  conducting  the 
cause.(l)  But  where  they  unnecessarily  sued  in  their  representative  char- 
acter, as  for  a  cause  of  action  accruing  subsequently  to  the  death  of 
their  testator  or  intestate,  they  were  personally  liable  to  costs.     Thus, 
where  the  plaintiffs  declared  in  trover,  in  several  counts,  in  some 
of  which  the  trover  and  conversion  were  laid  in  the  lifetime  of  the  in- 
testate, in  others,  after  his  death,  the  court  said  it  w'as  well  settled  that 
if  the  declaration  contain  but  one  count,  and  that  charges  the  trover 
and  conversion  in  the  intestate's  lifetime,  then  the  administrator  is  not 
liable  for  costs  ;  -if  they  were  laid  after  the  death,  then  costs  were 
chargeable  ;  and  as  the  judge  in  that  case  certified  that  the  evidence 
applied  to  the  count  charging  the  trover  and   conversion  after  the 
death  of  the  intestate,  the  plaintiffs  were  adjudged  to  be  liable.     The 
court  further  observed,  that  the  statute  exempting  executors  and  ad- 
ministrators, from  the  payment  of  costs,  when  prosecuting  in  right  of 
their  testator  or  intestate,  applied  only  to  cases  where  it  was  necessary 
for  them  to  prosecute  in  their  representative  character. (2)     So,  where 
the  plaintiffs  declared  in  th;.-ee  counts,  the  first  of  which  chai-ged  the 
trover  and  conversion  in  the  testator's  lifetime,  the  second  charged 
the  trover  in  the  testator's  lifetime,  and  the  conversion  after  his  death, 
the  third  charged  both  trover  and  conversion  after  the  testator's  death, 
and  on  the  trial,  the  plaintiffs  proved  that  the  property  was  found  in 
the  defendant's  possession  after  the  testator's  death,  and  on  demand, 
the  defendant  refused  to  deliver  it  up,  the  plaintiffs  failing  were  held 
liable  for  costs,  the  court  holding,  that  in  trover,  where  the  conversion, 
which  is  the  gist  of  the  action,  was  after  the  death  of  the  testator,  the 
plaintiffs  must  pay  costs  on  failure.   .  No  cause  of  action  existed,  in  the 
testator's  lifetime  ;  the  plaintiffs  might  have  sued  in  their  own  names,  ■ 
and  not  as  executors,  and  therefqre  they  were  liable.     At  the  death  of 
the  testator  the  personal  property  vests  in  the  executors  ;  they  should 
therefore  sue  in  their  own  right,  and  never  in  -their  representative 

(1)  2  R.  S.  61.5,  sec  17.  (2)  11  Johns.  403. 
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character,  only  where  the  deceased  had  a  complete  right  of  action  in 
his  lifetime.  (1) 

So,  where,  in  replevin  by  an  administrator,  the  declaration  stated 
tliat  the  property  in  question  was  delivered  to  the  defendant  by  the  in- 
testate, to  be  returned  upon  request,  but  no  r'equest  was  alleged  in  the 
lifetime  of  the  intestate,  the  court  held  that  the  cause  of  action  arose 
after  the  death  of  the  intestate,  and  that  the  administrator  need  not 
have  sued  in  his  repi-esentative  character,  and  was  of  course,  person- 
ally liable  for  cost's.  (2)  But  where  the  cause  of  action  is  complete  in 
the  lifetime  of  the  testator  or  intestate,  the  provision  of  the  statute 
applies  ;(3)  and  in  determining,  the  question  of  costs,  the  same  test  is 
to  be  applied  in  arriving  at  the  motive  of  the  party,  for  the, purpose 
of  determining  whether  the  suit  was  wantonly  prosecuted  or  the  like, 
as  in  the  case  of  costs  in  suits  against  executors  and  administrators, 
which  I  have  already  discussed. 

In  regard  to  the  provision  requiring  a  special  application,  it  has 
been  held,  that  it  is  necessary  only  where  the  executor  or  admin- 
istrator necessarily  prosecutes  in  his  representative  capacity  ;  and 
accordingly  in  that  case,  to  which  we  have  above  alluded,  where,  in 
replevin,  by  an  administrator,  the  declaration  did  not  contain  a  cause 
of  action,  accruing  during  the  lifetime  of  the  intestate,  the  court  held 
that  upon  the  record  itself,  the  administrator  being  personally  liable 
for  costs,  no  application  for  that  purpose  was  necessary.  "  All  the  cases 
on  this  point,"  says  Savage,  Ch.  J.,  "  have  arisen  on  special  motions  for 
costs  ;  but  I  do  not  find  it  adjudicated,  that  a  special  motion  shall  be 
made  where  the  plaintiff  is  personally  liable.  In  such  cases  he  is  strip- 
ped of  his  representative  character,  and  stands  as  an  individual  before 
the  court.  Had  the  defendant  in  this  case,  in  fact,  prosecuted  in  his 
own  name,  without  any  addition  or  description  of  character,  there 
could  hardly  be  a  pretence  for  saying  that  a  special  motion  was  neces- 
sary to  charge  him  with  costs.  He  is,  so  far  as  costs  are  concerned, 
not  prosecuting  as  collector,  but  in  his  own  right  for  his  own  prop- 
erty."(4) 

It  will  be  seen  that  by  the  section  of  the  Code  exempting  executors 
and  administrators  from  liability  from  costs,  in  certain  cases,  it  is  said 
that  the  section  "  shall  not  be  construed  to  allow  costs  against  execu- 
tors or  administrators,  where  they  are  now  exempted  therefrom  by 
section  forty  one,  of  title  three,  chapter  six,  of  the  second  part  of  the 
revised  statutes."    By  referring  to  the  section  of  the  revised  statute 


(1)  5  Cowen,  267.  (3)  4  Cowen,  S7. 

(2)  9  Wendell,  486.  (4)  9  Wendell,  491. 
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indicated(l)  it  will  be  seen  to  relate  exclusively  to  actions  brought 
against  executors  or  administrators,  in  -wliicli  it  is  provided  that  in 
"such  suits"  no  cost  shall  be  recovered  against  them.  No  other  part 
of  the  revised  statutes  are  left  applicable  to  executors  and  administra- 
tors, and  therefore  that  section(2)  which  declared  that  the  section 
which  gave  to  the  defendant  costs  in  all  cases  where  the  plaintiff  failed 
to  recover  them,  should  not  extend  to  give  a  defendant  costs  against 
executors  and  administrators,  necessarily  prosecuting  in  the  right  of 
their  testator  or  intestate,  unless  upon  special  application,  the  court 
should  award  costs  against  them,  for  wantonly  bringing  the  suit,  or  for 
unnecessarily  suffering  a  non-suit  or  nonpros,  or  for  bad  faith  in  bring- 
ing or  conducting  the  cause,  is  repealed. 

It  is  to  be  observed,  therefore,  that  the  right  of  executors  and  ad- 
ministrators to  be  exempted  from  costs,  are  confined  to  actions  in  which 
they  are  prosecuted,  and  their  liability  depends  upon  the  41st  section 
of  the  revised  statutes  above  referred  to.  Where  they  prosecute  and 
are  defeated,  the  defendant  il  entitled  to  costs.  Such  costs,  however, 
are  chargeable  only  upon  or  collectable  out  of  the  estate  of  the  testator 
or  intestate,  unless  the  court  shall  direct  the  same  to  be  paid  by  the 
executor  or  administrator  personally,  for  mismanagement  or  bad  faith 
in  bringing  or  conducting  such  action. 

In  addition  to  the  cases  I  have  already  referred  to,  with  respect  to 
the  liability  of  executors  and  administrators,  I  will  refer  to  a  few  more 
recent  ones. 

In  a  late  case  in  the  New  York  superior  court, (3)  which  was  a  suit, 
brought  by  an  executor,  and  in  which  the  defendant  obtained  a  verdict 
it  was  held  that  the  defendant  was  entitled  to  costs,  as,  of  course  to  be 
collected  out  of  the  testator's  estate,  and  that  a  motion  for  such  costs 
was  unnecessary.  In  this  case,  the  plaintiff's  counsel  admitted  that 
there  was  no  exemption,  imless  it  could  be  found  in  section  317  of  the 
Code  ;  but  he  attempted  to  confine  that  section  to  cases  in  which  both 
plaintiff  and  defendant  are  in  a  representative  character.  But  the 
court  rejected  this  construction,  and  held  that  it  applied  to  suits  either 
by  or  against  an  executor,  without  regard  to  the  character  of  the  ad- 
verse party. 

A  creditor  suing  an  executor  is  not  entitled  to  costs,  on  the  ground 
that  the  latter  did  not  advertise  for  the  presentment  of  claims.  (4) 


(1)  2  R.  S.  90,  see.  41. 

(2)  2  R.  S.  615,  sees.  16,  17. 

(3)  Curtis  V.  Button,  4  Sand.  S.  C.  R.  719. 

(4)  Snyder  v.  Young,  4  How.  Pr.  Rep.  217  ;  Van  Vleek  v.  Burroughs,  6  Barb.  S.  C.  Rep. 
341. 
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Nor  is  a  plaintiff  entitled  to  costs,  unless  there  has  been  a  refusal  to 
refer,  the  claim  being  disputed,  or  an  unreasonable  resistance  or  neglect 
of  payment,  the  demand  having  been  presented. (1)  Although  the 
plaintiff  cannot,  in  such  case,  recover  costs  against  an  executor  or  ad- 
ministrator, nevertheless,  he  is  now  allowed  his  disbursements ;  it  being 
provided,  that,  "  whenever  any  claim  against  a  deceased  person  shall 
be  referred,  pursuant  to  the  provisions  of  the  revised  statutes,  the  pre- 
vailing party  shall  be  entitled  to  recover  the  fees  of  referees  and  wit- 
nesses and  other  necessary  disbursements,  to  be  taxed  according  to 
iaw."(2) 

'  The  cases  in  which  executors  and  administrators  are  to  "be  held  liable 
for  costs,  when  prosecuted  as  such,  are  confined  to  two,  viz  :  1.  When 
the  claim  has  been  presented,  and  payment  has  been  unreasonably  re- 
sisted or  neglected ;  2.  When  there  has  been  a  refusal  to  refer,  the  claim 
being  disputed.(3) 

Where,  therefore,  a  creditor  presented  a  claim  and  the  executors  re- 
fused to  pay  it,  although  they  had  ample  funds  for  that  purpose,  and 
denied  the  justice  of  the  whole  claim,  without  offering  to  refer  it,  and 
refused  to  accept  a  fair  offer  of  settlement,  it  was  held  that  the  claim 
was  unreasonably  resisted.  And  again,  a  refusal  by  executors  to  refer 
a  claim,  may  be  either  by  the  rejection  of  an  offer  to  refer,  made  by 
the  creditor  or  hj  some  equivalent  act  on  their  part.  An  unqualified 
rejection  of  the  claim,  unaccompanied  with  an  offer  to  refer,  is  equiva- 
lent to  a  refusal  to  refer. 

Yet  in  order  to  claim  costs  in  such  a  case,  the  creditor  should  ask 
the  executor  to  refer  the  claim,  after  it  has  been  rejected. 

It  is  to  be  observed  that  in  all  these  cases  of  suits  brought  against 
executors  or  administrators,  the  plaintiff  is  not,  as  in  suits  against  na- 
tural persons,  entitled  to  costs  as  of  course,  but  costs  can  only  be 
obtained  by  a  special  application  to  the  court,  founded  upon .  one  or 
other  of  the  obligations  entitling  to  costs.(4)  I  have  before  stated 
that  in  suits  brought  by  executors  or  administrators,  the  defendant,  if 
successful  in  the  suit,  is  entitled  to  costs  as  of  course,  and  may  enter 
up  judgment  therefor,  without  making  an  application  to  the  court.  (5) 
In  like  manner,  in  actions  prosecuted  or  defended  by  a  trustee  of  an 
express  tncst,{<o)  or  a  person  expressly  authorized  by  statute,(7)  the 


(1)  Ibid. 

(2)  Code,  sec.  317. 

(3)  Fort  and  Wife  v.  Gooding  and  others,  Bxrs,  9  Barb.  S.  C.  Rep.  38a 

(4)  Campbell  v.  Curtis,  6  Hill  Rep.  386, 

(5)  Ante,  p.  61. 

(6)  See  Vol  1,  p.  323. 

(7)  Ibid,  p.  324. 
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adverse  party,  if  successful  in  the  suit,  is  entitled,  of  ccniKse,  to  his  costs, 
and  is  not  required  to  apply  to  the  court.  Persons  thus  prosecuting 
or  defending  suits  in  their  representative  character,  are  not  ordinarily 
personally  liable  to  pay  costs,  but  costs  are  chargeable  only  upon  or 
collectable  out  of  the  estate,  fund  or  party  represented.  But  where 
such  person  is  chargeable  with  mismanagement  or  bad  faith  in  conduct- 
ing or  defending  the  action,  the  court  may  require  him  personally  to 
pay  the  costs,  in  which  case  a  special  application  to  the  court  is  neces- 
sary, founded  upon  the  allegation  of  mismanagement  or  bad  faith. 

There  is  one  other  provision  of  the  Code,  which  did  not  exist  in  any 
of  the  former  statutes. 

It  is  provided,  that  whenever  any  claim  against  a  deceased  person 
shall  be  referred,  pursuant  to  the  provisious  of  the  Eevised  Statutes, 
the  prevailing  party  shall  be  entitled  to  recover  the  fees  of  referees  and 
witnesses  and  other  necessary  disbursements,  to  be  taxed  according  to 
law.  This  provision,  it  will  be  seen,  is  confined  to  cases  of  reference 
under  the  statute,  and  has  no  application  to  suits  brought  against  ex- 
ecutors or  administrators^ 

And  as  respects  the  liability  of  trustees  and  persons  authorized  to 
sue,  by  a  particular  statute,  to  pay  costs,  it  has  been  held  that  they  are 
not  always  exempted  from  personal  liability,  though  they  may  not  be 
guilty  of  mismanagement  or  bad  faith.  Thus,  where  the  estate  or  fund 
represented  are  not  brought  before  the  court  by  the  pleadings,  judg- 
ment for  costs  will  be  given  against  a  trustee  personally,  should  the 
defendant  recover,  because 'judgment  can  only  be  given  agaiast  the 
parties  actually  before  the  court. 

Costs  in  suits  by  the  people.]  In  all  civil  suits  and  proceedings,  by  or 
in  the  name  of  the  people  of  this  state,  instituted  by  any  of&cer  duly 
authorized  for  that  purpose,  and  not  brought  on  the  relation  of  any 
citizen,  the  people  shall  be  liable  for  costs,  in  the  same  cases,  and  to 
the  same  extent,  as  if  such  suit  or  proceeding  was  instituted  by  an  in- 
dividual ;(1)  and  whenever  costs  shall  be  adjudged  against  the  people 
of  this  state,  in  any  civil  suit  or  proceeding,  instituted  by  any  officer 
duly  authorized  for  that  purpose,  iit  shall  be  the  duty  of  the  comptrol- 
ler to  draw,  on  the  treasurer  for  the  amount  thereof,  upon  the  produc- 
tion of  an  authenticated  copy  of  the  record  of  judgment,  or  of  the  order, 
adjudging  such  costs,  with  a  taxed  bill  thereof,  and  upon  a  certificate 
of  the  attorney  general,  that  such  suit  or  proceeding  was  duly  insti- 
tuted, as  by  law  required. (2) 

If  the  suit  was  in  the  name  of  the  people  upon  the  relation  of  any 

Cl)  Code,  sec.  319.  (2)  2  R.  S.  553,  sec.  14. 
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citizen,  or  if  a  private  person  be  joined  with  the  people  as  plaintifP,  he 
shall  be  liable  in  the  first  instance  for  the  defendant's  costs,  which  shall 
not  be  recovered  of  the  people,  till  after  execution  issued  therefor 
against  such  private^party,  and  returned  unsatisfied.(l) 

But  by  a  recent  act,  passed  April  24,  1832,  it  was  also  enacted,  that 
in  all  suits  which  might  be  commenced,  after  the  same  should  take 
effect,  in  the  name  of^the  people  of  this  state,  where  the  debt,  damages 
or  sum  of  money  in  controversey,  if  recovered,  would  not  belong  to 
the  treasury  of  this  state,  the  costs  of  prosecuting  such  suit,  or  defend- 
ing, where  the  defendant  succeeded  in  his  defence,  should  not  be  a 
charge  against  the  state  treasury  ;  but  such  costs,  if  the  suit  should  be 
brought  for  a  debt,  damages  or  sum  of  money,  or  where  the  matter  in 
controversy,  if  recovered,  would  belong  to  any  particular  county,  city, 
town  or  village,  should  be  a  charge  against  such  county,  city,  town  or 
village;  (2)  This  provision  was  rendered  necessary,  in  consequence  of 
the  generality  of  the  Revised  Statutes,  by  which,  in  one  instance,  the 
state  was  obliged  to  pay  the  amount  of  a  judgment  for  costs,  in  favor 
of  one  Keyes  and  Phenes  in  the  C.  P.  of  Otsego,  against  the  people,  in 
a  suit  brought  against  Keyes  as  principal  and  Phenes  as  security,  by 
the  supervisor  of  Cherry  Valley,  in  the  name  of  the  people,  on  a  bond 
given  by  Keyes  ^s  a  tavern  keeper,  under  the  provision  of  the  Eevised 
Statutes.(3) 

A  similar  provision  is  now  incorporated  in  the  Code,  which  provides, 
that  in  an  action  prosecuted  in  the  name  of  the  people  of  this  State,  for 
the  recovery  of  money  or  property,  or  to  establish  a  right  or  claim,  for 
the  benefit  of  any  county,  city,  town,  village,  corporation  or  person, 
costs  awarded  against  the  plaintiff  shall  be  a  charge  against  the  party 
for  whose  benefit  the  action  was  prosecuted,  and  not  against  the  peo- 
ple.(4) 

Costs  against  assignees.] — -If  a  plaintiff,  after  having  commenced  a 
suit,  assign  to  a  third  person,  not  a  party  to  the  action,  the  subject 
matter  of  the  suit,  such  assignee  will  be  liable  in  the  same  manner,  as 
if  he  was  a  party.  And  so,  when  a  person  not  a  party  to  the  suit,  be- 
comes the  owner  of  the  cause  of  action,  otherwise  than  by  assignment, 
such  person  will  be  liable  for  the  costs  of  the  suit.(5) 

Costs  on  review  in  special  proceedings.] — Where  the  decision  of  a  court 


(1)  2  R.  S.  553,  sec.  H. 

(2)  Laws  of  1832,  ch.  246,  see.  3,  p.  437. 
(8)   Vide  Laws  of  1832,  p.  436. 

(4)  Code,  sec.  320. 

(5)  Code,  sec.  321. 
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of  inferior  jurisdiction  in  a  special  proceeding,  (as  it  may  be  in  cases 
provided  by  law,  as  in  cases  of  summary  proceedings  to  recover  the 
possession  of  lands  when  a  common  law  certiorari  lies  to  review  the 
proceedings,  and  in  similar  cases,)  it  is  brought  into  the  supreme  court 
for  review.  Such  proceeding  for  the  purposes  of  costs  is  deemed  an 
action  at  issue,  on  a  question  of  law,  from  the  time  the  same  is  brought, 
into  the  supreme  court,  and  the  costs  thereon  are  awarded  and  col- 
lected in  such  manner  as  the  court  may  direct,  according' to  the  nature 
of  the  case.  The  rate  of  costs  that  would  be  recoverable  in  such  cases, 
are  the  same  as  in  issues  of  law,  as  demurrers,  in  the  supreme^  court, 
and  not  the  costs  on  appeal  to  the  supreme  court.  (1)- 

Costs  in  suits  by  and  against  county  and  county  officers.^  In  all  suits 
and  proceedings,  prosecuted  by  or  against  counties,  or  by  or  against 
county  officers,  in  their  name  of  office,  costs  shall  be  recoverable  in  the 
like  cases  as  between  individuals.  Judgments  recovered  against  coun- 
ties or  against  county  officers,  in  actions  prosecuted  by  or  against  them 
in  their  name  of  office,  shall  be  county  charges,  and  when  levied  and 
collected,  shall  be  paid  to  the  person  to  whom  the  same  shall  have  been 
adjudged,(2) 

Costs  in  suits  hy  and  against  towns  and  town  officers.]  In  all  suits  or 
proceedings  prosecuted  by  or  against  towns,  or  by  or  against  town 
officers,  in  their  name  of  office,  costs  shall  be  recoverable,  as  in  the 
like  cases  between  individuals.  Judgments  recovered  against  a  town 
or  against  town  officers,  in  actions  prosecuted  by  or  against  them  in 
their  name  of  office,  shall  be  a  town  charge,  and  when  levied  and  col- 
lected, shall  be  paid  to  the  person  to  whom  the  same  shall  have  been 
adjudged.  (3) 

Costs  in  proceedings  against  persons  accountable  for  public  monies.]  It 
is  provided  by  statute,  that. whenever  the  comptroller  shall  deem  it  ex- 
pedient, he  shall  issue  a  notification  in  the  name  of  the  people  of  this 
state,  to  any  person  who  shall  have  received  monies  belonging  to  the 
state,  for  which  he  shall  not  have  accounted.  In  case  of  the  death  of 
such  person,  the  notification  shall  be  directed  to  his  legal  representa- 
tives. (4)  Su(^  notification  shall  require,  that  within  a  limited  period, 
not  less  than  sixty,  nor  more  than  ninety  days  from  the  date  thereof, 
all  the  accounts  and  vouchers  for  the  expenditure  of  such  monies,  shall 

(1)  Code,  sec.  318. 

(2)  1  R.  S.  384,  sec.  6.  Code,  sec.  317. 

(3)  1 E.  S.  357,  sec.  8.  Code,  sec.  317. 
(i)  1  R.  S.  172,  sec.  19. 
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be  rendered  to  the  comptroller.(l)  Such  notification  shall  be  served 
by  the  sheriff  of  the  county  where  the  person  to  whom  the  same  shall 
be  directed,  shall  reside,  by  delivering  a  copy  thereof  to  him,  or  by 
leaving  such  copy  at  his  usual  place  of  abode,  at  least  forty  days  before 
.  the  time  limited  in  the  notification,  for  rendering  such  accounts  and 
vouchers.(2)  The  return  of  such  notification  to  the  comptroller's  office, 
with  the  certificate  of  the  sheriff  endorsed  thereon,  that  the  service  has 
been  made  by  delivering  a  copy  of  the  notification  to  such  person,  or 
by  leaving  such  copy  at  his  usual  place  of  abode,  shall  be  conclusive 
evidence  of  the  proceedings.(3)  In  case  the  party  shall  fail  to  render 
such  accounts  anil  vouchers,  within  the  time  limited  in  such  notifica- 
tion, the  comptroller  shall  state  an  account  against  him,  charging  inter- 
est at  the  rate  of  seven  per  cent  per  annum,  from  the  tinlie  the  notification 
was  served,  and  shall  deliver  a  copy  of  such  account  to  the  attorney 
general,  for  prosecution. (4)  Such  copy,  certified  by  the  comptroller, 
shall  be  sufficient  evidence  to  support  an  action  for  the  balance  therein 
stated,  subject  to  the  right  of  the  defendant,  to  plead,  and  give  in  evi- 
dence, all  such  matters  as  shall  be  legal  and  proper  for  his  defence,  or 
discharge.  (5) 

The  party  so  sued,  shall  be  subject  to  the  costs  and  charges  of  suit, 
whether  the  ultimate  decision  be  against  him,  or  in  his  favor,  unless 
sued  as  the  representative  of  the  original  party.  (6) 

Costs  on  mandamus.]  By  statute,  costs  are  recoverable  in  suits  upon 
mandamus. (1)  And  whenever  a  peremptory  mandamus  shall  be  granted 
upon  the  coming  in  of«a  return  to  a  previous  mandamus,  without  any  is- 
sue of  fact  or  of  law  being  joined  upon  such  return,  the  court  shall 
award  costs  to  the  relator,  in  the  same  manner  as  if  such  peremptory 
mandamus  had  been  awarded  upon  a  judgment  on  demurrer  to  such  re- 
turn, unless  it  shall  appear  on  such  return  that  there  was  some  reason- 
able excuse  for  not  having  done  the  act  required.(8)  This  provision  was 
.  intended  to  obviate  the  inconvenience,  and,  in  some  cases,  injustice  of 
the  former  practice,  under  which  costs  were  not  given  upon  the  mo- 
tion for  a  mandamus,  the  only  course  by  which  the  party  could  secure 
his  costs,  being  upon  a  demurrer  or  issue  in  fact.  (9) 

The  latter  provision  being  mandatory  in  its  character,  however,  and 
having  extended  only  to  cases  where  a  return  was  made,  it  was  provi- 
ded by  an  act  passed  in  1833,  that  in  suits  and  proceedings  upon  writs 
of  mandamus,  the  supreme  court  may,  in  its  discretion,  award  or  refuse 


(1)  R.  S.  173.  sec.  20. 

(2)  Ibid.  sec.  21. 

(3)  Ibid  sec.  22. 

(4)  Ibid.  sec.  23. 

(5)  Ibid.  sec. -24. 


(6)  1  E.  S.  173,  sec.  25. 

(7)  2  R.  S.  613,  sec.  3. 

(8)  2  R.  S.  619,  sec.  41. 

(9)  5  Cowen,  291 ;  3  Wendell,  304. 
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costs  to  any  party  therein. (1)  As  the  practice  now  stands,  therefore, 
costs  on  mandumus  to  the  one  party  or  the  other,  are  exclusively  a 
matter  of  discretion  with  the  court,  and  may  be  awarded  -upon  the 
granting  of  a  peremptory  mandamus,  although  no  return  have  been 
made  to  the  alternative  mandamus,  and  without  the  appearance  of  the 
party  to  be  affected  by  the  proceeding.  (2) 

It  is  also  provided,  that  upon  refusing  an  alternative,  or  a  peremp- 
tory mandamus,  the  court  may  award  costs,  to  be  paid  by  the  party  ap- 
plying for  such  mandamus. {^)  And  further,  that  where  a  suit  or  pro- 
ceeding shall  be  instituted  in  the  name  of  the  people  of  this  state,  on 
the  relation  of  any  citizen,  such  relator  shall  be'  lia]|le  for  costs  in  the 
same  cases  and  to  the  same  extent,  as  if  such  suit  or  proceeding  had 
been  commenced  in  his  own  name. (4) 

I  have  'thus  referred  to  the  revised,  statutes  as  regulating  the  costs 
as  well  as  proceedings  upon  mandamus,  inasmuch,  as  this  remedy  is  ex- 
pressly excepted  from  the  operations  of  the  Code.(5)  And  therefore 
all  the  provisions  of  the  former  statute  are  now  applicable  to  proceed- 
ings upon  mandamus.  The  rate  or  amount  of  costs  to  which  the  party 
is  entitled,  is  a  much  more  dif&cult  question  to  determine.  But  it  is 
believed  that  in  all  special  proceedings  which  are  not  or  do  not  partake 
of  the  character  of  actions,  among  which  are  included  proceedings  upon 
mandamus,  the  Code  having  excepted  them  from  its  operations,  the 
rate  or  amount  of  costs  are  to  be  regulated  by  the  revised  statutes. 

In  all  this  class  of  cases,  the  costs  are  exclusively  within  the  discre- 
tion of  the  court,  but  when  awarded  the  rate  prescribed  by  the  revised 
and  other  statutes,  in  existence  when  the  Cod(?took  effect,  will  be  the 
amount  which  the  party  may  recover. 

Since  the  foregoing  was  in  type,  the  Session  Laws  of  1854  have  been 
published,  which  provide(6)  that  in  special  proceedings,  and  on  qjpeals 
therefrom,  costs  may  be  allowed  in  the  discretion  of  the  Court,  and 
when  allowed  shall  be  at  the  rate  allowed  for  similar  services  in  civil 
actions. 

Costs  on  attachment.]  In  proceedings  by  attachment,  to  enforce  or 
protect  the  civil  rights  of  parties,  or  for  the  non-payment  of  any  sum 
of  money,  costs  shall  be  awarded  to  be  paid  by  the  offending  party. (7) 

Costs  in  special  cases.]  .  The  scope  of  the  present  work  will  not  per- 
mit me  to  notice  minutely,  the  question  of  costs,  as  it  respects  the  great 
variety  of  cases,  and  with  reference  to  the  several  remedies,  pointed 
out  by  the  law.     I  have  suiSciently  adverted  to  the  general  princi- 

(1)  Laws  of  1833,  p.  395,  sec.  6.        (2)  10  Wendell,  598.         (3)  2  R.  S.  619,sec.  40. 
(4)  Code,  sec.  471.  (5)  Code,  sec.  474.  (6)  Laws  1851.  c.270.  §3. 

(7)  2  R.  S.  619,  sec.  42. 
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pies  appertaining  to  this  branch  of  the  practice,  and  now  leave  the  sub- 
ject, referring  the  student  for  further  information,  as  to  costs  in  par- 
ticular cases,  to  the  statutes  applicable  to  them  in  detail. 

Security  for  costs. 

Although  the  "  fee  bill"  has  been  abolished,  as  also  all  Statutes  estab- 
lishing or  regulating  the  costs  or  fees  of  attorneys,  yet  it  is  understood 
that  the  right  of  the  defendant  •  to  demand  security  from  the  plaintiff 
in  certain  cases  for  the  costs  of  the  suit,  still  exists. 

The  question  has  arisen  in  several  cases,  and  it  has  uniformly  been 
decided  that  the  provisions  of  the  revised  statutes  on  this  subject  are 
not  repealed,  and  therefore  a  plaintiif  who  resides  out  of  the  state  of 
New  York,  must  give  security  for  costs. (1)  And  the  rule  has  been 
applied  to  an  appeal  brought  to  reverse  a  justice's  judgment.  (2) 

When  it  may  be  required.']  When  a  suit  shall  be  commenced  in  any 
court,  1,  for  a  plaintiif  not  residing  within  the  jurisdiction  of  such 
court,  or  for  several  plaintiffs,  who  are  all  non-resident :  or  2,  for,  or 
in  the  name  of,  the  trustees  of  any  debtor  :  or  3,  for,  or  in  the  name 
of  any  person  being  insolvent,  who  shall  have  been  discharged  from  his 
debts,  or  whose  person  shall  have  been  exonerated  from  imprisonment 
pursuant  to  any  law,  for  the  collection  of  any  debt,  contracted  before 
the  as.signment  of  his  estate  :  or  4,  for,  or  in  the  name  of  any  person 
committed  in  execution  for  a  crime  :  or  5.,  in  the  name  of  any  infant, 
whose  ues;t  friend  has  not  given  security  for  costs,  the  defendant  may 
require  such  plaintiff,  to  file  security  for  the  payment  of  the  costs  that 
may  be  incurred  by  the  defendant,  in  such  suit  or  proceeding  ;(3)  and 
if,  after  the  commencement  of  a  suit,  the  plaintiff  shall  become  a  non- 
resident, or  all  the  plaintiffs  shall  become  non-resident  or  insolvent,  and 
be  discharged  or  exonerated  as  aforesaid,  or  be  sentenced  to  the  state 
prison  for  any  term  less  than  for  life,  the  defendant  may  also  require 
such  security  to  be  filed.  (4)  It  would,  seem,  also,  that  the  court  would 
compel  a  plain  tiff  executor,  who  is  out  of  the  jurisdiction,  to  give  se- 
curity for  such  costs  as  he  woilld  be  liable  to  in  law.  (5) 

As  respects  tlie  question,  what  shall  constitute  a  person  a  resident, 
it  is  well  settled,  that  by  this  term  is  meant,  hot  one  who  has  a  mere 
residence  of  a  temporary  nature,  but  one  of  a  fixed  and  permanent 
character.  And  according  to  the  practice  of  the  K.  B.,  it  is  no  answer 
to  this  application,  to'  say,  that  the  plaintiff  is  in  the  state,  and  was  so 
when  the  action  was  commenced,  unless  the  affidavit  go  on  to  state  ex- 
pressly, that  the  plaintiff  resides  and  intends  to  continue  to  reside  in 
the  state. (6)     Nor  will  an  absence  of  eighteen  months,  according  to 


(1)  Ashbahs  v.  Cozzens,  2  Sand.  S.  C.  Rep.  682  ;  Blossom  v.  Adams,  2  Code  Rep.  59. 

(2)  Ibid.  (3)  2  R.  S.  620,  sec.  1.  (i)  Ibid.  sec.  2. 
(6)  1  Dowl,  Pr.  Cas.  3G6  ;  1  B.  &  B.  277  ;  S.  C.  3  Moore,  602  ;  Code  sec.  317. 
(6)  5  B.  &  Aid.  108  ;  S.  C.  1  D.  &  R.  560  ;•  10  Moore,  522  ;  2  Chit.  Rep.  152. 
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the  English  Practice,  be  considered  as  merely  temporary  ;(1)  and  in 
this  court  also,  it  was  held,  that  the  absence  of  the  party  could  not  be 
regarded  as  temporary,  when  it  appeared  that  he  had  been  absent  from 
the  state  for  upwards  of  a  year,  although  it  was  sworn  he  was  soon 
expected.  (2) 

The  court  will  not,  however,  it  seems,  order  a  plaintiff  to  give  secu- 
rity for  costs,  on  the  ground  of  his  absence  abroad,  when  such  absence 
is  not  voluntary,  as  in.  the  case  of  naval  and  military  cfificers,  and  other 
persons  engaged  abroad  in  the  public  service.  Thus,  a  commissioner 
of  the  Ionian  islands,  filing  his  office  out  of  England,  was  not,  in  that 
country  compelled  to  give  security.(3)  Nor  will  the  court  compel  a 
foreign  ambassador  to  give  security  for  costs  ;(4)  although  ambassadors 
and  their  suites,  by  a  fiction  of  the  jus  gentium,  are  considered  as  still 
resident  in  the  state  from  which  they  have  been  sent,  and  are  not 
amenable  to  process  in  the  country  in  which  they  actually  reside. 

According  to  the  English  practice,  also,  the  power  of  the  court  to 
require  security  for  costs,  extends  not  merely  to  the  plaintiffs  in  form  ; 
for  in  a  case,  the  C.  P.  in  England,  stayed  the  proceedings  in  replevin, 
until  the  defendant,  who  resided  out  of  the  jurisdiction  of  the  court, 
found  security  for  the  costs. (5)  Our  practice,  hoT^ever,  being  regula- 
Jated,  exclusively,  by  statute,  it  would  seem  that  this  rule,  with  us 
could  not  apply.  Although,  in  a  case  in  this  court,  it  has  been  held, 
that  in  a  replevin  suit,  where  a  replevin  bond  had  been  executed  on 
behalf  of  the  plaintiff  according  to  the  statute,  simultaneously  with  the 
issuing  of  the  writ,  the  defendant  was  not  entitled  to  security  for  costs,  al- 
though the  plaintiff  be  a  non-resident,  inasmuch  as  he  had,  already,  se- 
curity, in  the  replevin  bond  executed  at  the  commencement  of  the 
suit.(6) 

And  it  would  seem  from  analogy  to  the  reasoning  in  the  case  last 
cited,  that  in  all  those  cases  where  a  plaintiff  gives  security  upon  ob- 
taining a  provisional  remedy  in  the  action,  as  an  undertaking  up'on 
procuring  an  order  of  arrest,  or  for  an  ifijuuction,  no  security  for  costs 
can  be  required. 

With  respect  to  cases  of  infant  plaintiffs,  it  has  been  decided  that 
the  suit  must  be, commenced  in  the  name  of  an  infant,  sole  plaintiff,  to 
entitle  the  defendant  to  security  for  costs.(7)     Hence  where  a  husband 


(1)  2  Dowl.  Pr.  Cas.  499,  160,  622  ; 

(2)  2  Wendell,  258  ;  4  Sand.  S.  C.  Rep.  193. 

Q)  Lord  Aldborough  v.  Barton,  June  26,  1834,  cited  2  Chit.  Archb.  863  ;  see  2  Dowl.  Pr. 
Cas.  578. 

(4)  5  M.  &  Selw.  503. 

(5)  1  B.  &  B.  505  ;  S.  G.  4  Moore,  280. 

(6)  9  Wendell,  462. 

(7)  Hulbrut  V.  Newall,  2  Code  Rep.  54, 
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arid  infant  wife  brought  a  suit  jointly,  the  defendant  is  not  entitled  to 
security  for  costs,  although  the  husband  was  named  and  appointed  the 
next  friend  of  the  wife.(l) 

And  the  ability  of  the  next  friend  of  an  infant  to  pay  costs,  does  not 
exempt  him  from  giving  security. 

In  the  case  of  a  bankrupt  it  has  been  held  that  where  he  sues  for  a 
imt,  he  cannot  be  required  to  give  security  for  costs.  (2) 

A  foreign  corporation  suing  here  must  give,  security  for  costs.  (3) 
But  it  may  be  put  in  after  suit  brought.  (4) 

How  obtained.]  If  the  security  be  not  filed  at  the  commencement  of' 
the  suit,  it  must  be  obtained  upon  motion.  For  this  purpose,  it  is  pro- 
vided by  statute,  that  the  order  to  file  such  security,  and  that  all  pro- 
ceedings on  the  part  of  the  plaintiff  be  stayed,  until  such  >security  be 
filed  and  the  sureties  shall  justify,  if  excepted  to,  may  be  made  by  the 
court  in  which  the  action  is  pending,  or  by  any  judge  thereof  in  vaca- 
tion, upon  due  proof  by  af&davit,  of  the  facts  entitling  such  defendant 
thereto.  (5) 

Under  this  provision,  the  practice,  as  settled  by  the  court,  is,  that 
the  application,  if  made  to  the  court,  must  be  on  notice  to  the  plaintiff  • 
if  made  to  a  judge  at  chambers,  the  order  will  be,  that  the  plaintiff  file 
security  for  costs,  within  twenty  days  after  service  of  the  order,  or 
show  cause  on  the  first  day  of  the  next  term,  and  that  in  the  mean  time 
all  proceedings  on  the  part  of  the  plaintiff  be  stayed'.  (6)     This  practice 
was  settled  before  the  creation  of  the  special  terms  ;  and  these  motions 
being  such  as  must  be  heard  then,  it  must  necessarily  be  varied,  so  ps 
to  adapt  itself  to  them.     The  order,  if  granted  by  a  judge  at  chambers 
must  therefore  be,  for  the  security  within  twenty  days,  or  that  the 
plaintiff  show  cause  at  the  raext  special  term  thereafter.(7) 

No  time  prescribed  by  the  statute,  within  which  the  application  for 
security  for  costs  must  be  made.  In  the  absence  of  such  provision 
perhaps  the  principle  of  the  English  practice  would,  to  a  certain  extent, 
apply,  by  which  the  defendant  must  make  his  application  promptly, 
after  he  knows  of  the  plaintiff's  being  abroad,  and  before  he  takes  any 
subsequent  step  in  the  cause  ;(8)     At  all  events,  it  would  seem,  that  if 


(1)  Htillrart  V.  NeweU,  2  Code  Eep.  54. 

(2)  Cousell  V,  Davis,  5  Hill  599. 

(3)  Bank  of  Michigan  v.  Jessup,  19  Wend.  10. 

(4)  Ibid.  ^ 

(5)  2  E.  S.  620,  see,  3. 

(6)  3  "Wendell,  445. 

(7)  Blanchard  v.  Nessle,  6  Hill,  256. 

(8)  2  Chit.  Archb.  864 :  5  B.  &  Aid,  702  ;  1  D,  &  R,  348 ;  1  jfcore  and  Payne,  30. 
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the  party  should  obtain  his  order  vexatiously,  for  the  purpose  of 
throwing'  the  plaintiff  over  a  circuit,  or  the  like,  the  court  would,  in  ana- 
logy to  the  established  practice  in  cases  of  applications  for  change  of 
venue,(l)  or  for  a  commission, (2)  order  him  to  pay  the  costs  of  the 
circuit,  and  of  the  motion. 

The  defendant' not  being  considered  as  in  court,  for  the  principal 
purpose  of  the  suit,  until  bail  is  perfected,  it  would  seem,  therefore, 
that  the  motion  for  security  for  costs  cannot,  regularly  be  made  until 
after  bail  have  been  put  in, (3)  and  justified, (4)  unless  the  defendant  be  in 
custody.  But  if  there  be  two  or  more  defendants,  and  one  of  them  put 
in  bail,  he  may  require  the  plaintiff  to  give  security  for  costs,  without 
putting  in  bail  for  others. (5) 

How  put  m,  and  perfected.']  The  security  for  costs,  must  be  in  the 
form  of  a  bond,  in  a  penalty  of  at  least  two  hundred  and  fifty  dollars, 
Avith  one  or  more  sufficient  sureties,  to  the  defendant,  conditioned  to 
pay  on  demand,  all  costs  that  may  bo  awarded  to  the  defendant,  in  such 
suit.(6)  It  must  be  filed  with  the  clerk  of  the  court,  and  notice  thereof 
be  given  to  the  defendant,  or  his  attorney.  Within  twenty  days 
after  the  service  of  such  notice,  the  defendant  may  except  to  the  suffi- 
ciency of  the  sureties,  by  giving  notice  of  such  exception  to  the  plain- 
tiff's attorney.(7) 

Within  twenty  days  after  such  notice  of  exception,  the  sureties  must 
justify,  by  an  affidavit  that  they  are  worth  double  the  penalty  of  such 
bond,  over  and  above  all  debts  ;  of  which  affidavit,  a  copy  shall  be  ser- 
ved on  the  defendant,  or  his  attorney.  Such  justification'shall  operate 
to  discharge  the  order  to  stay  proceedings. (8)  Under  this  provision, 
it  would  seem  that  the  sureties,  if  there  be  more  than  one,  must  each 
justify  in  double  the  penalty  of  the  bond*;(9)  although  one  surety  is 
sufficient.  The  justification,  also,  is  ex  parte,  by  affidavit,  no  notice  of 
the  time  and  place  of  the  justification  being  required. (10) 

If,  after  the  security  is  given,  one  or  both  of  the  sureties  become 
bankrupt  or  insolvent,  it  would  seem,  that  it  will  afford  no  ground  for 


(1)  5  Wendell,  102.~ 

(2)  1  Johns.  Cas.  SOI ;  S.  C.  Colem.  100  ;  2  Wendell,  242. 
(.3)  4  T.  R.  697  ;  2  Chit.  Rep.  1.52. 

(4)  2  Chit.  Archb.  865. 

(5)  6  T.  R.  496. 

(6)  2  R.  S.  620,  s*  4. 

(7)  Ibid,  sec  5. 

(8)  Ibid.  sec.  C. 

(9)  10  Weidcll.  619. 

(10)  10  Wendell  615, 
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tlie  oppoate  party  insisting  on  fresh  security.(l)  There  is  no  provision 
in  the-  statute  sanctioning  such  a  course,  and  the  practice  is  against 
it.(2) 

Lkthility  cf<Utorne^,]  We  have  before  seen,(3)  that  in  the  cases  above 
referred  to,  in  which  a  defendant,  at  the  commencement  of  a  suit,  shall 
■  be  entitled  to  require  security  for  costs,  the  attorney  for  the  plaintiff 
shall  be  liable  for  such  costs,  to  an  amount  not  exceeding  one  hundred 
dollars,  until  security  therefor  be  filed,  as  provided  above,  whether  such 
security  shall  have  been  required  by  the  defendant  or  not.(4)  Such 
attorney  may  relieve  himself  from  such  liability,  by  filing  security,  and 
the  sureties  therein  justifying,  if  excepted  to,  as  above  provided,  with- 
out being  required  to  do  so  by  the  defendant,  and  by  giving  notice 
thereof  to  such  defendant  or  his  attorney,  (5) 

Under  this  provision,  the'  attorney  is  liable  for  costs,  where  he  pro- 
ceeds in  a  suit  after  his  client  has  removed  out  of  the  state,  to  the 
amount  of  one  hundred  dollars,  whether  the  costs  accrued  before  or 
after  such  removal  ;(6)  and  the  attorney  is  liable,  though  the  plaintiff 
be  merely  nominal,  he  having  assigned  "his  demand  to  a  resident,  who 
would  himself,  as  assignee,  be  liable  for  the  costs.(7) 

The  liability  of  the  attorney,  however,  is  confined  to  cases  where  the 
plaintiff  is  a  non-resident  at  the  commencement  of  the  suit,  for  if  he  be- 
comes a  non-resident  afterwards,  the  attorney  is  not  liable,  although  he 
continues  the  proceedings  in  the  cause  after  the  plaintiff  has  left  the 
state.(8) 

Liability  of  an  assignee.]  An  assignee  of  a  chose  in  action,  on  which 
a  suit  was  prosecuted  for  his  benefit,  on  a  judgment  for  the  defendant, 
was,  as  we  have  just  observed,  liable  for  the  costs,(9)  and  payment 
would  be  enforced  by  attachment  ^(10).  for  which  purpose,  a  rule  to 
show  cause  was  taken  out,  although  the  court  had  granted  an  attach- 
ment against  the  assignee,  in  the  first  instance,  it  appearing  that  the 
taxed  bill  had  been  demanded  of  him,(ll)  Upon  the  same  principle, 
also,  under  the  former  practice,  a  party  in  interest  in  a  suit,  prosecuting 
in  the  name  of  another,  would,  on  the  application  of  such  noTninal party, 
or  party  to  the  record,  have  been  directed,  by  rule  of  court,  to  pay  the 


(I)  2  Dowl.  Pr.  Cas.  442;  (2)  2  Chit.  Arohb.  sm. 
(3)  Vol.  I,  168.-  (4)  2  E.  S.  620,  8eo.  IT. 
(5)  2  B.  S.  621,  sec.  8.  (6)  2  "Wendell,  258. 

(7)  2  Oowon,  460 ;  6  "Wendell,  668  ;  10  "Wendell,  621. 

(8)  Alexander  v.  Carpenter,  3  Den.  266;  Long  v.  Hall,  1  Code  Rep.  N.  S.  115;  Moir  v. 
Brown,  9  How.  Pr.  Kep.  270. 

(9)  2  Cowen,  460.  (1«)  Ibid. 

(II)  20  Johns.  4V5. 

Vol.  IL  5 
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costs  adjudged  in  the  suit -against  the  party  to  the  record  f  tbe-prinerpfe 
being,  as  expressed  by  Savage,  Oh.  J.,.  "  that  "the  party  in  interest  shall 
be  treated  as  the  real  party  in  the  cause,  and  shall  not  be  screened  from 
responsibility  in  a  summary  way,,  by  using  the  iiame  of  another  as  party 
to  the  record."'(l) 

A  party  in  interest,  alsfo,  though  not  the  party  upon>  the  record,  was- 
liable  to  costs,  as  well  those  incurred  before,  as  after  the  accruing  of 
his  interest.(2) 

In  like  manner,  it  would  seem,  that  where  the  plaintiff,  after  suit 
brought,  assigns  the  demand  to  a  non-resident,  who  thus  S'uceeeds  tO' 
the  rights  of  the  plaintiff,  the  defendant  is  entitled  to  security  for  costs; 
so  far  as  such  right  may  be  claimed  in  cases  of  suits  brought  in  the 
name  of  a  nominal  plaintiff,  who  is  a  resident,  it,  at  least,  admits  of 
doubt,  inasmuch  aS'  the  suit  must  be  prosecuted  in  the  name  of  the  real 
party  in  interest. 

Proceedings  where  the  plarntiff  omits  to  cxymply  with  rale.}  The  alter- 
native of  the  rule  for  security  for  costs,  when  made  absolute,  is,  as  we 
have  already  seen,.(3)  that  ia  case  the  plaintiff  do  not  file  security,  all 
proceedings  on  his  part  be  stayed.  The  injustice,  however,  of  keeping 
the  defendant  in  court,  forever,  where  the  plaintiff  neglects'  to  give  se- 
curity, has  induced  the  court  to  sanction  the  practice  of  moving  on  the 
part  of  the  defendant,  for  a  nonpros,  or  discontinuance  for  such  neglect. 
Accordingly,  if  a  plaintiff,  laid  under  a  rule  to  file  security  for  costs,  do 
not  forthwith  comply  with  the  same,  the  defendant  may  apply  for  a  dis- 
missal of  the  complaint ;  and  in  one  ease,  an  application,  made  within 
eleven  days  after  service  of  the  rule,  was  sustained.  It  seems,  how- 
ever, that  on  receiving  notice  of  the  motion  for  judgment  of  discontin- 
uance, the  plaintiff  may  still  comply,  on  paying  the  costs  of  the  motion, 
or  if  necessary,  obtain  an  extension  of  time  to  file  the  required  security, 
which,  on  proper  cause  shown,  will  be  granted  of  course.(4) 

Suit  on  the  bond.l  If  the  plaintiff  fail  in  his  STiit,  the  defendant  may 
prosecute  on  the  bond  for  security  for  costs,  as  a  matter  of  course, 
leave  to  prosecute  not  being  necessary,  previous  to  the  commencement 
of  the  suit  upon  it,  and  it  only  being  incumbent  upon  the  plaintiff  to 
show  that  the  bond  was  forfeited,  to  entitle  him  to  sustain  his  action.(5) 
But  a  demand  of  the  costs  of  the  plaintiff  or  his  sureties-,  is  necessary 
before  bringiug  a  suit  oq  the  bond.(6) 


(1)  7  "Wendell,  491.  (2)  10  Wendell,  622. 

(3)  Ante,  63.  (4)  12  "Wendell,  295 ;  19  lb.  10. 

(6)  1  "Wendell,  482.  (6)  5  HiU,  3Y  j  1  How.  Pr.  Eep.  100 ;  lb.  191. 
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Security,  in  suits  hy  foreign  corpcyrations^  A  foreign  corporation,  cre- 
ated by  the  laws  of  any  other  state  or  country,  may,  upon  giving  se- 
curity for  the  payment  of  costs  of  suit,  prosecute  in  the  courts  of  this 
state,  in  the  same  manjaer  as  corporations  created  under  the  laws  of  this 
state.(l)  But  where,  by  the  laws  of  this  state,  any  act  is  forbidden  to 
be  done  by  any  corporation,  or  by  any  association  of  individuals,  with- 
out express  authority  by  law,  and  such  act  shall  have  been  done  by  a 
foreign  corporation,  it  shall  not  be  authorised  to  maintain  any  action, 
founded  upon  such  act,  or  upon  any  liability  or  obligation,  express  or 
implied,  arising  out  of,  or  made,  or  entered  into,  in  consideration  of  such 
act.(2) 

Security,  in  suits  in  the  name  of  the  people.']  It  is  provided  by  statute, 
in  relation  to  actions  of  ejectment  in  the  name  of  the  people,  that  no 
such  suit  shall  be  commenced  for  the  benefit  of  an  individual,  without 
the  consent  of  the  attorney-general  ;(3)  and  no  such  consent  shall  be 
given  by  the  attorney-general,  unless  the  individual  desirous  to  prose- 
cute such  suit,  shall  give  security  for  the  payment  of  the  taxable  costs, 
in  case  the  suit  shall  be  determined  in  favor  of  the  defendant.  The  se- 
curity shall  be  filed  in  the  office  of  one  of  the  clerks  of  the  Supreme 
Court,  and  be  approved  of  by  the  clerk  in  whose  office  it  shall  be 
filed.(4) 


SECTION  II; 
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Havixg  seen  the  cases  in  which  the  prevailing  party  is  entitled  to 
costs,  as  of  course,  or  where,  being  in  the  discretion  of  the  court,  they 
are  given  to  him,  we  are  next  to  look  at  the  rate  or  amount  prescribed 
by  law.  And  here  a  wider  field  is  opened  than  it  would  be  practicable 
to  occupy ;  and  I  shall,  therefore,  as  briefly  as  the  nature  of  the  case 
will  admit,  proceed  to  give  the  general  or  principal  items  of  costs. 

Prior  to  the  year  1840,  the  fee  bill,  as  it  was  termed,  prescribed  a 
rate  of  compensation  for  every  service  that  was  performed  in  the  prose- 
cution or  defence  of  an  action.  And,  generally,  the  compensation  was 
intended  to  be,  and  was  proportioned  to  the  labor  performed.    Hence, 


(1)  2  R.  S.  457,  sec.  1.  .       (2)  lb.  sec.  2. 

(3)  1  R.  S.  180,  sec.  10.  (4)  lb.  sec.  11. 
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for  drawing  the  pleadings  and  most  of  the  proceedings  in  the  cause,  the 
"folio"  system  was  adopted,  and  the  rate  fixed  by  the  number' of  fo- 
lios. But  the  legislature,  in  1840,  abolished  the  former  rate,  and  es- 
tablished a  bill  of  charges,  at  once  applicable  to  &11  classes  of  cases,  fix- 
ing the  compensation  in  all  cases  alike,  whether  the  amount  in  contro- 
versy was  large  or  small,  or  whether  the  pleadings  were  voluminous  or 
short.  Somewhat  in  analogy  to  the  act  just  referred  to,  the  Code  has 
fixed  the  rate  of  costs,  in  every  species  of  action,  at  the  same  amount, 
making  specific  charges  at  different  stages  of  the  proceedings,  and  in 
many  cases  covering  the  entire  proceeding  in  a  cause  with  a  single 
charge.    I  will  first  look  at  the  plaintiff's  costs : 

1.  To  the  plaintiff. — In  cases  where  the  plaintiff  is  entitled  to  recover 
costs,  they  are  as  follows : 

If  the  action  be  one  where  judgment  upon  failure  to  answer  maybe 
had  without  application  to  the  court,  and  no  answer  or  demurrer  is  put 
in,  seven  dollars,  and  the  necessary  disbursements  allowed  by  law.  If 
the  action  be  one  where  judgment  upon  failure  to  answer  can  only  be 
taken  on  application  to  the  court,  and  no  answer  or  demurrer  is  put  in, 
twelve  dollars  besides  the  disbursements. 

In  actions  where  an  issue  is  joined,  by  the  service  of  an  answer  or 
demurrer,  the  plaintiff's  costs  are  as  follows: 

For  all  proceedings  before  notice  of  trial,  if  the  action  be  one  where 
judgment  upon  failure  to  answer  might  have  been  had  without  appli- 
cation to  the  court,  seven  dollars  ;  if  the  action  be  one  where  judgment 
could  only  be  taken  on  application  to  the  court,  twelve  dollars. 

For  all  subsequent  proceedings  before  trial,  seven  dollars. 

For  the  trial  of  an  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact  and  law,  when  tried  at  the  same  time, 
twenty  dollars.{l) 

In  an  action  to  recover  dower,  before  admeasurement,  of  lands  aliened 
by  the  husband,  the  plaintiff  cannot  recover  costs,  unless  the  dower 
was  demanded  before  the  commencement  of  the  action,  and  was  re- 
fused.(2) 

Whether  the  costs  for  all  proceedings,  before  notice  of  trial,  shall  be 
seven  or  twelve  dollars,  does  not  depend  upon  whether  an  application 
has  actually  b^en  made  to  the  court,  but  whether  such  application  is 
necessary. {2>)  And  the  test  is,  whether  the  plaintiff  can  enter  his  judg- 
ment, upon  the  default  of  the  defendant  to  answer,  without  applying  to 


(1)  Code,  sec.  307.  (2)  Ibid,  sub.' 8. 

(3)  People  V.  Van  DeuseD,  2  Code  Eep.  7. 
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the  court.  Thus,  in  all  actions  upon  contracts,  whether  express  or  im- 
plied, upon  the  defendants  failing  to  answer,  the  plaintiff  may  at  once, 
and  without  applying  to  the  court,  enter  judgment.  But  in  actions  for 
torts,  or  where  the  plaintiff  seeks  some  equitable  relief,  and  the  like,  the 
plaintiff  cannot  enter  judgment  of  course,  but  must  apply  to  the  court 
for  leave. 

In  order  to  entitle  the  plaintiff  to  the  fee  of  seven  dollars  for  all  sub- 
sequent proceedings  before  trial,  the  cause  must  be  at  issue,  and  must 
have  been  actually  noticed  for  trial  ;(1)  and  the  plaintiff,  if  he  discon- 
tinues the  action  before  the  cause  is  actually  noticed  for  trial,  will  be 
liable  for  only  five  dollars  costs  to  the  defendant. 

If  the  defendant  has  employed  an  attorney,  though  no  notice  of  re- 
tainer has  been  given,  nevertheless  the  plaintiff  cannot  discontinue 
without  paying  the  defendant's  costs  of  five  dollars.(2)  The  retaining 
of  an  attorney  being  held  to  be  a  proceeding  in  the  action,  entitling  the 
defendant  to  costs. 

This  charge  of  seven  dollars  for  all  proceedings  before  trial,  can  be 
made  but  once,  although  the  cause  may  have  been  many  times  noticed. 
It  is  for  all  proceedings  before  actual  trial.(8) 

The  item  of  fifteen  dollars  allowed  to  the  plaintiff  on  the  trial  of  an 
issue  of  law,  applies  strictly  to  such  a  trial,  and  not  to  the  discussion  or 
examination  of  the  questions  of  law  which  may  be  raised  on  the  plead- 
ings. An  "  issue"  of  law  can  only  arise  upon  a  demurrer  to  the  com- 
plaint, answer  or  reply,  or  to  some  part  thereof.(4)  Hence  it  is  only 
where  a  demurrer  has  been  interposed,  that  there  can  be  a  trial  of  an 
issue  of  law.  Yet  it  has  been  held,  as  I  infer  from  a  note  to  the  de- 
cision,(5)  that  where  questions  of  law  arise,  pending  the  trial  of  an  is- 
sue of  fact,  and  such  questions  are  reserved  for  further  consideration, 
and  subsequently  argued  upon  the  judge's  minutes  at  special  term,*  the 
plaintiff  was  entitled  to  fifteen  dollars  for  the  trial  of  an  issue  of  law. 
However  desirable  it  may  be  to  uphold  this  decision,  I  cannot  believe  that 
it  will  be.  "  Issues,"  the  Code  declares,  arisf  upon  the  pleadings,  when 
a  fact  or  conclusion  of  law  is  maintained  by  the  one  party,  and  con- 
troverted by  the  other  ;(6)  and  an  issue  of  law  upon  a  demurrer,  &c  ;(7) 
and  it  can  hardly  be  said  that  the  examination  of  reserved  questions  of 
law,  is  the  trial  of  an  issue  of  law,  under  the  definition  furnished  us  in 
the  Code.    Issues  of  law  may  arise,  notwithstanding  the  express  lan- 


-  (1)  Bedell  v.  Powell,  3  Code  Rep.  61 ;  Morrison  v.  Ide,  ib.  21. 

(2)  Foster  v.  Bowen,  1  Code  Rep.  N.  S.  236. 

(3)  Perry  v.  Livingston,  6  How.  Pr.  Rep.  404 ;  Jackson  v.  MoButney,  ib.  408. 

(4)  Code,  see.  249,  vol.  I,  591. 

(5)  "Waterbury  v.  Westervelt,  1  Code  Rep.  N.  S.  215. 

(6)  Code,  sec.  248.  (1)  lb.  sec.  249. 
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guage  of  the  Code,  as,  where  the  complaint  does  not  state  facts  sufficient 
to  constitute  a.  cause  of  action,  or  the  court  is  without  jurisdiction. 
These  objections  are  not  waived  by  answering,  (1)  and  the  question  may 
be  raised  on  the  trial,  ~  and  the  only  issue  tried  be  whether  there  is  a 
cause  of  action,  as  disclosed  on  the  face  of  the  complaint,  or  whether  as 
appears  therefrom,  the  court  has  jurisdiction,  &c.  In  such  case,  I  ap- 
prehend, the  successful  party  would  be  entitled  to  the  fee  prescribed 
for  the  trial  of  an  issue  of  law ;  otherwise,  as  there  would  be  no  trial 
of  any  other  issue,  no  costs  for  the  trial  could  be  recovered. 

So,  it  has  been  held  in  an  action  between  partners,  for  a  partnership 
account,  where  the  case  was  heard  at  special  term,  and  a  reference 
made  to  take  and  state  an  account,  that  a  fee  for  the  trial  of  an  issiie  of 
law  was  taxable.(2) 

There  can  be  but  little  difiSculty  in  determining  when  the  fee  for  the 
trial  of  an  issue  of  facts,  is  allowable.  Thus,  it  is  taxable  in  every  case 
where  there  is  an  actual  trial.  So,  where  a  cause  is  at  issue  and  placed 
on  the  calendar,  and  the  plaintiff  failing  to  appear,  the  complaint  is  dis- 
missed, this  is  a  trial,  and  the  defendant  is  entitled  to  the  trial  fee.(3) 
Not  so,  however,  where  the  complaint  is  dismissed  on  motion,  for  the 
want  of  prosecution.(4) 

2.  To  the  defendant. — For  all  proceedings  before  notice  of  trial,  five 
dollars. 

For  all  subsequent  proceedings  before  trial,  seven  dollars. 

For  the  trial  of  an  issue  of  law  or  fact,  twelve  dollars. 

For  the  trial  of  an  issue  of  law  and  fact,  when  tried  at  the  same  time, 
fifteen  dollars. 

To  either  party  on  appeal  to  the  Court  of  Appeals,  before  argument, 
twenty  five  dollars  ;  for  the  argument,  fifty  dollars,  besides  the  disburse- 
ments. 

To  either  party  on  aa  appeal  to  the  Supreme  Court,  from  a,  judgment 
of  a  single  judge  of  the  same  court,  or  of  an  inferior  court,  before  argu- 
ment, fifteen  dollars ;  for  argument,  thirty  dollars,  besides  disburse- 
ments.(5) 

The  costs  which  are  thus  awarded  to  the  defendant,  are  regulated  by 
the  same  principles,  which,  as  we  have  seen,  govern  the  plaintiff's  costs, 
and  to  which  it  is  only  necessary  to  refer. 

For  every  term  or  circuit  at  which  the  cause  is  necessarily  on  the 


(1)  Code,  sec.  148. 

(2)  Wiggins  v.  Arkenburgh,  4  Sand.  S.  C,  Rep.  688. 

(3)  Dodd  V.  Curry,  2  Code  Rep.  69 ;  4  How.  Pr.  Rep.  123. 

(4)  Tillspaugh  v.  Dick,  8  How.  Pr.  Rep.  33. 

(5)  Livingaton  v.  Miller,  4  How.  Pr.  R.  42 ;  Wilson  v.  Allen,  ib.  54. 
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<calemdaT,  and  not  reached,  or  postponed,  excluding  that  at  which  it  is 
teard  or  tried,  the  prevailing  party  is  entitled  to  ten  dollars.(l)  A  lib- 
■eral  construction  has  been  put  upon  this  provision,  and  unless  the 
party  daiming  the  fee  is  himself  in  fault,  it  will  generally  be  allowed-; 
as  where  'the  term  fell  through  on  account  of  the  illness  of  the  judge.(2) 
If,  however,  upon  the  cause  being  reached  upon  the  calendar,  it  is  post- 
poned ©n  the  request  of  the  party  who  ultimately  prevails,  he  will  not 
be  entitled  to  the  term  fee  for  the  term,  at  which  the  cause  was  so  post- 
poned.(3)  Again,  the  cause  must  be  necessarily  upon  the  calendar,  to 
■entitle  a  party  to  this  fee.(4)  Therefore,  if  the  cause  be  not  in  readi- 
ness for  trial  or  argument,  it  is  improper  to  place  the  cause  on  the  calen- 
■dar,  and  no  fee  can  be  allowed.  So  where  the  cause  is  noticed  by  one 
party  only,  and  he  thus  has  the  ability  to  try  when  it  is  reached,  but 
for  any  reason  does  not,  he  cannot  recover  the  costs  of  the  circuit.(5) 

This  provision  which  gives  ten  dollars  for  every  term  at  which  a 
<5ause  is  necessarily  on  the  calendar,  and  not  reached,  or'  postponed, 
<3oes  not  apply  to  a  reference.(6)  In, a  former  case,  in  the  N.  Y.  Com- 
mon Pleas,(7)  it  had  been  held  otherwise.  In  the  last  case,  it  was  de- 
cided, that  for  every  time  the  cause  was  noticed  for  trial  before  the  ref- 
eree, a  ierm  fee  was  allowable,  but  not  for  the  different  adjourments. 
Bat  in  a  later  case,  cited  above,  wher«  the  cause  had  been  several  times 
fflotioed  before,  the  referee,  the  court  held  that  the  plaintiff  was  entitled 
to  one  trial  fee,  and  that  n©  term  fee  was  allowable.  i?wer,  judge,  says, 
■"with  all  possible  respect  for  the  judge  who  made  the,  decision  in  Ben- 
ion  V-  Bugnall,  it  is  impossible  for  me  to  follow  it  I  cannot  -say  that 
a,  day  appointed  for  &  hearing  before  a  referee,  is  a  circuit  or. term  gen- 
eral or  special,  or  that  his  private  docket,  if  he  keeps  any,  is  a  calen- 
-dar..  In  order  to  meet  a  supposed  cg'w%,  I  cannot  stretch  a  statutory 
provision  to  a  case  which  its  terms  cannot,  without  violence,  be  made 
■to  embrace.     If  the  case  is  a  casus  omissus,  the  legislature  must  supply 


Costs  of putHng-off  trial.']  Upon  an-application  to  put  off  the  .trial  of  a 
(Cause,  either  to  a  court  or  referees,  the  court  or  referees  have  the  power 
to  impose,  as  a  condition  oi  granting  the  postponement,  the  payment  of 
a  sum  not  .exceeding  ten  dollarSj  besides  the  fees  of  witnesses.(8) 


.(i)  Code,  «eo.  S07,  sub.  8. 

<2)  Minturn  v.  Main,  2  Sanf.  S.  C.  Rep.  "'73.T, 

i(3)  Hinman  v.  Bergen,  3  Code  Hep.  225. 

<4  JenaiDE  V.  Fay,  1  Code  Rep.  N.  S.  231. 

<5)  Whipple  V.  Williams,  4  How.  Pr.  Rep.  28. 

i(6)  8  How.  Pr.  Rep.  82. 

iji)  Benton  v.  Bugnall,  1  Code  Rep.  2T,  S.  229. 

^  Code,  «sc. -314. 
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The  imposition  of  these  costs  is  entirely  discretionary  with  the  eonrt^ 
although  in  praetice,  it  is  usual  to  impose  their  payment  as  a  condition 
of  putting  off  tlie  trial.  The  order  usually  is,  that  the  costs  be  paid 
insianier,  and  if  they  are  not  so  paid,  the  opposite  party  may  again 
move  and  try  the  cause.(l)  These  costs  canBot  exceed  ten  dollars  and 
the  disbursements, (2)  and  they  must  be  paid  immediately,  without 
waiting  for  a  demand.(3)  Siiace  the  passage  of  the  act  of  1847,  by 
which  attachments  to  enforce  the  payment  of  interiocutory  costs  are 
abolished,(4)  the  costs  whicb  are  imposed  as  a  condition  of  pitting  off 
a  trial,  must  be  paid  forthwith,  otherwise  the  trial  will  g&  on.  There 
is  now  no  process  for  the  eoUectio^n  of  such  costs  except  by  exeeution,. 
against  the  pensonal  prope^rty  of  the  party.  The  court  will  not  issue 
an  attachment.^5) 

Costs  ^motions.']  The  costs  of  making  ©r  resistiag  motions  are  en- 
tirely in  the  discretion  of  tke  court ;:  when  allowed,,  howeyer,  tbey  can- 
not eicceed  the  sum  of  ten  dollars. 

This  subject  will  be  more  appropriately  treated  unider  the  head  of 
special  motions.(^ 

Additional  allowances.]  In  additroa  to-  the  items  of  costs,  t0>  which 
the  prevailing  party  is  esttitled,  as  has  been  before  stated,,  the  coart  has 
the  power,  in  certain  eases,' to  grant  an  extra  all&wance.  Thus,,  if  the 
action  be  for  the  recovery  of  money,  or  (£  real  or  personal  property, 
the  court  may,  if  the  action  is  difficult  or  extraordinary,  amd  a  trial  has 
been  had,  make  an  allowance  of  not  mcx'e-  than  ten  per  cent,  on  the  re- 
covery or  claimj,  for  any  amount  not  exceeding  five  huBidred  dollars ; 
and  not  more  than  five  per  cent,  for  any  additional  amo>3fntj(7) 

A  great  diversity  of  opinion  has  prevaiiled  aimong  the  judges-,  as  to 
the  true  meaning  and  construction  of  the  words  "  difficult"' and  "-extra- 
ordinary^'  Some  holding-  that  they  applied  to  every  case  where  there- 
Was  a  trial,  and  others  confining  their  application  to  cases  of  real  diffi- 
culty, which  was  to  be  aseertained  by  tbelength  and  importance  of  the 
trial.  Henee,  a  per  centage  has  been  alliowed  in  cases  of  reference,  the 
court  holding  that  it  was  p^opeir  to  make-  the  allowance  in  all  eases  of 
reference  ^8)  and  the  same-  thing  has  been  said  of  cases  commeneed  by 
attachmient  against  abscon^oig  &s  non-residient  debtors.(&)    But  these- 


(1)  Buiaiey  V.  Ketaetas,  2  Samdf.  S.  0.  Eep.  735. 

(2)  Noxon  V.  Bentley,  6  How.  1^.  Rep.  418. 

(3)  19  John.  Eep.  2T0.  (4)  Laws  ia4)T,  chap.  390,  sec.  3,  pag9  49>k. 

(5)  Treeland  v.  Hoghes,  2  Code  Rep.  42'. 

(6)  See  post.  (T)  Code,  see.  30». 

(8)  Kevin  v.  Rossman,  5  How.  Pr.  Rep.  153  ;.  a  Code  Eep.  192. 

(9)  "Woodward  v.  SiLer,  2  Cods  Rep.  13. 
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views  are  doubtless  too  general,  and  each  case  will  depend  npoa  its 
own  circumstances.  And  the  court  will  discriminate  between  difficult 
and  extraordinary  cases,  as  contra-distinguished  from  common  and  or- 
dinary.(l)  In  this  case,  Hulhard,  justice,  says,  "  each  case  must  be  de- 
termined according  to  its  own  peculiar  circumstances,  no  general  rule 
can  be  established,  and  diversity  of  opinion  must  prevail,  because  each 
judge  must  be  guided  by  his  individual  experience,  as  to  what  actions 
and  trials  are  difficult  or  extraordinary,  within  the  statute. 

"  All  litigated  trials  cannot  be  considered  difficult,"  and  "it  seems  to 
me  that  the  word  '  difficult'  should  be  applied  to  questions  of  law  in- 
volved in  the  action.  *  Extraordinary'  may  apply  to  any  other  feature 
or  circumstance,  distinguishing  the  case  from  ordinary  litigations." 

Thus,  where  the  defendants  unnecessarily  severed  in  their  defence, 
employing  three  separate  attorneys,  thereby  increasing  the  labor  of  the 
plaintiff's  attorney  threefold,  and  the  trial  of  the^ cause  occupied  sixteen 
days,  it  was  held  to  be  an  "  extraordinary"  case,  and  justifying  an  ex- 
tra allowance.(2)  But  where  two  actions  were  brought,  where  both 
causes  of  action  might  have  been  united  in  one  action,  an  extra  allow- 
ance was  refused.(3) 

Such  allowances  may  likewise  be  made,  upon  the  recovery  of  judg- 
ment in  an  action  for  the  partition  of  real  property,  or  for  the  foreclosure 
of  a  mortgage,  or  in  which  a  warrant  of  attachment  has  been  issued,  or 
for  the  construction  of  a  will  or  other  instrument  in  writing,  and  in 
proceedings  to  compel  the  determination  of  claims  to  real  property. 
In  these  cases,  the  allowance  is,  of  course,  in  the  discretion  of  the  court, 
and  it  is  not  necessary  that  the  case  should  be  difficult  or  extraordi- 
nary, or  that  the  prosecution  or  defence  should  have  been  unreasonably 
or  unfairly  conducted.(4) 

And  where  it  appears  to  the  court  that  the  prosecution  or  defence 
has  been  unreasonably  or  unfairly  comiucted,  the  court  may  grant  an 
extra  allowance. 

Hence,  where  a  defence  is  interposed  merely  for  delay,  the  court  will 
regard  it  as  unreasonable,  and  a  proper  case  for  a  per  centage.(5)  And 
every  suit  which  is  gj-oundless  in  its  origin,  and  vexatious  in  its  purpose, 
is  a  prosecution  unreasonably  and  unfairly  conducted,  and  calls  for  an 
allowance.(6) 

But,  it  is  not  in  every  case  of  an  inquest  that  the  allowance  will  be 
granted. 


(1)  Fox  V.  Gould,  5  How.  Pr.  Eep.  278  ;  3  Code  Eep.  209. 

(2)  Fort  V.  Gooding,  9  Barb.  S.  C.  Eep.  388. 

(3)  Sackett  v.  Ba]l,  4  How.  Pr.  Eep.  1\ ;  2  Code  Eep.  4':. 

(4)  Code,  sec.  308.  (6)  'WiHard  v.  Andrews,  4  How.  Pr.  Rep.  65. 
(6)  Moore  v.  'WesterTelt,  1  Code  Eepi,  N.  S.  135. 
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In  practice,  however,  it  may  be  stated  as  a  general  rule,  tbat  the 
court  will  give  a  per  centage  in  almost  every  case  of  trial,  regulating 
the  amount  by  the  nature  and  peculiarities  of  each  case.  The  practice 
differs  in  the  several  districts ;  in  some  the  judge  being  more  liberal 
than  in  others. 

P&r  centage  how  eoiitputed.}  The  amount  upon  which  the  per  cent- 
age  is  to  be  computed,  is  as  follows  ?(1) 

If  the  plaintiff  recovers  judgment,  it  must  be  upon  the  amount  of 
money,  or  value  of  the  property  recovered,  or  claimed,  or  attached,  or 
affected  by  the  construction  of  the  will,  or  sought  to  be  partitioned,  or 
the  amount  due  upon  the  mortgage  in  an  action  for  foreclosure. 
.  If  the  defendant  recover  judgment,  it  must  be  upon  the  amount  of 
money,  or  the  value  of  the  property  claimed  by  the  plaintiff,  or  attached, 
or  affected  by  the  construction  of  the  will,  or  of  the  defendant's  in- 
terest in  the  property  sought  to  be  partitioned,  or  the  amount  claimed 
in  an  action  for  foreclosure  of  a  mortgage.(2) 

How  ascertained.']  The  amount  or  value  upon  which  the  per  centage 
is  to  be  computed,  must  be  determined  by  the  jury,  court  or  referees, 
by  whom  the  action  is  tried,  or  judgment  rendered,  or  by  the  com- 
missioners appointed  to  make  partition. 

Where  the  action  is  to  recover  the  possession  of  either  real  or  per- 
sonal property,  and  the  verdict  is  for  the  defendant,  the  jury  must  assess 
the  value  of  thd  propenty  claimed,  as  the  basis  upon  which  to  compute 
the  allowance.(3) 

The  order  for  the  extra  allowance,  should  be  made  by  the  judge  be* 
fore  whom  the  action  is  tried,  or  the  judgment  rendered.(4) 

A  judge  who  was  not  present  at  the  trial  cannot  at  chambers  make 
the  order  :(5)  and  if  not  made  at  the  trial,  a  motion  must  be  made  to 
the  court.  The  usual  practice,  and  certainly  the  most  convenient  prac- 
tice is,  upon  the  rendition  of  the  verdict,  to  apply  to  the  judge  who  holds 
the  circuit  for  the  extra  allowance.  All  the  facts  are  there  before  him, 
and  he  can  readily  determine  the  motion.  Some  judges  adopt  another 
practice,  namely,  to  postpone  all  such  motions  to  the  last  day  of  the 
term,  and  then  dispose  of  all.  It  would  seem  that  where  the  trial  is 
by  jury,  the  application  must  be  made  to  the  judge  who  tried  the 


(1)  Code,  sec.  309,  sub.  1,  2. 

(2)  Code,  sec.  309,  sub.  2. 

(3)  Flint  V.  Richardson,  2  Code  Rep.  80. 

(4)  Rule  86.     Sackett  V.  Ball,  4  How.  Pr.  E.  71. 

(5)  Mann  v  Tyler,  1  Code  Rep.  N..  S.  382. 
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cause,(l)  and  should  be  made  at  the  coming  in  of  the  verdict,  or  during 
the  term  at  which  the  trial  is  had.(2) 

In  actions  tried  by  referees,  however,  the  court,  not  the  referees,  can 
make  the  allowance.  And  in  this  case  the  application  must  necessarily 
be  to  the  court  at  a  special  term.  The  referees,  who  try  the  cause, 
however,  are  better  able  to  determine  whether  the  case  be  one  in  which 
the  allowance  ought  to  be  made,  than  a  judge,  who  derives  his  know- 
ledge of  the  facts  from  the  papers  used  upon  the  motion,  and  their  cer- 
tificates will  have  great  weight  upon  the  motion ;  but  it  will,  by  no 
means,  be  conclusive,  especially  if  obtained  ex  parte.  Thus,  where  a 
referee  gave  a  certificate,  that  "  the  investigation  and  trial  of  the  cause 
involved  difiBcult  questions  of  law  ;  and  which  required,  and  evidently 
received  much  examination  and  preparation  on  the  part  of  the  counsel," 
and  upon  this  certificate  the  motion  was  made  to  the  court  for  an  extra 
allowance.  The  motion  was  resisted  on  affidavits  denying  that  the  trial 
was  difficult  or  extraordinary.  The  court  denied  the  motion, (8)  and 
'Sill,  justice,  says,  "  the  referee's  certificate  does  not  state  what  the  ques- 
tions of  law  were,  which  he  deemed  difficult  ones.  No  one  will,  I 
think,  contend  that  these  questions  are  to  be  settled  by  the  referee  in- 
stead of  the  court." 

Yet,  in  another  case, (4)  where  a  similar  motion  was  made,  upon  a 
certificate  of  the  referee  furnished  ex  parte,  Roosevelt,  justice,  regarded 
it  as  conclusive  of  the  fact  that  the  case  was  difficult  or  extraordinary. 
He  says,  "  the  good  sense  of  the  rule  seems  to  b.e,  that  the  opinion,  only 
certified,  of  the  referee  or  judge,  who  tried  the  cause,  shall  be  conclu- 
sive to  determine  whether  the  case  was  difficult  or  extraordinary,  un- 
less the  plaintiff  points  out  distinctly,  specific  and  palpable  grounds  of 
error." 

The  allowance  must  be  made  by  the  court  of  original  jurisdiction, 
and  cannot  be  by  an  appellate  court.  Hence,  the  Court  of  Appeals, 
upon  the  affirmance  of  a  judgment  in  the  Supreme  Court,  cannot  give 
an  extra  allowance  ;(5)  and  it  is  too  late  to  apply  to  the  general 
tenn.(6) 

In  no  case  will  the  court  make  an  extra*allowance  upon  an  eoaparte 
motion.(7) 

As  respects  the  phce  where  the  motion  should  be  made,  it  may  be 


(1)  Saokett  v.  Ball,  3  Code  Rep.  47;  4  How.  Pr.  Rep.  71. 

(2)  Flint  V.  Richardson,  2  Code  Rep.  80 1  Van  Rensselaer  v.  Kidd,  S  How.  Pr.  Rep.  242. 

(3)  Gould  V.  Chapin,  2  Code  Rep.  107.  ♦ 

(4)  Harris  v.  Bennett,  not  reported.    See  Voorhis'  Code,  ed.  1852,  p.  348. 

(5)  Wolf  V.  Van  Norstrand,  2  Com.  Rep.  570;  4  How.  Pr.  Rep.  208. 

(6)  Van  Eensselear  v.  Kidd,  5  How.  Pr.  Rep.  242. 

(7)  Howe  V.  Muir,  4  How.  Pr.  Rep.  262. 
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generally  stated  that  it  is  governed  by  tlie  same  rules  as  prescribe  the 
place  of  making  all  other  motions;  and,  therefore,  must  be  made  in  the 
county  or  district  embracing  the  county  designated  in  the  complaint, 
as  the  place  of  trial.  If,  however,  a  special  reason  exists  for  its  being 
made  elsewhere,  it  may  be  so  made.(l)  And  the  same  rule  applies  to 
cases  of  reference. (2) 

Interest  on  verdict^  When  the  judgment  is  for  the  recovery  of 
money,  interest  from  the  time  of  the  verdict  or  report,  until  judgment 
is  finally  entered,  must  be  computed  by  the  clerk,  and  added  to  the 
costs  of  the  party  entitled  thA'eto. 

Costs  on  settlement  of  the  action.']  Upon  a  settlement  of  the  action,  at 
any  time  before  judgment,  the  plaintiff  is  entitled  to  the  costs,  at  the 
rate  before  stated,  up  to  the  time  of  the  settlement.  Thus,  in  an  action 
upon  a  promissory  note,  if  settled  before  answer  put  in,  the  plaintiff 
will  be  entitled  to  seven  dollars,  and  in  actions  where  an  application  to 
the  court  would  be  necessary,  he  will  be  entitled  to  twelve  dollars.{S) 

If  an  attorney  has  been  actually  employed  by  the  defendant,  though 
no  notice  of  retainer  has  been  served,  the  plaintiff  cannot  discontinue, 
except  on  payment  of  five  dollars  costs  to  the  defendant.(4)    And,' 
therefore,  a  notice  of  discontinuance  without  the  payment  or  tender  of 
the  defendant's  costs,  is  a  nullity.(5) 

And  where,  in  an  action  against  several  defendants,  defending  sepa- 
rately, if  the  plaintiff  settles  with  one  of  the  defendants,  without  the 
concurrence  of  the  others,  he  is  liable  to  the  others  for  the  costs  of  the 
defence.(6) 

The  right  to  discontinue  on  payment  of  the  defendant's  costs,  is  ap- 
plicable to  all  actions,  except  in  an  action  to  recover  the  possession  of 
personal  property.  In  this  action,  the  plaintiff  cannot  discontinue  his 
action  without  also  restoring  the  property  taken,  and  paying  the  dam- 
ages which  the  defendant  may  have  sustained.(7) 

Ckrk^s  fees.]  The  clerk  qf  the  county  where  the  trial  is  had,  who  is 
also  clerk  of  the  court,  is  entitled  to  receive  on  every  trial,  from  the 
party  bringing  it  on,  the  sum  of  one  dollar ;  and  for  entering  a  judg- 


(1)  Niver  v.  Roasman,  5  How.  Pr.  Rep.  153 ;  3  Code  Rep.  192. 

(2)  Strong  v.  Snyder,  1  Code  Rep.  N.  S.  118. 

(3)  Eockefeller  v.  Weiderwax,  2  Code  Rep.  3. 

(4)  Foster  v.  Bowen,  1  Code  Rep.  N.  S.  236. 

(5)  Morrison  v.  Ide,  3  Code  Rep.  2T. 

(6)  9  "Wend.  Rep.  435. 

0)  'Wilson  V.  "Wheeler,  1  Code  Rep.  N.  S.  402 ;  6  How.  Pr.  Rep.  49. 
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ment,  fifty  cents,  except  when  the  clerk  is  a  salaried  officer,  and  in  such 
cases,  the  clerk's  fees  for  entering  judgment  is  one  dollar. 

When  a  judgment  is  docketed  in  a  county,  other  than  that  in  which 
it  is  originally  entered,  by  the  filing  of  a  transcript,  the  clerk,  is  entitled 
to  a  fee  of  six  cents. 

The  clerk  is  not  entitled  to  a  trial  fee,. unless  the  cause  is  actually 
tried.  It  being  on  the  calendar  and  referred,  does  not  entitle  the  clerk 
to  a  trial  fee.(l) 

Entering  costs  in  the  judgment?^  It  is  the  duty  of  the  clerk  to  insert 
in  the  entry  of  judgment,  on  the  application  of  the  prevailing  party, 
upon  two  days'  notice  to  the  other,  the  sum  of  the  charges  for  costs, 
and  the  necessary  disbursements  and  fees  of  officers  allowed  by  law, 
including  the  compensation  of  referees,  and  the  expense  of  printing 
the  papers  upon  an  appeal.(2) 

The  manner  of  adjusting  the  costs  will  be  the  subject  of  the  next 
section. 


SECTION  III. 

ADJUSTMENT  OF  COSTS,  AND  APPEALS  THEREFROM. 

The  settlement  or  taxation  of  the  costs  to  which  the  prevailing  party 
may  be  entitled,,  has  always  been  an  important  branch  of  the  practice. 

Under  the  fee  bill,  as  it  existed  prior  to  1840,  it  required  great  skill 
in  correctly  drawing  a  bill  of  costs  in  a  litigated  suit,  as  previous  to 
the  time  I  have  mentioned,  a  large  number  and  great  variety  of  items, 
composed  the  bill.  The  act  of  1840,  in  a  great  measure,  changed  the 
rate  of  charges,  and  gave  a  sum  in  gross  where  before  the  amount  was 
made  up  of  items.  The  Code  has  gone  a  step  farther,  and  now  the 
same  charges  are  to  be  made  in  every  case.  For  the  most  part,  the 
power  of  taxing  costs  has  been  lodged  with  the  clerks  of  the  court.  In 
courts  of  law,  except  for  a  short  time,  (3)  the  clerks,  I  believe,  have 
always  adjusted  or  taxed  the  costs.  There  were  other  officers,  how- 
ever, who  had  a  concurrent  power,  such  as  judges,  circuit  judges,  Su- 
preme Court  commissioners,  and  the  like.  In  the  Court  of  Chancery, 
costs  were  taxed  only  by  vice-chancellors  and  masters. 


(1)  Beuton  V.  Sheldon,  1  Code  Rep.  134.      (2)  Code,  aeo.  311. 
(3)  See  Judiciary  Act,  Laws  184t. 
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It  is  now  the  duty  of  the  clerk  of  the  county  where  the  judgment 
is -to  be  entered,  in  allowances  to  tax  the  costs,  and  no  other  person  is 
now  authorized  to  do  so.(l) 

In  taxing  or  adjusting  the  costs,  the  clerk  acts  in  a  judicial  capacity. 
If  objections  are  made  to  any  of  the  items,  it  is  his  duty  to  decide  or 
determine  such  objections,  and  allow  or  disallow  the  item  objected  to. 
And  his  ultimate  taxation  of  the  bill  is  the  evidence  of  his  decision. 

Notice  of  taxation^  In  all  cases  where  there  has  been  an  appearance 
in  the  action,  the  adverse  party  is  entitled  to  notice  of  the  time  and 
place  of  taxation.  But  where  the  defendant  has  not  appeared,  no  no- 
tice is  necessary.(2)  The  simple  service  of  a  notice  of  retainer,  entitles 
the  defendant  to  notice.{3) 

The  notice  must  be  served  two  days  before  the  time  of  intended  tax- 
ation, and  must  state  the  time  and  place  when  and  where  the  taxation 
will  take  place.  And  it  is  usual  in  practice. to  indorse  the  notice  upon 
the  copy  of  the  costs  served. 

If  for  any  reason  the  costs  are  not  taxed  at  the  time  they  are  noticed 
for,  a  new  notice  must  be  served  ;  otherwise,  however,  if  the  opposing 
party  has  not  appeared  to  contest  the  taxation.  In  which  case  no  new 
notice  is  necessary.(4) 

The  notice  cannot  in  any  case  be  less  than  two  days,  and  it  would* 
seem  that  a  notice  served  on  Saturday  for  Monday  will  not  be  regarded  as 
two  days'  noti,ce.(5)  In  this  case  the  notice  was  served  between  eight 
and  nine  o'clock  on  Saturday  evening,  and  the  costs  were  to  be  taxed 
some  thirty  miles  distant  at  nine  o'clock  on  Monday  morning,  and  the 
court  say  such  practice  is  overreaching  and  oppressive. 

The  effect  of  omitting  to  give  this  notice,  in  cases  where  the  adverse 
party  is  entitled  to  receive  it,  has  been  variously  understood.  At  one 
time  it  was  decided  by  several  of  the  judges,  that  if  costs  were  taxed 
without  notice,  the  judgment  was  irregular  and  would  be  set  aside.(6) 
But  more  recent,  and  as  I  think  better  considered  decisions,  have  held, 
that  such  omission  does  not  affect  the  regularity  of  the  judgment,  but 
merely  entitles  the  defendant  to  a  re-adjustment  of  the  costs  at  the 
expense  of  the  plaintiflF.(7) 

(1)  Code,  sec.  311. 

(2)  Richards  v.  Snetzer,  1  Code  Rep.  Ill ;  Wilcox  v.  Curtis,  lb.  12T. 

(3)  Bison  V.  N.  T.  Equit.  Ins.  Co.,  2  Code  Rep.  30. 
(4  1  John.  Cas.  32  ;  2  Wend.  Rep.  252. 

(5)  Whipple  V. -Williams,  4  How.  Pr.  Rep.  28. 

(6)  Bison  T.  N.  Y.  Bqult.  Ins.  Co.,  2  Code  Rep.  30  ;  Bk.  of  Massilon  v.  Dwight,  Id.  49 ; 
Goldsmith  v.  Marpe,  Id.  49  ;  Dike  v.  Peek,  1  Id.  54. 

(1)  Richards  v.  Snetzer,  1  Code  Rep.  117  ;  Hughes  v.  Mulvey,  1  Sand.  S.  C.  Rep.  92; 
Dlx  V.  Palmer,  3  Code  Rep.  214,  5  How.  Pr.  Rep.  233 ;  Tracy  v.  Humphrey,  1  Code  Rep. 
N.  S.  191 ;  Gilmartiu  v.  Smith,  4  Sand.  S.  C.  Rep.  684;  Stinson  v.  Huggins,  9  How.  Pr. 
Rep.  86;  Potter  v.  Smith,  lb.  262.  « 
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Such  now  is  understood  to  be  the  settled  practice  of  this  court,  and 
the  only  penalty  that  is  incurred  in  omitting  to  give  notice  of  the  ad- 
justment of  the  cosIb,  is  that  upon  a  motion  by  the  defendant,  the  tax- 
ation will  be  set  aside  with  costs  and  a  new  taxation  ordered, 

I  am  not  aware  that  a  practice  which  prevailed  before  the  adoption 
of  the  Code,  and  which  avoided  this  penalty,  has  been  fully  recognized 
since.  If  a  party  wished  to  expedite  his  judgment,  he  could  tax  his 
costs  without  notice,  and  then  by  serving  a  copy  of  the  taxed  bill  with 
a  notice  of  retaxation  at  the  expense  of  the  party  procuring  the  taxa- 
tion, and  to  subtract  the  amount  deducted  upon  such  retaxation  from 
the  execution,  and  thus  avoid  a  motion  to  set  aside  such  first  taxation.(l), 

I  can  see  no  reason  why  such  a  practice  should  not  preyail  now, 
The  effect  of  taxing  without  notice,  is  to  render  the  taxation  irregular.' 
but  all  the  court  will  do  will  be  to  set  it  aside  with  costs,  and  then 
there  must  be  a  retaxation.  If,  therefore,  the  plaintiff,  upon  having 
his  costs  taxed  without  notice,  immediately  does  what  the  court  on  mo- 
tion would  order  to  be  done, — that  is,  gives  notice  of  retaxation  at  his 
expense,  and  that  the  amount  subtracted  on  the  retaxation  will  be  de- 
ducted from  the  execution,  I  cannot  perceive  why  it  is  not  good  prac- 
tice. I  am  not,  as  I  have  said,  aware  that  this  practice  has  been  fully 
recognized  by  our  courts,  but  that  it  would  be  correct  practice  is,  I 
think,  clearly  deducible  from  the  opinion  in  the  case  of  Trdcey  v. 
Humphrey.^)  This  was  a  motion  to  set  aside  the  judgment  because 
of  the  omission  to  give  notice  of  the  taxation  of  costs.  The  court  say, 
"the  motion  to  set  aside  the  judgment  for  irregularity  in  adjusting 
costs  without  notice,  is  denied  ;  but  the  plaintiffs,  before  proceeding  to 
enforce  said  judgment,  are  to  give  fresh  notice  of  adjustment  of  costs, 
and  deduct  from  the  execution  whatever  amount  shall,  on  such  re-adjust- 
ment, be  deducted  from  the  costs.  The  record  and  docket  of  judgment 
mustbe  amended  if  any  deduction  be  made  on  such  re-adjustment."  Here 
it  is  clearly  intimated  that  the  practice,  as  I  have  stated  it,  would  be 
proper.  In  another  case,(3)  where  this  practice  was  pursued,  it  was 
upheld  by  the  court.  There  the  costs  were  adjusted  without  notice, 
and  notice  of  re-adjustment  given.  The  court  held  that  the  taxation 
without  notice,  did  not  render  the  judgment  irregular,  but  merely  the 
taxation,  and  they  say ;  "  But  we  have  seen,  that  a  retaxation  on  no- 
tice, with  an  offer  to  indorse  the  deduction  X)n  the  execution,  would 
cure  the  irregularity,  under  the  old  practice.  And  there  is  no  good 
reason  why  it  should  not  do  so  now.  The  notice  of  re-adjustment  of 
costs,  therefore,  rendered  the  judgment  for  costs  regular."(4) 

(1)  Graham's  Pr.  2d  Ed.  338.  ""  (2)  1  Code  Eep.  N.  S.  197. 

(3)  Dix  V.  Palmer,  5  How.  Pr.  Rep.  233. 

(4)  This  practice  is  upheld  by  a  very  recent  decision;  Stinaon  y.  Euggins,  9  How.  Pr. 
Eep.  86. 
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No  express  authority  is  conferred  upon  the  clerk  to  tax  costs,  except 
in  cases  of  final  judgment,  but  the  court,  where  it  becomes  necessary  to 
ascertain  the  amount  of  interlocutory  costs,  may  refer  it  to  the  clerk  to 
tax  the  bill.(l)  Thus,  where  a  new  trial  is  granted,  or  an  inquest  is 
set  aside  on  payment  of  costs,  the  court  will  direct  the  costs  to  be  ad- 
justed by  the  clerk.  , 

It  is  the  duty  of  the  clerk,  in  adjusting  costs,  whether  they  be  op- 
posed or  not,  to  examine  the  charges,  and  to  strike  out  all  charges  for 
costs  or  disbursements  that  are  improperly  inserted  in  the  bill. 

The  Code  requires  that  the  disbursements  shall  be  stated  in  detail, 
and  verified  by  afiadavit.(2)  So  far  as  regards  the  ordinary  disburse- 
ments, such  as  clerk's  and  sheriff's  fees,  and  the  like,  the  ordinary  affi- 
davit that  they  are  correctly  charged  will  be  sufiicient ;  but  where  there 
are  witnesses'  fees  and  charges  for  copies  of  papers,  the  affidavit  must 
be  more  specific.  In  the  case  of  witnesses,  the  affidavit  must  state  their 
names,  residence,  and  distance  they  have  respectively  traveled  in  com- 
ing to  and  returning  from  the  court,  the  number  of  days'  attendance, 
and  that  each  of  them  was,  or  was  believed  to  be,  a  material  and  neces- 
sary witness  for  the  party  in  whose  behalf  he  was  subpoen8ed.(3)  So 
where  there  are  charges  in  a  bill  for  the  copies  of  papers,  it  must 
appear  by  the  affidavit,  that  they  were  actually  and  necessarily  made 
for  use,  or  were  actually  used,  and  that  the  amount  charged  is  rea- 
sonable. 

1 

Appeal  from  taxation  or  adjustment.']  From  the  taxation  or  adjust- 
ment of  costs,  either  party  conceiving  himself  aggrieved,  may  appeal 
to  the  special  term.  The  appeal  cannot  be  heard  at  a  general  term. 
The  power  to  review  the  taxation  of  costs  by  the  clerk,  is  not  expressly 
given  by  the  Code,  but  it  is  one  of  the  incidental  powers  of  the  court, 
by  which  they  have  the  right  to  control  the  legal  acts,  and  compel  the 
performance  of  the  legal  duty,  of  all  its  inferior  officers.(4)  The  appeal 
is  in  the  nature  of  a  motion  for  a  review  of  the  adjustment,  and  is 
founded  upon  the  affidavits  and  papers  used  before  the  clerk,  and  no 
others  can  be  used. 

The  motion  must  be  promptly  made,  and  before  the  ccJsts  are  paid.(5) 
So,  the  motion  cannot  be.  made  after  two  or  three  terms  have  inter- 


(1)  Eckerson  v.  Spoor,  3  Code  Rep.  10 ;   Morriaou  v.  Ide,  id.  304 ;    Mitchell  v.  'Wester- 
velt,  6  How.  Pr.  Rep.  268 ;  Nellis  v.  DeForrest,  id.  413. 

(2)  Code,  sec.  311. 

(3)  Schermerhorn  v.  Van  Voast,  1  Code  Rep.  N.  S.  400. 

(4)  "Whipple  V.  Williams,  4  How.  Pr.  Rep.  28. 

(5)  Collomb  V.  Caldwell,  1  Code  Rep.  N.  &  41;  Schermerhom  v.  Voast,  ib.  400;  5  How. 
Pr.  Rep.  458. 
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vened,  at  wUcli  the  party  might  have  applied  for  a  retaxation,(l)  un- 
less a  sufficient  excuse  is  given.  No  other  papers  can  be  used  on  the 
appeal,  than  such  as  were  used  before  the  clerk,  nor  can  any  new  ob- 
jections to  the  items  of  costs  be  taken.  Hence  the  court  will  not  re- 
view the  bill  on  a  point  not  taken  before  the  clerk.(2)  And  it  should 
appear  distinctly,  what  items  in  the  bill  were  objected  to,  and  allowed 
under  objection.(3) 

The  usual  mode  of  appealing  is  this.  The  party  desiring  to  appeal 
draws  an  affidavit  of  the  proceedings  before  the  clerk,  stating  the  ob- 
jections taken,  and  the  items  allowed  by  the  clerk  under  objection.  To 
this  affidavit,  be  annexed  a  copy  of  the  bill  of  costs,  and  copies  of  all 
affidavits  and  papers  used  before  the  clerk.  A  copy  of  the  affidavit 
and  papers  annexed  is  served  on  the  attorney  of  the  adverse  party,  with 
notice  of  motion  for  the  first  day  of  the  next  special  term.  The  motion- 
is  made  in  the  same  manner  as  other  special  motions.(4) 


CHAPTER  III. 

OF    EXECUTIONS. 
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SECTION  I. 

THE  GENERAL  DIVISION  OF  EXECUTIONS. 

An  execution  is  the  process  issued  by  the  attorney  to  enforce  the 
judgment.    Formerly,  an  execution  issued  out  of  the  court,  was  under 


(1)  1  Co  wen,  49.  (2)  1  Cowen,  591. 

(3)  People  V.  Oakes,  1  How.  Pr.  Rep.  195. 

(4)  See  Post,  under  title  of  "special  motiona." 

Vol.  II.  6 
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seal,  tested  in  the  name  of  the  chief  justice  or  first  judge,  and  was  sub- 
scribed by  the  clerk.  All  these  formalities  are  now  dispensed  with, 
and  the  execution  is  a  simple  direction  to  the  sheriff  or  other  ofiBder, 
requiring  him  to  collect  the  judgment,  or  deliver  the  real  or  personal 
property,  according  as  the  judgment  is. 

As  the  execution  is  the  process  used  for  the  enforcement  of  the  judg- 
ment, it  must,  of  course,  pursue  the  tenor  of  the  judgment  strictly,  and 
it  will  necessarily  assume  different  forms,  according  to  the  nature  of 
the  action,  and  of  the  recovery. 

There  are  three  kinds  of  executions  :  one  against  the  property  of  the 
judgment  debtor,  another  against  his  person,  and  the  third  for  the  de- 
livery of  the  possession  of  real  or  personal  property,  or  such  delivery 
with  damages  for  withholding  the  same. 

These  will  be  noticed  separatel3^ 

The  three  kinds  1  have  specified,  are  all  the  executions  which  can,  in 
any  case,  be  issued.  There  are  kinds  of  judgments  which  are  enforced 
in  other  ways,  such,  for  example,  as  judgments  of  foreclosure  and  sale 
of  mortgaged  premises ;  in  cases  of  partition  of  lands,  and  other  cases 
where  specific  relief  is  granted  by  the  court.  These  are  cases  which 
heretofore  would  have  been  denominated  "  equitable,"  and  in  which 
the  judgment  or  decree  would  have  been  enforced  or  executed  by  a 
master  in  Chancery.  I  shall  speak  of  this  class  of  judgments  in  the 
fifth  section  of  this  chapter. 


SECTION  II. 

EXECUTIONS  AGAINST  PEOFEETY. 

In  all  cases  where  a  general  judgment  is  rendered,  for  the  recovery 
of  money,  in  favor  of  the  one  party  or  the  other,  an  execution  against 
the  property  of  the  judgment  debtor  may  be  issued  to  collect  the  judg- 
ment. This  execu,tion  is  proper  in  all  cases,  except  where  the  judg- 
ment is  for  the  delivery  of  the  possession  of  real  or  personal  property. 
An  execution  against  the  person  of  the  judgment  debtor  can  in  no  case 
be  issued,  until  after  the  return  of  an  execution  against  his  property, 
unsatisfied  in  whole  or  in  part.(l) 

The  execution  against  the  property  requires  the  officer  to  satisfy  the 
judgment  out  of  the  personal  property  of  the  judgment  debtor,  and  if 

(1)  Code,  sec.  288. 
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sufficient  personal  property  cannot  be  found,  then  to  satisfy  the  same 
out  of  the  real  property  belonging  to  such  judgment  debtor,  on  the  day 
when  the  judgment  was  docketed  in  the  county,  to  which  the  execution 
.is  issued,  or  at  any  time  thereafter/!)  If  the  judgment  be  against  real 
■or  personal  property  in  the  hands  of  personal  representatives,  heirs,  de- 
visees, legatees,  tenants  of  real  property,  or  trustees,  the  execution  must 
require  the  sheriff  to  satisfy  the  judgment  out  of  such  property.(2)  The 
execution  against  the  property  of  the  judgment  debtor,  generally,  may 
be  issued  to  the  sheriff  of  any  county  where  the  judgment  is  dock- 
eted.(S)  So  executions  may  be  issued  at  the  same  time  to  different 
counties.(4) 

Upon  what  ^  may  he  htmd.l  The  execution  may  be  levied  on  any 
property  of  the  defendant,  within  the  county,  to  the  sheriff,  of  which 
it  is  directed. 

As  respects  personal  property,  the  sheriff  was,  before  the  Eevised 
Statutes,  authorised  to  seize  everything  of  a  tangible  nature,  belonging 
to  the  defendant,  except  mere  chases,  in  action  ;(5)  or  an  equity  of  re- 
demption in  goods  ;(6)  or  articles  expressly  exempted  by  statute  ,-(7)  or 
bank  shares,  or  shares  in  a  public  library  ;(8)  or  the  like.  It  is  now 
provided,  that  upon  execution  against  the  property  of  a  defendant,  the 
officer  shall  levy  upon  any  current  gold  or  silver  coin,  belonging  to 
such  defendant,  and  shall  pay  and  return  the  same,  as  so  much  money 
collected,  without  exposing  the  same  for  sale  at  auction.(9)  Upon  such 
executions,  the  officer  may  levy  upon  and  sell  any  bills,  or  other  evi- 
dences of  debt  issued  by  any  moneyed  corporation,  or  by  the  govern- 
ment of  the  United  States,  and  circulated  as  money,  which  shall  be- 
long to  the  defendant  in  such  execution.{10)  When  goods  or  chattels 
shall  be  pledged,  for  the  payment  of  money,  or  the  performance  of  any 
contract  or  agreement,  the  right  and  interest  in  such  goods,  of  the  per- 
son making  such  pledge,  may  be  'sold  on  execution  against  him,  and 
the  purchaser  shall  acquire  all  the  right  and  interest  of  the  defendant, 
and  shall  be  entitled  to  the  possession  of  such  goods  and  chattels,  on 
complying  with  the  terms  and  conditions  of  the  p]edga(ll)  And  per- 
sonal property,  pledged  by  way  of  mortgage,  may,  after  forfeiture,  be 
levied  upon  by  virtue  of  an  execution  against  the  merigagee,  although 
it  remain  in  the  hands  of  the  mortgagw,{12) 


(1)  Code,  sec.  289,  Sub.  1.  (2)  Code,  eec.  289,  sub.  2. 

j(3)  Code,  sec.  28T.  (4)  Code,  see.  287. 

(5)  15  Cowen,  24a  <6)  4  Cowen,  461. 

(7)  12  Johns.  220,  335  4  etvide  17  Johns.  351. 

(8)  9  Johns.  96.  (9)  2  R.S.  366,  sec.  18. 
(10)  lb.  sec.  19.  (11)  lb.  sec.  20. 

(12)  9  "Wendell,  268. 
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But  where  the  mortgagee  has  actually  taken  possession  of  the  prop>- 
erty,  under  a  power  contained  in  the  mortgage,  it  has  been  held  that 
the  interest  of  the  mortgagee  was  not  thesubject  of  sale  under  an  exe- 
cution against  the  mo,rtgagor.(l)  The  court  say  the  interest  of  the  mort- 
gagor and  judgment  debtor,  was  a  right  of  redemption  only,  a  mere 
chose  in  action,  not  the  subject  of  levy  and  sale  upon  execution. 

This  case  arose  before  the  adoption  of  the  Code  of  Procedure,  and 
was,  therefore,  decided  upon  the  law  as  it  then  existed,  and  it  may, 
well  be  questioned  whether,  under  the  Code,  such  right  of  redemption 
would  not  be  the  subject  of  levy  and  sale. 

The  sheriff  is  required  to  satisfy  the  execution  out  of  the  personal 
property  of  the  judgment  debtor,(2)  and  the  definition  given  in  the  Code 
of  personal  property,  is,  that  it  includes  money,  goods,  chattels,  things  in 
action,  and  evidences  of  debt.(8) 

The  following  property,  when  owned  by  any  person  being  a  house- 
holder, shall  be  exempt  from  levy  and  sale,  under  any  execution,  and 
such  articles  thereof  as  are  movable,  shall  continue  so  exempt,  while 
the  family  of  such  person,  or  any  of  them,  may  be  removing  from  one 
place  of  residence  to  another :  1.  All  spinning-wheels,  weaving-looms 
and  stoves,  put  up  or  kept  for  use  in  any  dwelling  house,  2.  The 
family  bible,  family  pictures  and  school  books,  used  by  or  in  the  family 
of  such  person,  and  books  not  exceeding  in  value  fifty  dollars,  which 
are  kept  and  used,  as  part  of  the  family  library.  3.  A  seat  or  pew, 
occupied  by  such  person,  or  his  family,  in  any  house  or  place  of  public 
worship.  4.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and  the 
yarn  or  cloth,  manufactured  from  the  same ;  one  cow,  two  swine,  the 
necessary  food  for  them  ;  all  necessary  pork,  beef,  fish,  flour  and  vege- 
tables, actually  provided,  for  family  use  ;  and  necessary  fuel  for  the  use 
of  the  family  for  sixty  days.  5.  All  necessary  wearing  apparel,  beds, 
bedsteads  and  bedding,  for  such  person  and  his  family ;  arms  and  ac- 
coutrements required  by  law,,  to  be  kept  by  such  person,  necessary 
cooking  utensils,  one  table,  six  chairs,  six  knives  and  forks,  six  plates, 
six  tea  cups  and  saucers,  one  sugar  dish,  one  milk  pot,  one  tea  pot,  and 
six  spoons ;  one  crane  and  its  appendages,  one  pair  of  andirons,  and  a 
shovel  and  tongs.  6.  The  tools  and  implements  of  any  mechanic, 
necessary  to  the  carrying  on  of  his  trade,  not  exceeding  twenty-five  dol- 
lars in  value.(4)  By  an  act  also,  passed  April  15,  1814,(5)  for  the  ben- 
efit of  indigent  widows  and  females,  the  following  articles  loaned  or 
furnished  to  them,  are  exempt  from  seizure,  viz :  looms,  spinning-wheels, 
stoves  and  their  appurtenances,  wool,  worsted,  hemp,  flax  and  tow,  to 

(1)  Mattison  v.  Banous,  2.  Carr.  Rep.  295. 

(2)  Code,  see.  289,  sub.  1.  ,  (3)  Code,  sec.  463. 

(4)  2  E.  S.  361,  sec.  22.  (5)  Laws  of  1814,  oh.  141,  p.  162. 
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the  amount  of  twenty  pounds  weight,  upon  the  person  taking  a  receipt 
therefor,  acknowledged,  as  pointed  out  by  the  act.(l} 

In  addition  to  these  exempted  articles,  it  has  been  further  providedj 
that  there  shall  be  exempted  from  levy  and  sale  under  execution, 
necessary  household  furniture,  and  worJcing  tools  and  team,,  owned  by 
any  person  being  a  householder,  or  haying  a  family  for  which  he  pro- 
vides, to  the  value  of  not  exceeding  one  hundred  and  fifty  dollars: 
Provided,  that  such  exemption  shall  not  extend  to  any  execution  is- 
sued on  a  demand  for  the  purchase-money  of  such  furniture  or  tools,  or 
team,  or  articles  now  enumerated  by  law.(2) 

These  exemptions,  however,  are  mere  personal  privileges,  of  which 
the  owner  alone  can  take ,  advantage.(3)  With  respect,  also,  to  those 
articles,  which  are  exempted,  on  the  ground  of  their  being  necessary^ 
the  party  claiming  the  benefit  of  exemption,  must  show  affirmatively 
and  certainly,  that  they  were  in  fact  necessary,,  not  merely  that  they 
might  be  sq.(4) 

Necessary  wearing  apparel  is  exemjpt  only  when  it  is  owned  T^y  a 
householder  or  head  of  a  family.(5) 

Wool  and  articles  manufactured  from  it,  not  exceeding  in  quantity 
the  fleeces  of  ten  sheep,  is  exempt  in  the  hands  of  a  householder  who 
does  not  own  any  sheep.(6) 

So,  necessary  vegetables  in  any  stage  of  obtaining  them  for  fiimily 
use,  are  exempt.  (7) 

Under  the  act  of  1842,  extending  the  exemption,  it  has  been  held, 
*hat  a  one  horse  wagon  is  not  exempt,  it  not  being  any  f)art  of  a 
team-^S)     But  the  horse  of  a  country  physician  is  exempt.(9) 

In  all  these  cases  it  is  to  be  observed  that  the  exemption  only  extends 
to  "necessary"  articles,  and  whether  they  ar«  necessary  or  not,  is  a 
question  of  fact  for  the  jury  to  determine.(10) 

As  regards  the  real  property  of  the  defendant,  theexecution  attaches 
to,  and  is  properly  leviable  on  the  real  property  or  the  interest  in  lands 
which  we  have  spoken  of  before,  as  subject  to  the  lien  of  the  judg- 
jnent.(ll)  This  species  of  property  cannot  be  seld  under  the  execution, 
until  the  personal  estate  of  the  defendant  is  exhausted,  the  sherifi"  being 
expresly   commanded,  in  the  first  instance,  that  the  amount  of  the 


II)  3  E.  S.  425,  sec.  3. 

<2)  Laws  1842,  p.  ISS,  chap.  \m,  sec.  1. 

<3)  1  Cowen,  114 ;  16  "Wend.  562.  (4)  14  Johns.  484 ;  1  Denio,  462,  5  lb.  US. 

^S)  19  Weod.  Rep.  4!r5.  (6)  11  Wend.  Eep.  44 ;  21  Id.  68. 

((7)  Davis  V.  Peabody,  10  Barb.  S.  C.  Rep.  91. 

<(8)  Morse  v  Keys, «  How.  Pr.  Eep.  18. 

<(9)  "Wheeler  v.  Cropsey,  5.  How.  Pr.  Eep.  288. 

i(10)  Dickerson  v.  Van  Tine,  1  Sand.  S.  G.  Eej).  .W4. 

^41)  2  R.  S.  359,  sec.  3. 
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judgment  be  made  of  the  personal  property  of  the  defendant,  and  if 
sufficient 'personal  property  cannot  he  found,  that  thtn  he  cause  the  amount 
to  be  made  of  the  real  prO'perty.(l) 

Proceedings,  where  the  piioperty  is  daimed  hy,  anothsr.'}  The  sheriff  is 
bound,  in  executing  the  execution,  to  take  care  and  levy  it,  only 
upon  the  property  of  the  defendant  ;(2)  and  if  he  haTO  reasonable 
ground  of  doubt,  whether  the  property  be  the  debtor's  property,,  he  i& 
bound,  if  no  indemnity  be  tendered  by  the  creditor,  to  call  a  jury  and 
try  the  title.  If  they  find  the  goods-  are  not  the  debtor''s,  the  execu- 
tion may  then  be  returned  nulla  bona,  and  the  sheriff  is  justified  in 
making  that  return,  unless  an  indemnity  be  then  tendered.  If  it  be, 
he  is  bound  to  proceed,  notwithsta^nding  the  finding  of  the  jury.(3) 
The  creditor  is  never  bound,  however,  to  tender  an  indemnity,  till  the 
jury  have  passed  on  the  question  O'f  property  ;(4)  and  a  sheriff  acta  at 
his  peril,  in  making  a  return  of  nwlla  bona,  under  amy  other  circum- 
stances ;(5)  and  evern  the  declaration  of  the  creditor  or  his  attorney,  that 
he  would  sell,  let  the  jury  find  as  they  would,  does  not  dispense  with 
the  necessity  of  calling  a  jury.(6)  This  inqufeition,  however,  not  pro- 
ceeding from  the  covert,  but  being  intended  merely  to  indemnify  the 
sheriff  in  making  his  return,  is  not  conclusive,  in  any  case,  in  his  favor, 
either  in  an  action  against  him  for  taking  the  goods  of  a  stranger,(7) 
or  in  an  action  for  a  false  return  of  nuUa  lona  ;(8)  n(»-  will  the  court 
for  this  reaso®,  interfere  and  set  aside  such  an  inquisition  ;(&)  although  it 
may  be  given  in  evidence,  to  show  that  he  has  not  acted  maliciously  ;(10) 
or  for  the  purpose  of  mitigating  the  damages.(ll)  And  where  the  sheriff 
sold  property  on  an  esecation  against  the  defendants,  and  indorsed  the 
amount  of  saks  upon  the  execution,  but  the  property  tu.rned  out  to 
belong  to  a  third  person,  who  recovered  its  value,  in  an  action  against 
the  sheriff  and  the  plaintiff  jointly,  the  court  ordered  the  indorse- 
ment to  be  stricken  ©at,  and  that  another  execution  should  issue  for 
the  whole.(12) 

It  is  not  necessary,  in  order  to  authorize  a  levy  upon  property, 
whether  personal  or  real,  that  the  ostensible  title  should  be  in  the  de- 
fendant ;  for  if  he  have  assigned  it,  not  for- a  valuable  consideration,  and 
iona  fide,  but  colorably  merely,  such  sale  will  be  regar&d  as  void  as 


(1)  CoiJe,  sec.  285;  sub.  1. 

(2)  2  Cowen,  543-;  4  T.  E.  633;  648;  3  M.  &  Sfelw.  175 ;  eivide  3  Cair.  &  Payne,  624  -. 
2'  Stark.  396. 

(3)  8X!t>wen,  65.  (4)  Ibid;  1  "We-ndell,  238i 

(6)  8  Cowen,  6&.  (6)  Ibid. 

(7)  1  Hall,  595,  2  H.  Bl.  43t.  (8)  3  M.  &  Selw.  115. 
(9)  6  T.  E.  88.  (10)  3  M.  &  Selw.  175. 
(11)  Ibid ;.  10  Johns.  98  ;  8  Johns.  185.        (12)  5  Cb-wen,  28)0. 
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against  the  execution  creditor.  What  shall  constitute  fraud,  in  the  as- 
signment of  personal  property,  has  been  much  agitated  in  the  English 
courts,  as  well  as  in  our  own,  and  a  detailed  review  of  the  cases  on  that 
subject,  would  be  neither  profitable  nor  instructive.  They  all  appear 
to  have  settled  down  in  the  doctrine,  which  has  been  since  recognized 
and  declared,  (1)  by  statutory  enactment, (2)  that  every  sale,  made  by  a 
vendor  of  goods  and  chattels  in  his  possession,  or  under  his  control, 
and  every  assignment  of  goods  and  chattels,  by  way  of  mortgage  or 
security,  or  upon  any  condition  whatever,  unless  the  same  be  accom- 
panied by  an  immediate  delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  things  sold,  mortgaged  or  as- 
ssigned,  shall  be  presumed  to  be  fraudulent  and  void,  as  against  the 
creditors  of  the  Vendor,  or  the  creditors  of  the  person  making  such  as- 
signment, or  subsequent  purchasers  in  good  faith ;  and  shall  be  con- 
clusive evidence  of  fraud,  unless  it  shall  be  made  to  appear,  on  the 
part  of  the  persons  claiming  under  such  sale  or  assignment,  that  the 
same  was  made  in  good  faith,  and  without  any  intent  to  defraud  such 
creditors  or  purchasers. 

.  In  the  case  of  Bissel  v.  Hoja7cins,(S)  all  the  cases  relative  to  actual  or 
constructive  frauds  upon  creditors,  by  their  debtors,  are  fully  reviewed ; 
and  the  court  determine,  that  in  every  case  where  the  question  relates 
to  the  hona  fides  of  the  transaction,  as  to  the  sale  of  goods,  the  retain- 
ing possession  of  them,  and  the  exercising  acts- of  apparent  ownership 
over  them,  are  to  be  particularly  looked  to,  and  that  though  these  ap- 
pearances are  prima  facie  evidence  of  fraud,  yet  they  may  be  explained; 
that  it  is  competent,  in  the  face  of  all  these  appearances,  to  show  that 
property,  which  apparentlybelongs  to  one,  is  in  fact  the  property  of 
another,  that  no  deception  has  been  intended  or  practiced,  and  that  to 
whom  the  property  in  question  in  truth  belongs,  and  whether  there  has 
been  any  deception  or  fraud  or  not,  are  matters  of  fact  for  a  jury. 
Upon  the  same  principle,  also,  a  mortgage  of  personal  property  is  valid, 
though  the  possession  of  the  property  remain  in  the  mortgagor,  where 
the  transaction  is  fair  ;(4)  but  in  all  these  cases  the  legal  test  is  to  be 
applied,!  and  a  judgment  creditor ,  whose  execution  is  levied,  will  be  re- 
garded as  on  the  same  footing  with  a  hona  fide  purchaser,  and  as  having 
the  same  right  to  hold  the  property  of  his  debtor!'(5)  An  action,  how- 
ever, by  the  owner  of  goods  let  for  an  unexpired  term,  against  the 
sheriff,  for  taking  them  under  an  execution  against  the  party  who 


(1)  See  8  "Wendell,  380.  (2)  2  R.  S.  136,  see.  5. 

(3)  3  Cowen,  166. 

(4)  8  Johns.  446 ;   2  Cowen,  246 ;  3  Cowen,  166 ;    4  Cowen,  461 ;  T  Cowen,  290 ;   8 
.  "Wendell,  SVS  ;  5  "Wendell,  198,  345;  12  "Wendell,  297. 

(6)  2  "Wendell,  601/ 
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hired  them,  is  not  maintainable,  if  it  appear  that  the  sheriff  has  not 
sold ;  and  it  is,  in  such  case,  the  duty  of  the  party  letting,  to  give  no- 
tice to  the  sheriff  of  the  limited  nature  of  the  hirer's  interest.(l)  For 
a  full  review  of  all  the  cases  on  this  subject,  the  student  is  referred 
to  the  case  of  Bissel  v.  Hophins,{2)  and  the  note  of  the  reporter,  and  to 
the  subsequent  cases  above  cited ;  and  also  to  the  very  learned  opinion 
of  Savage,  Ch.  J.  in  ffall  v.  Tuttle,{Ji)  and  many  subsequent  cases. 

A  more  usual  impediment  in  the  way  of  executions  at  law,  is  that 
which  is  created  by  an  assignment  of  the  debtor's  property,  in  trust  for 
the  benefit  of  creditors,  before  the  lien  of  the  judgment,  in  case  of  real 
estate,  or  of  the  execution,  in  case  of  personal  property,  has  attached. 
This  results  from  the  principle,  which  is  well  settled,  that  a  debtor,  in 
failing  circumstances,  may  prefer  one  creditor  or  class  of  creditors  over 
another  ;(4:)  and  that  such  preference  will  protect  his  property  from 
being  levied  on,  at  the  suit  of  a  judgment  creditor,  whose  execution  is 
issued  subsequently  to  the  assignment.  The  validity  of  such  an  assign- 
ment is  only  recognized,  however,  where  it  is  fair  and  without  fraud. 
If  it  be  of  the  latter  character,  it  is  void,  both  at  law  and  in  equity ; 
and  the  plaintiff  in  the  execution,  may  either  treat  it  as  such,  and  levy, 
notwithstanding  the  assignment,  or,  as  is  more  usual,  may  bring  an  ac- 
tion to  remove  the  fraudulent  obstruction.  The  plan  of  this  work  will 
not  permit  even  an  allusion  to  the  many  distinctions,  which  have  grown 
out  of  the.  application  of  this  rule,  and  with  which  the  reports,  chiefly 
in  equity,  of  our  own  state,  and  those  of  our  sister  states  abound.  The 
student  will  find  them  fully  discussed,  by  Chancellor  Kenty  in  his  com- 
mentaries,(5)  and  by  Mr.  Angell,  in  his  recent  work  on  the  law  of  assign- 
ments, in  trust  for  the  benefit  of  creditors,  where  the  law  on  the  subject  is 
examined  with  great  clearness  and  ability.(6) 

For  the  same  reason,  also,  which  protects  the  judgment  creditor  from 
the  fraud  of  his  debtor,  the  former  will  not  be  allowed  to  avail  himself 
of  the  fraud  of  the  latter  to  satisfy  his  execution.  Thus,  where  a  debtor 
confesses  a  judgment,  and  afterwards  fraudulently  purchases,  and  pro- 
cures to  be  delivered,  goods,  without  paying  for  them,  with  intent  to 
subject  them  to  the  execution  of  the  judgment  creditor,  the  title  of  the 
goods  does  not  become  vested  in  the  purchaser,  and  they,  therefore. 


(1)  3  Oarr  &  Payne,  435  ;  1  Ibid.  347. 

(2)  3  Cowen,  166. 

(3)  8  Wendell,  378,  392. 

(4)  7  Cow.  735  ;  2  Johns.  Ch.  Rep.  307 ;  4  Johns.  Ch.  Rep.  682  ;  X  Binnejs  502. 

(5)  Vol.  2.  p.  530,  632. 

(6)  See,  also,  the  indexes  to  the  Chancery  Reports  of  this  State,  tit.  Dehtor  and  Creditor, 
— and — Fraud. 
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cannot  be  taken  on  an  execution  against  him;(l)  and  in  such  a  case, 
this  court  will  direct  the  goods  to  be  restored  to  the  seller.(2) 

In  all  these  cases,  if  the  property  be  levied  on,  the  claimant  has  his 
option,  either  to  interpose  a  claim,  which  will  be  tried  by  the  sheriff's 
jury,  in  the  manner  above  referred  to ;  or,  at  once,  to  commence  an  ac-, 
tion  for  the  trespass  ;  or  he  may  pursue  first  the  one,  and  then  the  other ; 
the  verdict,  in  the  former  case,  before  the  sheriff's  jury,  not  being  con- 
clusive, but  being  intended,  as  we  have  seen,  merely  for  the  indemnity 
of  the  sheriff.  If  the  verdict  be  for  the  claimant,  the  sheriff  will  of 
course  refuse  to  proceed  and  sell,  unless  indemnified  by  the  plaintiff; 
if  against  him  he  is  bound  to  go  on,  and  the  verdict  will  protect  him 
from  vindictive  damages ;  and  the  court  would,  in  such  case,  probably 
stay  all  proceedings  against  him  to  compel  a  sale,  or  if  the  articles  be 
perishable,  allow  him  to  sell,  and  retain  the  proceeds  in  his  hands,  until 
the  determination  of  the  action.  It  seems  also,  that  after  the  sale,  the 
-claimant  has  a  right  to  maintain  an  action  against  the  purchaser  at  the 
sheriff's  sale,  inasmuch  as  the  sheriff,  if  he  wrongfully  take  the  goods 
of  B. ,  on  an  execution  against  A.,  can  acquire  no  title  by  bis  wrongful 
act,  and  can  therefore  convey  no  title  to  the  defendant.(3) 

As  respects  the  indemnity  of  the  sheriff,  where  he  is  urged  on  to  sell, 
on  the  one  hand,  and  where  the  property  is  claimed,  on  the  other,  the 
English  practice,  which  was  regulated  by  statute,(4)  conferring  upon 
the  courts  the  power  of  making  rules  for  the  protection  of  the  sheriff, 
from  the  hazardous  situation  in  which  he  is  placed  at  common  law,  by 
his  duty  to  the  plaintiff  on  the  one  hand,  dnd  the  danger  growing  out 
of  the  interposition  of  claims  to  property  levied  upon,  on  the  other, 
goes  much  further  than  ours.(5)  Before  this  statute,  however,  accord- 
ing to  the  English  practice,  if  the  property  in  goods  taken  under  an  ex- 
CQution  were  in  dispute,  as  in  the  case  of  bankruptcy,  &c.,  th^  court, 
upon  the  suggestion  of  this  or  any  other  reasonable  cause,  by  the  sheriff, 
would  enlarge  the  time  for  making  the  return,  until  the  right  were 
tried,  or  until  one  of  the  parties  had  given  the  sheriff  a  sufficient  in- 
demnity ;(6)  and  where  the  sheriff,  after  notice,  seized  under  an  execu- 
tion at  the  suit  of  A.,  goods  in  the  possession  of  the  plaintiff"  under  a 
bill  of  sale,  and  both  A.  and  the  plaintiff  refused  to  indemnify  the 
sheriff,  although  he  offered  to  give  up  the  goods,  On  the  plaintiff's  in- 
demnifying him,  and  the  plaintiff  brought  an  action  of  trespass  against 
him,  for  the  seizure,  the  0.  P.,  stayed  the  proceedings,  till  an  indemnity 


(1)  15  Johns.  U1. 

(2)  1  Paige,  492;  2  Paige  172;  et  vide  10  Moore,  63. 

(3)  3  Starkie,  130;  5  B  and  Aid.  826. 

(4)  1  &  2  W.  IV.  ch.  5S.  (5)  See  2  Chit.  Arohb.  858,  861. 
(6)  7  Tr.  174;  2  W.  Bl.  1064,  1181;  and  see  7  Taunt,  294;  1  Bing.  71. 
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should  be  given,  and  without  payment  of  the  pl^tiff's  costs,  because 
the  plaintiff  had,  in  the  first  instance,  refused.(l) 

Where  property  belongs  to  the  wife.]  On  an  execution  against  a  hus- 
band, it  seems  that  the  sheriff  cannot  levy  upon  property  fairly  vested 
in  trustees,  under  a  settlement  before  marriage,  for  the  benefit  of  the 
■wife.(2)  Therefore,  where  a  woman,  before  marriage,  with  the  consent 
of  her  intended  husband,  conveyed  all  her  stock  in  trade  to  trustees,  to 
enable  her  to  carry  on  her  trade  separately,  it  was  held  that  if  the  hus- 
band "did  not  intermeddle  therewith,  and  there  was  no  fraud,  such  ef- 
fects, although  fluctuating,  were  not  liable  to  an  execution  for  his 
debts.(3)  And  a  settlement  after  marriage  would,  it  seems,  have  the 
same  effect,  if  made  in  consequence  of  a  prior  agreement  -,(4:)  or  for  a 
good  and  valuable  consideration,  and  without  fraud.(5)  It  is  no  ob- 
jection, however,  to  the  settlement,  that  there  is  no  inventory  of  the 
goods  ;(6)  and  the  possession  of  the  husband,  if  consistent  with  the 
deed,(7)  will  not  subject  them  to  an  execution  for  his  debts,  provided 
they  were  bona  fide  conveyed  to  a  third  person  as  trustee  for  the  wife, 
and  possession  were  taken  by  such  third  person  accordingly.(8)  But 
where  the  settlement  is  fraudulent,(9)  or  the  husband  is  suffered  to 
carry  on  the  trade,  intended  for  his  wife,(10)  and  his  possession  is  not 
consistent  with  the  deed,(ll)  the  goods  are  not  protected.  And  it  is  set- 
tled, that  a  term  vested  in  the  wife,  before  marriage,  and  which  the 
husband  is  entitled  to,  in  her  right,  may  be  taken  in  execution  for  the 
husband's  debt.(12.)  In  testing  the  bona  fides  of  a  voluntary  settlement 
after  marriage,  as  it  respects  creditors,  it  has  been  determined  that  a 
voluntary  settlement  after  marriage,  by  a  person  indebted  at  the  time, 
is  fraudulent  and  void,  as  against  antecedent  creditors  ;(13)  and  this 
presumption  will  be  entertained,  as  against  all  existing  debts,  without 
reference  to  their  amount,  or  to  the  extent  of  the  property  settled,  or 
tQ  the  circumstances  of  the  party  ;(14)  but  as  regards  subsequent  debts, 
it  seems,  that  the  presumption  of  fraud,  arising  from  parties  being  in- 
debted at  the  time,  may  be  repelled  by  circumstances ;  as  that  existing 
debts  are  secured  by  mortgage,  or  by  a  provision  made  for  them  in  the 
settlement.     And  a  subsequent  creditor  may  impeach  the  settlement,  on 


(1)  6  Bing.  566;  S.  C.  4-  Moore  &  Payne,  381 ;  T  B.  &  0.  S^S;  Tidd,  9th  ed.  lOlT. 

(2)  Cowp.  432.  (3)  3  T.  R.  618  ;  8  East,  477. 
(4)  1  Eq.  Gas.  Abr.  148.                                (5)  8  T.  R.  521;  6  East,  257. 

(6)  3  T.  R.  618.  (7)  Cowp.  432  ;  3  T.  R.  620,  in  notis. 

(8)  2  Esp.  Cas.  574.  (9)  6  Bast  257. 

(10)  3  T.  R.  618.  (11)  3  T.  R.  82. 

(12)  4  T.  R.  638. 

(13;  5  Cowen,  67;  3  Johns.  Ch.  Rep.  492;  4  Ibid.  450. 

(14)  3  Johns.  Ch.  Rep.  481. 
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tie  ground  of  prior  indebtedness,  if  he  can  show  antecedent  debts, 
sufficient  in  amount  to  afford  reasonable  evidence  of  a  fraudulent  in- 
tent ;  for  he  is  not  obliged  to  show  the  absolute  insolvency  of  the 
person  making  the  settlement,  although  a  settlement  by  a  person  not 
indebted  at  the  time,  is  good  against  subsequent  creditors,  unless  they 
can  show  that  it  was  made  with  a  fraudulent  intent.(l)  And  there  is 
no  difference  between  a  deed  to  defraud  creditors,  and  a  deed  to  de- 
fraud subsequent  purchasers.(2) 

In  cases  of  this  kind,  the  question  of  fraud  may  be  contested  in  an 
action,  and  relief  afforded  upon  such  terms  as  may  appear  just ;  and 
accordingly,  it  may  either  set  aside-  the  deed  in  whole,  or  in  part,  as 
the  circumstances  of  each  case  may  seem  to  require.  Thus  where  a 
deed  is  sought  to  be  set  aside,  as  voluntary  and  fraudulent,  as  against 
creditors,  and  there  is  not  sufficient  evidence  of  fraud  to  induce  the 
court  to  avoid  it  absolutely,  but  suspicious  circumstances  exist,  as  to 
the  adequacy  of  the  consideration,  and  the  fairness  of  the  transaction, 
the  court  will  not  set  aside  the  conveyance  altogether,  but  will  permit 
it  to  stand  as  security  for  the  sum  actually  paid ;  and  where  the  plain- 
tiff was  a  purchaser  at  a  sheriff's  sale,  under  a  judgment,  the  defend- 
ant was  allowed  his  election,  to  pay  the  amount  of  the  judgment,  with 
interest  and  costs,  and  take  a  conveyance  from  the  plaintiff,  or,  in  de- 
fault, to  deliver  up  the  deed  to  be  cancelled,  on  receiving  from  the 
plaintiff,  the  sum  actually  advanced  by  the  defendant.(3)  These  prin- 
ciples are  also  applicable,  in  the  case  of  advancements.(4) 

If  the  execution  be  against  the  wife,  who  married  pending  the  ac- 
tion, it  would  be  irregular  to  take  the  goods  of  the  husband  ;(5)  and 
although  A.  cohabits  with  B.,  and  assumes  his  name,  and  passes  for  his 
wife,  and  permits  him  to  appear  to  be  the  owner  of  the  furniture  of  the 
house  in  which  they  live,  the  furniture,  being  her  property,  is  not 
liable  to  be  taken  under  an  execution  against  B.(6)  Although,  in  such 
a  case,  it  may  be  left  to  the  jury  to  say,  whether  they  think,  under 
these  circumstances,  that  the  property  was  given  up  by  the  woman  to 
the  man,  and  if  so,  they  may  find  a  verdict  against  her.(7)  So  also,  a* 
tradesman  supplying  a  married  woman,  living  apart  from  her  husband, 
with  furniture  upon  hire,  does  not  thereby  divest  himself  of  the  present 
right  of  property  in  such  goods,  inasmuch  as  she  was  legally  incapable 


(1)  Ibid;  et  vide  8  Wheat.  229;  2  Johns.  Cb.  Eep.  35,  48,  49. 

(2)  18  Johns.  515;  3  Johns.  Ch.  Rep.  Sll ;  etmde  1  Johns.  Ch.  Eep.  261 ;  12  Johns.  536; 
14  Johns.  493. 

(3)  1  Johns.  Ch.  Eep.  ilS. 

(4)  As  to  which,  vide  5  CoweD,  6V ;  8  Cowen,  406  ;  4  Cowen,  599  ;  11  Wheat  213. 

(5)  3  M.  &  Selw.  559.  (6)  2  Stark.  Eep.  396. 
(7)  3  Carr.  &  Payne,  524. 
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of  acquiring  it  by  any  contract ;  and  therefore,  if  the  sheriff  take  such 
goods  in  execution,  at  the  suit  of  the  husband's  creditor,  an  action  for 
the  conversion  lies  by  the  tradesman  ;(1)  but  if  the  contract  had  been 
valid,  the  goods  being  let  to  hire  generally,  without  any  time  limited, 
notice  to  determine  it,  given  to  the  sheriff  's  officer,  and  not  to  the 
other  contracting  party,  would  not  have  been  sufficient  to  determine 
the  contract.(2) 

By  an  act  passed  in  1848,  and  amended  in  1849,(3)  it  is  provided 
that  a  married  woman  may  take,  hold  and  dispose  of  real  or  personal 
property,  the  same  as  if  she  were  a  feme  sole,  and  that  the  same  shall 
not  be  liable  for  the  debts  of  her  husband. 

Under  the  provisions  of  this  act,  it  is  clear,  that  wherever  the  wife 
is  entitled  to  hold  real  or  personal  property,  the  same  cannot  be  levied 
upon  under  an  execution  against  the  husband,  but  the  same  would  pro- 
bably be  liable  for  the  debts  of  the  wife  if  judgment  be  obtained  against 
the  wife. 

The  nature  and  extent  of  the  husband's  interest  in  the  property  of 
the  wife,  (if  any,)  as  secured  to  her  by  the  acts  to  which  I  have  re- 
ferred, has  never,  that  I  am  aware  of,  been  fully  determined,  and  the 
question  is  full  of  difficulties. 

Levy  on  partnership  property.}  Under  an  execution  against  one  of 
two  partners,  the  sheriff  may  seize  the  goods  of  both,  and  ^ell  the  de- 
fendant's undivided  moiety;  in  which  case,  the  vendee  will  be  joint 
tenant  in  common  with  the  other  ;(4)  but  the  whole  cannot  be  seized, 
nor  anything  more  than  the  undivided  share  of  the  debtor ;  and  that, 
in  the  same  manner  as  the  defendant  himself  has  it,  and  subject,  in  all 
respects,  to  the  rights  of  the  other  partner.(5)  And,  it  has  been  held, 
that,  if  the  sheriff  seize  the  whole  of  the  partnership  effects,  the  court, 
upon  motion,  will  order  them  to  be  restored.(6)  And  the  partner 
might,  perhaps,  maintain  trover,  against  the  purchaser  at  the  sheriff's 
sale,  for  the  goods,  if  he  took  possession  of  them.(7)  Although  in  one 
case,  it  was  held,  that  replevin  did  not  lie  against  a  sheriff,  who,  by 
virtue  of  an  execution  against  one  partner,  took  the  partnership  prop- 
erty and  removed  it  to  a  place  of  safe  deposit,  at  the  suit  of  the  other 
partners,  or  those  standing  in  their  stead;  nor  would  replevin  lie 
against  a  purchaser  at  a  sheriff's  sale,  under  such  execution,  who  after 
the  purchase,  reduced  the  property  to  possession  ;  the  remedy  of  the 


(1)  15.  East,  607.  (2)  15  East,  60t. 

(3)  Sess.  Laws  1848,  p.  30t ;  Do.  1849,  p.  628. 

(4)  15  Johns.  180;  2  Dall.  278  ;  6  Munf.  113  ;  2  Doug.  650  ;  1  Salk.  392. 

(5)  Gow  on  Partn.  247.  (6)  16  Johns.  102. 
(7)  2  Johns.  Sep.  280. 
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other  parties,  in  sucli  case,  where  there  are  unliquidated  partnership 
accounts,  being  to  obti^in  an  order  staying  proceedings  on  the  execution, 
until  an  account  be  taken  in  equity.(l)  In  awarding  execution,  in 
cases  of  this  kind,  the  courts  proceed  upon  the  principle,  that  by  an 
execution  against  one  partner  for  his  separate  debt,  the  other  ought  not 
to  be  prejudiced,  but  that  all  proper  allowances  should  be  made  to  him, 
before  the  judgmett  creditor  shall  be  permitted  to  come  in,  and  apply 
the  share  of  the  other,  in  satisfaction  of  his  judgment.(2)  The  solvent 
partner  is  thus  enabled  to  purchase  in  the  share  sold,  and  in  this  way, 
preserve  the  business  undisturbed ;  while  the  vendee  onlycomes  in  for 
the  share  due  to  the  defendant,  after  the  settlement  of  the  partnership 
accounts.  The  creditor  of  one  partner,  may,  therefore,  levy  upon  the 
partner's  interest  in  all  the  tangible  property  of  the  partnership  ;(3)  but 
such  levy  will  not  transfer  any  part  of  the  joint  property,  but  merely 
give  a  right  to  an  account,  each  partner  having  an  interest,  not  in  the 
whole,  but  in  the  surplus  merely.(4) 

So,  also,  under  the  provision  of  the  Eevised  Statutes,  relative  to 
proceedings  against,  joint  debtors,  if  all  the  defendants  be  not  taken,  the 
plaintiff  is  authorized  to  proceed  and  obtain  judgment,  and  issue  exe- 
cution against  them,  as  if  all  had  appeared,  directing  the  execution, 
however,  not  to  be  served  upon  the  person,  or  sole  property  of  the  de- 
sfendants  not  taken  ;  but,  it  may  be  collected  of  the  personal  property 
of  any  such  defendant,  owned  by  him,  as  a  partner  with  the'  other  de- 
fendants taken,  or  with  any  of  them.(5) 

These  provisions  were  enlarged  and  extended  by  subsequent  acts.(6) 
The  act  of  1835,  authorized  a  suit  to  be  brought  against  all  the  parties 
to  a  promissory  note  or  bill  of  exchange,  and  that  judgment  might  be 
entered  against  any  of  the  parties  whenever  the  plaintiff  would  be  en- 
titled to  the  same,  if  the  suit  had  been  commenced  against  such  parties 
only.  And  the  act  of  1887  provided  for  the  prosecution  of  heirs 
jointly  and  not  separately. 

The  Code  has  now  substantially  embraced  all  these  provisions.  And 
it  is  provided(7)  that  where  the  action  is  against  two  or  more  defend- 
ants, and  the  summons  is  served  on  one  or  more  but  not  on  all  of  them, 
the  plaintiff  may  proceed  as  follows ; 


(1)  12  'Wendell,  131. 

(2)  1  Gallison,  368;  16  Johns.  106;  4  Johns.  Ch.  Rep.  525. 

(3)  3  B.  &  P.  289 ;  2  Conn.  Rep.  516. 

(4)  IT  Ves.  201 ;  2  Johns.  Ch.  Rep.  548;  16  Johns.  106 ;  2  Johns.  Rep.  280;  Gow  on 
Partn.  248,  249;  2  Glynn  &  Jameson,  312,  166;  8  B.  &  C.  612. 

(5)  2  R.  S.3'77,  see.  2-4;  12  "Wendell,  131. 

(6)  Laws  1835,  p.  248,  sec.  2;  and  laws  183T,  p.  B3T. 

(7)  Code,  sec.  136. 
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1.  If  the  action  is  against  defendants  jointly.,  indebted  upon  contract, 
he  may  proceed  against  the  defendant  served,  unless  the  court  other- 
wise direct,  and  if  he  recover  judgment,  it  may  be  entered  against  all 
the  defendants  thus  jointly  indebted,  so  far  only  as  that  it  may  be  en- 
forced against  the  joint  property  of  all,  and  the  separate  property  of 
the  defendants  served,  and  if  they  are  subject  to  arrest,  against  the  per- 
son of  the  defendant  served, 

2.  If  the  action  be  against  defendants  severally^iable,  he  may  pro- 
ceed against  the  defendants  served,  in  the  same  manner,  as  if  they  were 
the  only  defendants. 

3.  If  all  the  defendants  have  been  served,  judgment  may  be  taken 
against  any  or  either  of  them  severally,  when  the  'plaintiff  would  be 
entitled  to  judgment  against  such  defendant  or  defendants,  if  the  action 
had  been  against  them  or  any  of  thejn  alone. 

In  the  case,  therefore,  of  a  joint  liability,  the  action  must  be  against 
all  the  joint  debtors,  and  if  the  summons  is  not  served  upon  all  the  de- 
fendants, the  plaintiff  may  still  proceed  and  enter  judgment,  which  in 
form,  must  be  against  all  the  defendants.  The  execution  to  be  issued 
upon  such  judgment  must  be  indorsed  with  a  direction  to  the  sheriff 
to  levy  the  amount  upon  the  joint  property  of  all  the  defendants,  and 
upon  the  separate  property  of  the  defendants  served. 

Where,  however,  the  liability  of  the  defendants  is  several,  and  an 
action  is  brought  against  all,  the  plaintiff  may  at  any  time  sever  and 
proceed  to  trial  or  judgment  against  any  of  the  defendants  who  may 
have  been  served.  No  special  indorsement  in  such  case  is  necessary, 
and  the  judgment  is,  in  form,  against  the  defendant  served,  and  not 
against  the  other  defendants,  who  may  have  been  joined  in  the  suit. 

Rdation  and  priority  of  executions,]  Whenever  an  execution  shall  be 
issued  against  the  property  of  any  person,  his  goods  and  chattels  situ- 
ated within  the  jurisdiction  of  the  officer,  to  whom  such  execution  shall 
be  delivered,  shall  be  bound,  only  from  the  time  of  the  delivery  of  the 
same  to  be  executed.(l)  But,  the  title  of  any  purchaser  in  good  faith, 
of  any  goods  or  chattels,  acquired  prior  to  the  actual  levy  of  any  execu- 
tion, without  notice  of  such  execution  being  issued,  shall  not  be  di- 
vested, by  the  fact  that  such  execution  had  been  delivered  to  an  officer 
to  be  executed,  before  such  purchase  was  mada(2)  If,  however,  a  per- 
son have  notice  of  the  judgment,  and  purchase  with  the  view,  and  for 
the  purpose  of  defeating  the  creditor's  execution,  it  is  fraudulent  and 
void,  notwithstanding  a  full  price  may  have  been  paid  by  the  purcha- 
ser.(3)    But  this  principle  only  extends  to  cases  where  the  execution 


(1)  2  R.  S.  365,  sec.  13.  (2)  2  R.  S.  366,  sec.  17. 

(3)  8  Johns.  446  ;  12  Johns.  320. 
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has  attached  ;  and  where  a  party  is  about  to  divest  liimself  of  his  prop- 
erty, before  execution,  if  it  be  personal,  or  before  judgment,  if  it  be 
real  property,  and  in  the  one  case,  the  execution,  or  in  the  other,  the 
judgment  has  not  attached,  the  court  cannot  interfere  to  prevent  his 
doing  so,  although  his  avowed  object  be,  to  defeat* the  operation  of  the 
judgment  and  execution. (1) 

If  several  executions  issue  against  the  same  defendant,  that  which 
shall  have  been  first  delivered  to  an  officer  to  be  executed,  shall  have 
preference,  notwithstanding  a  levy  may  be  first  made  under  another 
execution ;  but  if  a  levy,  and  sale  of  any  goods  and  chattels  shall  have 
been  made  under  such  other  execution,  before  an  actual  levy  under  the 
execution  first  delivered,  such  goods  and  chattels  shall  not  be  levied 
upon,  or  sold  by  virtue  of  such  first  execution.(2)  If  there  be  one  or 
more  executions,  and  one  or  more  attachments,  against  the  property  of 
the  same  defendant,  or  if  there  be  several  attachments,  the  same  rule 
prescribed  above,  shall  prevail,  in  determining  the  preference  of  such 
execution  or  attachment.(tJ)  But  any  execution  or  attachment,  issued 
out  of  any  court,  not  being  a  court  of  record,  if  actually  levied,  shall 
have  preference  over  any  other  execution,  issued  out  of  any  court 
whether  of  record  or  not,  which  shall  not  have  been  previously 
levied,(4) 

The  rule  prescribed  by  the  provisions  of  the  statute  just  referred  to, 
grew  out  of  the  practice,  which  had  become  common  in  cases  of  fraud- 
ulent judgments,  of  plaintiffs  directing  a  levy  merely,  and  a  suspension 
of  the  sale,  until  they  should  be  urged  on  by  subsequent  executions, 
and  is  merely  declaratory  of  the  law  as  it  existed,  before  this  enact- 
ment. Thus,  if  a  creditor  by  execution,  seize  the  goods  of  his  debtor, 
and  suffer  them,  or  part  of  them  to  remain  in  the  debtor's  hands,  or  re- 
deliver them  to  him;  (5)  a  fortiori^  if  such  creditor,  or  the  purchaser 
under  the  prior  execution,  permit  the  debtor  to  use  and  consume  them, 
and  another  creditor  subsequently  issue  an  execution,  this  is  evidence 
of  fraud  in  the  first  creditor,  and  .the  goods  remaining  in  the  hands  of 
the  debtor  continue  ]iable.(6)  And  to  prove  the  fraud,  as  to  the  par- 
ticular articles  in  question,  the  creditor  in  the  junior  execution  may 
produce  evidence  of  a  permission,  given  to  the  debtor,  to  use  other 
property,  levied  upon  at  the  same  time.(7) 

But  the  mere  indulgence  or  negligence  of  the  sheriff,  to  proceed  and 
sell,  without  any  act  of  the  plaintiff,  will  not  render  the  prior  execution 
fraudulent.(8)     Nor  is  the  merely  leaving  property  levied  upon,  in 

(1)  1  Hopk.  365.  (2)  2  B.  S.  366,  sec.  14. 

(3)  lb.  sec.  15.  (4)  lb.  sec.  16;  etviie  4  Cowen,  461. 

(5)  4  Wendell,  332  ;  9  Johns.  243;  11  Johns.  110  ;  Bing.  Ex.  245  ;  17  Johns.  102. 

(6)  2  "Wendel],  421 ;  2  Johns.  Bep.  418 ;  15  Johns.  428 ;  It  Johns.  332. 

(7)  15  Johns.  428.  (8)  5  Cowen,  390. 
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the  possession  of  the  defendant  in  the  execution,  though  with  the  plain- 
tiff's consent,  fraudulent  fer  se,  either  as  against  subsequent  creditors, 
or  purchasers  ;(1)  but  it  is  otherwise,  where  the  sherifl'  is  directed  to 
delay  the  execution  or  sale.(2)  And  where  the  agent  of  the  plaintiff 
delivered  an  execution  to  the  sheriff,  and  directed  him  to  levy  it  upon 
the  property  of  the  defendant,  but  said  to  the  sheriff,  that  he  supposed 
the  plaintiff  did  not  wish  to  distress  the  defendant,  and  that  if  the  prop- 
erty remained  in  the  possession  of  the  defendant,  after  the  levy,  the 
plaintiff  would  not  hold  the  sheriff  responsible,  if  it  was  squandered, 
and  that  he  need  not  take  a  receipt  for  it,  and  the  sheriff,  after  levying 
on  the  goods  of  the  defendant,  did  nothing  further,  until  after  the  exe- 
cution had  transpired,  and  a  second  execution  was  delivered  to  him  by 
another  plaintiff,  when  he  sold  the  property  on  both  executions;  it  was 
held,  that  as  there  were  no  instructions  from  the  plaintiff  to  delay  the 
execution  after  the  seizure,  nor  any  agreement  between  the  plaintiff 
and  defendant,  to  let  the  first  execution  sleep  in  the  sheriff's  hands,  nor 
any  evidence  of  such  delay  as  would  afford  a  legal  presumption  of 
fraud,  the  first  execution  did  not  lose  its  preference.(3) 

An  express  direction,  however,  to  delay  the  sale,  until  a  junior  exe- 
cution is  received,  will  render  the  transaction  fraudulent. (4)  And  in 
such  case,  the  sheriff  is  bound  to  levy ;  nor  does  it  make  a  difference, 
that  the  first  execution  had  been  levied  on  by  a  former  sheriff.(6) 
"  When  the  plaintiff's  writ  came  to  the  defendants,  (says  Lord  Tenter- 
den,  Ch.  J.,)  and  they  found  the  officers  of  the  former  sheriffs  in  posses- 
sion, it  became  their  duty  to  inquire,  by  what  authority  they  were 
there.  I  think  the  law  does  impose  on  the  sheriff,  the  duty  of  making 
such  inquiry.  The  possession  of  the  former  sheriff,  is  no  more  than 
the  possession  of  any  third  person  would  be,  under  a  bill  of  sale."  In 
that  case,  the  first  execution  was  issued  on  the  31st  of  March,  1825,  and 
the  second,  on  the  2d  of  November  following ;  and  Bayley  J.  in  speak- 
ing of  the  duty  of  the  defendants,  who  were  sued  for  a  false  return  of 
nulla  bona,  ohseives:  "  There  cannot  be  any  doubt,  that  these  goods 
were  liable  to  the  plaintiff's  execution.  Where  a  plaintiff  sues  out  ex- 
ecution, and  seizes,  under  a  fieri  facias,  the  goods  of  his  debtor,  and  suf- 
fers them  to  remain  long  in  the  defendant's  hands,  a  subsequent  execu- 
tion creditor  may  treat  the  goods  as  the  goods  of  the  debtor.  The 
only  question  is,  does  the  change  of  sheriff  make  any  difference  ?  Be- 
ing apparently  the  goods  of  Harrison,  the  defendants  ought,  prima  facie, 
to  have  seized  them.(6)     But,  it  is  said,  that  they  ought  to  have  for- 

(1)  3  Cowen,  2V2.  (2)  Ibid. 

(3)  8  Johns.  20. 

(4)  11  Johns.  110;  Holt's  N.  P.  Rep.  336  ;  11  Johns.  2U. 
(6)  8  B.  &  0.  132. 

(6)  Rice  T.  Sergeant,  1  Mod.  31 ;  Bradley  7.  'Wyndham,  1  Vf'ils.  44 ;  1  Ves.  245. 


EXECUTIONS'AGAINST  PROPERTY.  97 

borne  seizing  them,  when  they  found  the  ofScer  of  the  late  sheriffs  in 
possession.  I  think,  however,  that  it  was  the  duty  of  the  defendants 
to  ask  to  see  the  warrant ;  and  if  they  had  done  so,  they  would  have 
found,  from  the  date  of  the  warrant,  that  there  had  been  gross  delay, 
andNthen  they  would  have  been  bound  to  treat  the  first  execution  as 
fraudulent  and  void,  and  to  have  seized  the  goods.(l) 

In  all  these  cases,  however,  the  principle  seems  to  be,  that  the  delay 
'of  the  first  execution  must  be  fraudulent.  "  As  to  what  length  of  time 
may  elapse  after  a  levy,"  says  Huston,  J.,  in  the  recent  case  of  Howell ' 
V.  Alkyn,  in  the  Supreme  Court  of  Pennsylvania,(2)  "  and  before  a  sale, 
I  know  of  no  fixed  rule.  If,  from  the  declaration  of  the  plaintiff,  it  is 
apparent  the  levy  is  made,  not  to  collect  the  money,  but  to  protect  the 
goods  of  the  defendant  from  other  creditors,  it  is,  as  to  those  others, 
fraudulent.  This  may  be  inferred  from  circumstances,  or  in  some  ca- 
ses, from  great  length  of  time ;  and  where  fraud  is  found,  the  levy  loses 
its  preference.  The  circumstances  of  the  case,  the  prospect  of  a  sale,  if 
attempted,  or  of  payment  without  a  sale,  circumstances  of  distress  in  a 
defendant's  family,  (for  humanity  is  not  contrary  to  law,  in  this  state,) 
may  all  be  considered.  It  has  never  been  held,  that  the  plaintiff,  say- 
ing he  did  not  wish  the  defendant  distressed,  or  that  the  defendant  was 
honest,  and  would  not  secrete  his  goods,  and  that  the  sherifi"  might  levy 
on  ihem  and  safely  leave  them  in  the  defendant's  custody ;  nor  saying  to 
the  sheriff,  you  must  have  my  money  at  the  return  day  of  the  writ,  but 
I  do  not  object  to  any  indulgence  you  can  give  the  defendant,  in  the 
meantime ;  or  saying,  levy  and  get  my  money,  but  you  need  not  move 
the  horses  and  wagon,  or  sell  them,  till  the  man  has  hauled  in  his  crop, 
which  is  ready,  or  nearly  ready  ;  or  saying,  levy  on  all,  but  do  not  sell 
till  his  wife  has  recovered  from  her  illness,  is  fraud,  or  ought  alone  to 
be  considered  as  evidence  of  fraud. "(3)  In  no  case,  however,  will  the 
delay  be  deemed  fraudulent,  as  against  a  junior  judgment  creditor,  un- 
less caused  by  the  interference  of  the  plaintiff  himself.(4) 

As  between  ionajfefe  executions,  however,  it  is  well  settled,  that  th© 
execution  first  delivered,  binds  the  goods  ;(5)  and  for  this  purpose,  it  is 
provided  by  statute,  as  we  have  seen,  that  upon  the  receipt  of  any  exe- 
cution, it  shall  be  the  duty  of  the  sheriff,  or  other  ofiicer,  to  indorse 
thereon  the  year,  month,  day,  and  hour  of  the  day  when  he  received 
the  same.(6)    And  if  the  sheriff  sell  goods,  on  the  execution  last  de- 


(1)  Et  vide,  8  B.  &  C.  598 ;  1  Cowen,  560 ;  5  Cowen,  390. 

(2)  2  Rawle,  286. 

(3)  See  also  11  Price,  445 ;  11  "Wendell,  552. 

(4)  12  Wendell,  404. 

(5)  1  Cowen,  592  f  7  Taunt.  57  ;  2  Marsh.  375. 

(6)  2  R.  S.  364,  sec.  10. 
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livered,  he  is  liable  to  the  plain,tiff  in  the  first  ;(1)  although  the  sale  is 
valid  ;(2)  and  where  two  judgments,  one  large  and  one  smaller,  were 
docketed  at  the  same  time,  against  the  same  defendant,  in  favor  of  dif- 
ferent plaintiffs,  and  executions  were  simultaneously  issued,  delivered 
to  the  sheriff,  and  levied  on  personal  property,  which  was  sold  under 
both,  and  purchased  by  each  plaintiff,  at  bids  differing  in  amount,  the 
court  held,  that  the  moneys  were  to  be  equally  divided  between  the 
two  executions,  till  the  smaller  one  was  satisfied,  the  residue  to  be  ap- 
plied upon  the  Iarger.(3)  But  where  twt)  writs  of  execution  were  de- 
livered to  the  sheriff,  against  the  same  defendant,  and  he  levied  under 
the  first,  which  being  set  aside,  he,  under  the  order  of  the  court,  paid 
the  money  over  to  the  defendant,  he  was  holden  liable  to  the  plaintiff 
under  the  second  execution,  to  the  extent  of  the  money  levied  by  him 
under  the  first.(4) 

Levy^  haw  made.]  The  question  as  to  what  shall  constitute  a  levy, 
came  before  this  court  in  a  recent  case,  in  which,  after  reviewing  the 
cases  upon  the  subject,  the  court  conclude:  "In  England,  the  officer 
enters  upon  the  premises,  in  which  the  defendant's  goods  are,  and 
leaves  one  of  his  assistants  in  possession  of  them,  or  he  causes  an  inven- 
tory to  be  taken,  and  removes  thein.(5)  We  are  not  disposed  to  go 
this  length,  but  are  of  opinion  that  the  ofi&cer  should  enter  upon  the 
premises,  where  the  goods  of  the  defendant  are,  and  take  actual  posses- 
sion of  them,  (if  they  are  such  of  which  possession  can  be  taken.)  The 
goods  should  be  brought  within  his  view,  and  subjected  to  his  con- 
trol ;(6)  and  it  is  proper  also,  if  not  necessary,  that  an  inventory  should 
be  taken  of  them  ;  the  officer  should  assert  his  title  to  the  goods  by 
virtue  of  the  execution ;  and  we  are  inclined  to  think  that  his  acts,  as 
to  the  asserting  of  his  rights,  and  the  divesting  the  possession  of  the 
defendant,  should  be  of  such  a  character  as  would  subject  him  to  an 
action  as  a  trespasser,  but  for  the  protection  of  the  execution  ;  they 
should,  moreover,  be  public,  open  and  unequivocal,  and  nothing  should 
be  done  by  him  to  cast  concealment  over  the  transaction.  But  it  is  not 
necessary  that  an  assistant  of  the  officer  should  be  left  in 'possession  of 
the  goods,  or  that  the  goods  should  be  removed ;  they  may  be  left  in 
custody  of  the  defendant,  at  the  risk  of  the  plaintiff,  or  of  the  sheriff, 
or  on  obtaining,  as  is  customary,  a  receiptor  for  their  delivery  on  de- 
mand."(7)  And  accordingly,  where  a  sheriff  received  an  execution, 
went  with  it  in  his  pocket  to  the  house  of  the  defendant,  and  took  an 


(1)  1  Cowen,  592.  (2)  4  Cowen,  461. 

(3)  1  Cowen,  215.  (4)  2  B.  &  Aid.  95  ;  9  Petersd.  Abr.  270. 

(5)  1  Archb.  Pr.  293  ;  1  M.  &  Selw.  Vll ;  5  Taunt.  198. 

(6)  Haggerty  v.  Wilder,  16  Johns.  288.  (7)  3  Wendell,  460. 
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inventory,  but  did  no  act  to  enforce  tlie  execution  for  eleven  months 
afterwards,  not  even  apprizing  the  defendant  of  the  fact,  it  was  held, 
that  no  such  levy  had  been  made  as  would  debar  the  landlord  of  the 
house  occupied  by  the  defendant,  from  claiming  the  rent  due  to  him, 
although  it  accrued  subsequently  to  the  pretended  levy.(l) 

It  seems,  also,  that  a  levy  on  personal  property,  which,  in  law,  is 
valid  against  the  defendant  in  the  execution,  and  will  justify  a  sale  un- 
der it,  will  operate  to  defeat  a  subsequent  purchase,  though  bona  fide, 
and  for  a  valuable  consideration ;  and  the  omission  of  the  officer,  at  the 
time  of  the  levy,  to  make  a  public  avowal  of  his  doings,  will  not,  per 
se,  affect  the  validity  of  the  levy,  where  the  fact  of  the  actual  levy  is 
established,  although  such  omission  be  at  the  request  of  the  plaintiff  in 
the  execution.(2) 

In  the  service  of  an  execution,  the  defendant  is  protected  in  his  own 
house,  against  the  intrusion  of  the  sheriff,  and  the  sheriff  cannot  obtain 
admission  if  the  defendant  choose  to  lock  his  door.  But  the  sheriff 
having  peacefully  obtained  an  entrance,  he  may  remain  there  in  custody 
of  the  property,  or  may  remove  it.  This  privilege,  however,  does  not 
extend  to  a  stranger. 

Therefore,  if  an  execution  be  directed  to  the  sheriff,  to  levy  the 
goods  of  A.,  and  it  happens  that  A,'s  goods  are  in  the  house  of  B.,  if, 
after  a  request  made  by  the  sheriff  to  B.  to  deliver  these  goods,  he  re- 
fuse, the  sheriff  is  justified  in  breaking  and  entering  his  house.(3)  So, 
if  a  sheriff's  officers  enter  the  house,  the  door  being  open,  and  the 
owner  lock  them  in,  the  sheriff  may  justify  breaking  open  the  door,  to 
set  them  at  liberty.(4)  It  seems,  however,  that  the  privilege  annexed 
to  a  dwelling-house,  does  not  extend  to  a  store  or  barn,  disconnected 
from  it,  forming  no  part  of  the  curtilage,(5) 

There  seems  to  be  no  settled  rule,  as  to  how  long  the  sheriff  may 
continue  in  the  house  of  the  defendant  or  a  stranger,  upon  an  execu- 
tion ;  but  as  his  object  in  entering  is  to  take  the  goods,  he  ought  not 
to  stay  there,  without  the  consent  of  the  tenant,  longer  than  is  neces- 
sary or  reasonable  for  that  purpose.  There  is  this  difference,  too,  between 
his  entering  the  house  of  the  defendant,  and  a  stranger ;  that  in  the 
former  case,  his  justification  does  not  depend  on  his  finding,  or  not 
finding  the  defendant's  goods  therein ;  but  in  the  latter  case,  he  is  not 
justified,  unless  it  should  turn  out  that  the  defendant  has  goods  in  the 
house,  which  are  liable  to  be  taken  in  execution.(6) 


(1)  3  Wendell,  450.  (2)  11  Wendell,  548. 

(3)  Dalt.  Sher.  350.  (4)  Cro.  Jac.  655. 

(5)  16  Johns.  287. 

(6)  5  Taunt.  769 ;  S.  C.  1  Marsh.  333 ;  et  vide  6  Taunt  246  ;  S.  O.U  Marsh.  665, 
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Sah  of  personal  property."]  After  the  sheriff  has  levied  upon  the  goods 
and  chattels  of  the  defendant,  if  the  amount  due  be  not  paid,(l)  it  is  his 
duty  to  proceed  to  sell  the  property  at  auction.  No  such  Sale  can  take 
place,  however,  unless  previous  notice  shall  have  been  given,  six  days 
successively,  by  fastening  up  written  or  printed  notices  thereof,  in  three 
public  places  of  the  town  where  such  sale  is  to  be  had,  specifying  the 
time  and  place  where  the  same  is  intended  to  be  had  ;(2)  nor,  unless 
the  property  intended  to  be  sold  be  present,  and  within  the  view  of 
those  attending  such  sale ;  and  it  shall  be  offered  for  sale  in  such  lots 
and  parcels  as  shall  be  calculated  to  bring  the  highest  price  ;(3)  although, 
if  part  of  the  goods  be  present,  and  part  absent,  the  sale  will  be  valid, 
as  to  those  which  are  present  ;(4)  but  the  omission  to  give  notice  of  the 
sale,  or  the  taking  down  or  defacing  such  notice  when  put  up,  shall  not 
affect  the  validity  of  any  sale  made  to  a  purchaser  in  good  faith,  with- 
out notice  of  such  omission  or  offence  ;(5)  and  any  person  tearing  down 
or  defacing  a  notice,  unless  upon  satisfaction  of  the  execution,  without 
the  consent  of  both  the  parties  to  it,  shall  forfeit  fifty  dollars  to  the 
party  in  whose  favor  it  issued.(6)  The  sale  must  be  at  public  vendue, 
between  nine  in  the  morning  and  the  setting  of  the  sun.(7) 

The  statute  is  compulsory,  that  the  goods  must  be  sold,  and  the  sheriff 
cannot  deliver  them  to  the  plaintiff,  in  satisfaction  of  the  debt;(8) 
nor  can  he  pay  the  plaintiff,  with  his  own  money,  and  afterwards 
levy  upon  the  defendant's  property,  even  although  the  defendant  have 
consented  that  he  may  retain  the  execution,  and  use  it  for  his  own  in- 
demnity ;  such  agreement  being  illegal,  and  the  execution  being  spent 
by  the  payment ;  nor  can  he  take  a  bond,  or  ©ther  security,  from  the 
defendant,  and  detain  the  execution  in  his  hands,  and  use  it  afterwards 
to  enforce  the  payment  of  the  money  advanced  by  him.(9)  The  plain- 
tiff may,  however,  purchase  the  goods  ;(10)  and  in  that  case,  the  sheriff 
may  deliver  them  without  payment,  crediting  the  amount  to  the  defen- 
dant, unless  there  be  a  surplus,  in  which  case,  the  surplus  must  be 
paid.(ll)  But  the  sheriff,  or  other  officer,  to  whom  any  execution  shall 
be  directed,  and  the  deputy  of  such  sheriff  or  officer,  holding  any  execu- 
tion, and  conducting  any  sale  of  property  in  pursuance  thereof,  shall 
not,  directly  or  indirectly,  purchase  any  property  whatever,  at  any  sale, 
by  virtue  of  such  execution ;  and  all  purchases,  made  by  such  sheriff, 


(1)  6  Cowen,  248.  (2)  2  E.  a  366,  sec.  21. 

(3)  2  E.  S.  367,  sec.  23  ;  14  Johns.  352. 

(4)  14  Johns.  222;  etvide  11  Johns.  116. 

(5)  2  R.  S.  369,  sec.  40.  (6)  2  E.  S.  369,  sec.  39. 
(1)  lb.  sec.  36. 

(8)  Cro.  Eliz.  504.  (9)  7  Johns.  426 ;  15  Johns.  443. 

(10)  1  L.  Baym.  231.  (11)  19  Johns.  84. 
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officer  or  deputy,  or  to  his  use,  shall  be  void.(l)  This  provision,  does 
not,  however,  exclude  a  turnkey  or  assistant  jailor,  from  becoming  a 
purchaser,  under  a  sale  on  execution.(2) 

"With  regard  to  the  time,  place  and  manner  of  sale,  the  sheriff  is 
vested  with  a  sound  discretion,  and  he  is  not  bound  to  obey  the  instruc- 
tions of  a  party,  in  executing  an  execution,  if  he  sees  it  will  produce  a 
great  sacrifice  of  property.  It  is  his  duty  to  receive  the  money,  and 
forbear  to  sell  ;(3)  or  if  a  sale  becomes  necessary,  he  is  bound  so  to  con- 
duct it,  as  not  to  oppress  the  party  unnecessarily,  and  to  postpone  it, 
where  a  great  sacrifice  would  be  the  consequence,  and  where  no  injury 
can  result  to  the  plaintiff  from  the  delay.(4)  "  The  law,"  says  Suther- 
land, J.,  "  will  make  the  most  liberal  intendment  in  favor  of  its  minis- 
terial officers,  when  acting  within  the  limits  of  their  authority  ;  but  it 
will  not  permit  them  to  resort  to  the  ultima  ratio,  when  the  legitimate 
object,  which  it  is  their  duty  to  effect,  can  be  accomplished  by  milder 
means."(5)  "  The  sheriff,"  says  Savage,  Ch.  J.,  "  must  obey  his  writ. 
It  is  his  duty,  therefore,  on  afi.fa.,  to  collect  the  money  by  the  return 
day.  He  must  not  show  favor,  or  give  unreasonable  delay,  neither 
should  he  be  guilty  of  oppression,  or  use  more  severity  than  is  neces- 
sary. He  ought  not  to  lend  himself  to  any  one,  and  thus  become  the 
instrument  of  gratifying  the  vindictive  feelings  of  an  exasperated  party. 
He  was  bound  to  exercise' a  proper  discretion,  and  when  he  saw  that 
there  must  "be  a  great  sacrifice  of  the  respondent's  property,  it  was  his 
duty  to  have  postponed  the  sale."(6) 

The  sale  may  be  made  after  the  return  of  the  writ  ;(7)  or  even  after 
the  sheriff  has  gone  out  of  office  ;(8)  in  which  case,  the  proceedings  are 
the  same  as  if  he  were  still  in  office,  with  this  difference  only,  tbat  he 
is  described  as  "  late  sheriff." 

Proceedings  on  an  execution  against  real  property.]  I  will  here  advert 
to  the  nature  and  kind  of  real  property,  which  is  subject  to  the  lien  of 
a  judgment,  and  which  is  consequently  liable,  in  the  absence  of  suffi- 
cient personal  property,  to  be  sold  under  the  execution.(9) 

Belation  and  lien  of  judgments.]  All  judgments  rendered  in  any  court 
of  record,  shall  bind,  and  be  a  charge  upon  the  lands,  tenements,  real 


(1)  2  R.  S.  370,  sec.  41.  (2)  4  ■Wendell,  474. 

(3)  5  Cowen,  248.  (4)  2  Cowen,  139. 

(5)  2  Cowen,  185. 

(6)  lb.  189,  190;  etvideS  Johns.  345  ;  6  B.  &  C.  739. 

(7)  4  "Wheat.  503.  (8)  Salk.  323. 
(9)  2  R.  S.  359,  sec.  3 ;  ante,  p.  83. 
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estate,  and  chattels  real,  of  every  person  against  whom  any  such  judg- 
ment shall  be  rendered,  which  such  person  may  have  at  the -time  of 
docketing  such  judgment,  or  which  such  person  shall  acquire  at  any 
time  thereafter ;  and  such  real  estate  and  chattels  real,  shall  be  subject 
to  be  sold  upon  execution,  to  be  issued  on  such  judgment.(l)  But  no 
judgment  shall  affect  any  lands,  tenements,  real  estate,  or  chattels  real, 
or  have  any  preference  as  against  other  judgment  creditors,  purchasers 
or  mortgagees,  until  the  record  thereof  be  filed  and  docketed,  as  above 
directed.(2)  Such  lien  may,  however,  be  removed  by  the  court,  where 
the  judgment  debtor  holds  the  legal  estate  merely  as  a  naked  trustee 
for  another,  or  where  there  is  a  subsisting  equitable  claim  against  the 
premises,  (such  as  debts  due  by  the  testator,)  which  is  prior  in  point  of 
time,  to  the  lien  of  the  judgment.(3) 

From  and  after  ten  years  from  the  time  of  docketing  every  such 
judgment,  it  shall  cease  to  bind  or  be  a  charge  upon  any  such  property, 
as  against  purchasers  in  good  faith,  and  as  against  incumbrances,  subse- 
quent to  such  judgment,  by  mortgage,  judgment  decree,  or  other- 
Wise ;  (4)  and  this,  although  the  subsequent  incumbrance  be  accepted 
with  a  full  knowledge  of  the  existence  of  the  prior  judgment,  and  that 
it  remains  unpaid ;  and  it  seems,  that  all  purchasers  are  to  be  considered 
purchasers  in  good  faith,  within  the  meaning  of  this  statute,  except 
those  who  purchase  with  an  actual  fraudulent  intent ;  mere  notice  of 
the  prior  judgment,  either  actual  or  constructive,  not  being  sufficient'  to 
render  the  purchaser,  mala  fide.{5)  But  a  judgment  continues  to  be  a 
lien  on  real  estate,  after  the  expiration  of  the  ten  years,  as  against  the 
defendant  in  the  judgment,  or  his  grantee  without  valuable  considera- 
tion, although  not  as  against  bona  fide  purchasers  or  incumbrancers.(6) 
And  in  a  late  case  in  Chancery,  it  has  been  held,  that  where  the  ten 
years'  lien  of  a  judgment  has  expired,  if  the  purchaser  collude  with  the  ■ 
judgment  debtor,  to  deprive  the  creditor  of  his  lien  upon  the  lands  pur- 
chased, knowing  that  the  judgment  is  unpaid,  or  if  he  purchase  under 
circumstances  indicating  an  intention  to  deprive  the  creditor  of  the 
means  of  collecting  his  judgment,  such  purchaser  will  not  be  protected 
as  a  bona  fide  purchaser  of  the  land,  discharged  of  the  lien  of  such  judg- 
ment, although  he  pay  the  full  value  of  the  land ;  although  a  mere 
notice  of  the  existence  of  a  judgment  of  more  than  ten  years'  standing, 
will  not  deprive  a  purchaser  of  the  protection  of  the  statute,  as  a  bona 
fide  purchaser  of  the  land,  upon  which  the  judgment  was  a  lien.(7) 

The  time,  however,  during  which  the  party  recovering  such  judg- 


(1)  2  K.  S.  359,  sec.  3.  (2)  2  R.  S.  360,  sec;  12. 

(3)  2  Paige,  586.  (4)  2  R.  S.  359,  sea  4. 

(5)  9  Wendell,  151.  (6)  2  Paige,  54. 
(1)  6  Paige,  493, 
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ment,  shall  be  restrained  from  proceeding  thereon,  by  any  injunction 
of  anj  court,  or  by  the  operation  of  any  appeal,  shall  not  constitute  any 
part  of  the  ten  years  above  specified :  but  to  entitle  any  party  to  such 
deduction,  he  shall,  within  ten  years  from  the  docketing  of  the  judg- 
ment, file  with  a  clerk  of  the  court  in  which  such  judgment  was 
obtained,  a  notice,  specifying  the  injunction  or  appeal,  by  which  pro- 
ceedings on  such  judgment  shall  have' been  restrained,  and  the  time  of 
service  thereof;  and,  if  such  restraint  shall  have  ceased,  such  party 
shall  specify  the  duration  thereof.(l)  The  clerk  with  whom  such  notice 
shall  be  filed,  shall  enter  in  the  margin  of  the  docket  of  such  judgment, 
a  minute  stating  that  an  injunction  or  appeal,  as  the  case  may  be,  has 
been  issued,  relating  to  such  judgment ;  and,  if  such  notice  be  filed  with 
the  clerk  of  the  Supreme  Court,  he  shall  furnish  a  copy  of  such  notice 
to  the  -party  desiring  it.(2)  In  all  cases  in  which  a  record  of  judgment 
shall  be  filed  and  docketed,  within  one  year  after  the  death  of  the  party 
against  whom  such  judgment  was  obtained,  a  suggestion  of  such  death, 
if  it  happened  before  judgment  rendered,  shall  be  entered  on  the  record, 
and  if  after  judgment  rendered,  the  fact  shall  be  certified  on  the  back 
of  such  record,  by  the  attorney  filing  the  same.  Such  judgment  shall 
not  bind  the  real  estate,  which  such  party  shall  have  had,  at  the  time 
of  his  death,  but  shall  be  considered  as  a  debt,  to  be  paid  in  the  usual 
course  of  administration. (3) 

It  is  also  provided,  that  where  the  lands  of  one  person  have  been 
sold  for  taxes  assessed  conjointly  on  the  lands  of  him  and  of  another  per- 
son, the  person  whose  lands  have  been  sold  may  redeem  them,  and  re- 
cover from  the  other  his  proportion,  and  that  a  judgment  for  that  purpose 
shall  have  a  priority  of  the  lands  on  which  the  tax  was  assessed,  which 
was  paid  by  the  plaintiff,  over  all  judgments  or  mortgages  since  April 
23d,  1823  ;(4)  but  in  order  to  entitle  it  to  such  priority,  the  plaintiff 
shall  cause  an  entry  to  be  made  by  the  clerk,  in  the  docket  thereof, 
specifying  that  such  judgment  has  priority,  as  a  lien  on  certain  lands, 
over  mortgages  and  other  judgments,  pursuant  to  the  laws  regulating 
the  collection  of  taxes;  which  entry  shall  be  a  part  of  such  docket.(5) 

Under  these  provisions,  estates  for  years,  which  are,  in  the  statute, 
termed  chattels  real,  are  now  bound  ;(6)  although  formerly  it  was  other- 
wise.(7)  So,  also,  trust  estates  are  subject  to  the  lien  of  the  judgment, 
where  the  cestui  que  trust  is  entitled  to  the  possession  and  receipt  of  the 
rents  and  profits  of  the  land,  and  the  trustees  have  no  power  to  dispose 


(I)  2  R.  S.  359,  sec.  5.  (2)  lb.  sec.  6. 

(3)  2  R.  S.  359,  sec.  T ;  9  'Wendell,  452. 

(4)  1  R.  S.  410,  sec.  tl  to  75.  (5)  2  R.  S.  361,  sec.  14. 

(6)  2  R.  S.  359,  sec.  3 ;  1  R.  S.  722,  sec.  5. 

(7)  2  Cowen,  497. 
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of  it  ;(1)  or  where  the  trust  is  express,(2)  and  does  not  merely  result  by  im- 
plication of  law.(3)  So  the  judgment  attaches  to  the  equity  of  redemption 
of  lands  mortgaged,  the  estate  in  which,  until  the  foreclosure,  is  regarded 
as  in  the  mortgagor  ;(4)  unless  the  judgment  be  for  the  debt  secured  by  the 
mortgage,  in  which  case,  the  equity  of  redemption  cannot  be  sold  under 
the  execution. (5)  So,  also,  a  rent  charge,  that  is,  a  rent  reserved  upon 
a  lease  in  fee,  containing  a  clause  to  re-enter  and  distrain  for  the  rent, 
is  an  interest  in  land  which  is  bound  by  a  judgment,  and  may  be  sold 
on  execution,  as  real  estate,  and  forms  a  specific  portion  of  the  premises 
on  which  it  is  charged,  although  a  rent  seek  is  not  such  an  interest.(6) 
But  a  judgment  creates  no  lien  upoji  the  interest  of  a  person  holding 
a  contract'  for  the  purchase  of  lands  ;(7)  nor  is  the  real  estate  of  a  de- 
ceased person  bound,  by  a  judgment  against  his  executors  or  adminis- 
trators ;(8)  even  on  a  judgment  confessed  by  them -,(9)  nor  has  it  a 
priority  over  a  mortgage,  given  to  secure  the  purchase-money,  or  any 
part  of  it,(10)  even  although  given  to  a  third  person,  who  advanced  the 
money  to  the  purchaser.(ll)  As  to  liens,  and  how  regarded  in  equity.(12) 
If  one  convey,  before  judgment  against  him,  the  judgment  of  course 
creates  no  lien,  provided  the  conveyance  be  bona  fide,  and  for  a  valua- 
ble consideration,  which  the  law  will  intend  it  to  be,  till  the  contrary 
is  shown  ;(13)  but  if  the  conveyance  be  to  a  purchaser,  who  has  notice 
of  the  judgment,  with  intent  to  elude  the  judgment  creditor,  such  con- 
veyance will  be  regarded  as  void,  as  to  the  judgment  debtor  and  the 
purchaser  from  him,  but  not  as  to  a  bona  fide  purchaser  from  the  latter.(14) 
And  the  judgment  attaches  to  lands  in  the  defendant's  possession, 
when  the  judgment  is  obtained,  though  they  are  holden  adversely  to 
him  ;(15)  but  not  to  a  mere  naked  claim  to  be  the  owner  of  land,  unac- 
companied by  possession.(16)  And  where  one,  after  a  judgment  is  ob- 
tained against  him,  aliens  a  part  of  his  real  estate,  on  which  the  judg- 
ment is  a  lien,  on  motion  to  the  court  in  which  judgment  was  obtained, 
the  judgment  creditor  will  be  compelled,  by  order,  to  exhaust  the  estate 
remaining  in  the  debtor's  hands,  before  selling  the  part  so  aliened.(17) 
The  lien  of  a  judgment  is  suspended,  by  taking  the  body  of  the  debtor 


(1)  1  R.  S.  in,  sec.  47,  48.  (2)  1  R.  S.  'J28,seo.  49. 

(3)  Ibid,  sec.  50 ;  vide  4  "Wendell,  462. 

(4)  18  Johns.  11 ;  1  Cowen,  BO.  (5)  2  R.  S.  368,  sec.  31. 

(6)  7  Wendell,  463. 

(7)  1  R.  S.  744,  sec.  4 ;  sed  vide  9  Cowen,  73. 

(8)  2  R.  S.  449,  sec.  12 ;  (9)  8  "Wendell,  BOO. 
(10)  1  R.  S.  749,  sec.  5.  (11)  15  Johns.  477. 

(12)  See  1  Paige,  280 ;  2  Paige,  586,  217. 

(13)  4  Cowen,  B99.  (14)  13  Johns.  471. 
(15)  9  Cowen,  233.                                          (16)  1  "Wendell,  502. 
(17)  9  Cowen,  403;  1  Paige,  228. 
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in  execution,  that  being  regarded  as  long  as  it  continues,  to  all  intents, 
as  a  satisfaction  of  the  judgment  ;(1)  but  if  the  defendant  be  afterwards 
discharged,  under  any  of  the  insolvent  acts  exonerating  the  body 
from  imprisonment,(2)  or  escape,(3)  the  lien  of  the  judgment,  as  against 
the  debtor,  revives,  although  its  priority  over  liens  acquired  by  others 
during  its  suspension,  is  not  restored.  But  a  stipulation  not  to  take 
out  execution  against  the  body,  or  personal  estate,  of  the  defendant,  in 
consideration  of  his  confessing  a  judgment,  does  not  prevent  the  judg- 
ment from  operating  as  a  lien  upon  his  real  estate  ;(4)  nor  is  the  lien 
created  by  a  judgment,  waived  by  recovering  and  perfecting  a  judg- 
ment thereon,  in  another  court.(5) 

The  time  and  place  of  holding  any  sale  of  real  estate,  pursuant  to  any 
execution,  shall  be  publicly  advertised,  previously  thereto,  for  six  weeks 
successively,  as  follows :  1.  A  written  or  printed  notice  thereof,  shall 
be  fastened  up  in  three  public  places,  in  the  town  where  such  real  es- 
tate shall  be  sold  ;  and  if  such  sale  be  in  a  town  different  from  that  in 
which  the  premises  to  be  sold  are  situated,  then  such  notice  shall  also 
be  fastened  up  in  three  public  places  of  the  town,  in  which  the  prem- 
ises are  situated.  2.  A  copy  of  such  notice  shall  be  printed,  once  in 
each  week,  in  a  newspaper  of  such  county,  if  there  be  one.  3.  If  there 
be  no  newspaper  printed  in  such  county,  and  the  premises  to  be  sold 
are  not  occupied  by  any  person  against  whom  the  execution  is  issued, 
or  by  some  person  holding  the  same,  as  tenant  or  purchaser,  under  such 
person,  then  such  notice  shall  be  published  in  the  state  paper,  once  in 
each  week.(6)  In  every  such  notice,  the  real  estate  to  be  sold,  shall  be 
described  with  common  certainty,  by  setting  forth  the  name  of  the 
township  or  tract,  and  the  number  of  the  lot,  if  there  be  any,  and  if 
there  be  none,  by  some  other  appropriate  description.(7) 

The  sale  of  real  estate,  like  that  of  personal  property,  must  be  at 
public  vendue,  between  9  o'clock  A.  M.  and  the  setting  of  the  sun.(8) 
And  any  officer,  who'shall  sell  any  real  estate,  without  the  previous 
notices,  or  otherwise  than  in  the  manner  above  directed,  shall  forfeit 
one  thousand  dollars  to  the  party  injured,  in  addition  to  the  damages 
which  such  party  may  sustain.(9)  And  when  real  estate  offered  for 
sale  by  virtue  of  any  execution,  shall  consist  of  several  known  lots, 
tracts  or  parcels,  such  lots,  tracts  or  parcels  shall  be  separately  exposed 


(1)  3  "Wendell,  184;  1  Co  wen,  56. 

(2)  13  Johns.  533.  (3)  5  "Wendell,  240. 

(4)  1  Cowen,  501. 

(5)  1  Cowen,  H8 ;  sed  vide  1  Paige,  568,  581. 

(6)  2  E.  S.'  368,  sea  33.  (1)  2  E.  S.  369,  sec.  35. 
(8)  lb.  sec.  36.                                              (9)  lb.  sec.  37. 
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for  sale ;  and  if  any  person  claiming  to  be  the  owner  of  any  portion  of 
such  estate,  or  of  such  lots,  tracts  or  parcels,  or  either  of  them,  or  claim- 
ing to  be  entitled  by  law  to  redeem  any  such  portion,  shall  require 
such  portion  to  be  exposed  for  sale  separately,  it  shall  be  the  duty  of 
the  sheriff  to  expose  the  same  for  sale  accordingly.  No  more  of  any 
real  estate  shall  be  exposed  for  sale  than  shall  appear  necessary  to  sat- 
isfy the  execution.(l) 

The  same  penalties  are  imposed  upon  persons,  who  tear  down  or 
deface  a  notice  of  sale,  as  in  the  case  of  personal  property ;  but  the 
omission  of  the  sheriff  to  give  notice  of  the  sale,  or  the  taking  down 
or  defacing  of  any  notice,  when  put  up,  shall  not  affect  the  validity  of 
a  sale  to  a  bona  fide  purchaser  without  notice.(2) 

The  notice  of  the  sale,  which  is  in  reality  the  only  levy  upon  lands, 
must  be  on  the  particular  execution,  to  the  satisfaction  of  which  it  is  to 
be  applied,  although  it  need  not  mention  the  execution  by  name,  it 
being  sufficient  to  say,  generally,  by  virtue  of  an  eooecation,  or  of  several 
executions.  But  if  the  advertisement  be  upon  but  one  execution,  the 
sheriff  cannot  sell  under  that  and  another  execution,  coming,  subse- 
quently, into  his  hands  ;(3)  nor  can  he  sell  real  and  personal  property, 
together,  without  discrimination.(4)  These  irregularities,  however,  do 
not  affect  the  title  of  a  bona  fide  purchaser ;  to  cdnstitute  which,  it  is 
not  enough  to  show  a  conveyance  good  in  form,  but  payment  of  the 
consideration  must  be  made  out:  and  it  must  be  actually  paid,  not 
merely  secured  to  be  paid ;  for,  otherwise,  the  purchaser  would  not  be 
hurt  ;(o)  and  it  seems,  that  a  bona  fide  purchaser  of  lands,  on  an  exe- 
cution issued  upon  a  judgment,  which  has  been  paid,  but  on  which  no 
satisfaction  is  entered  of  record,  nor  an  execution  returned  satisfied,  will 
be  protected  ;  although  this  principle  does  not  extend  to  the  party  in 
the  execution.(6) 

The  distinction  between  erroneous  and  irregular  process,  is  here  to 
be  observed,  however ;  for  upon  this  turns  the  protection  which  is  af- 
forded to  the  purchaser.  This  is  a  question  which,  until  lately,  has 
been  much  agitated ;  it  has  been  however  set  at  rest  by  the  late  Court 
of  Errors,(7)  in  which  Woodworth,  J.,  observes ;  "  It  is  well  settled, 
that  a  vendee,  under  a  lawful  judgment  and  execution,  shall  not  lose 
his  property,  upon  a  reversal  of  the  judgment  by  writ  of  error.  But 
no  case  admits  a  title  in  the  purchaser,  when  the  sheriff  acted  without 
authority."    And  in  speaking  of  former  decisions  of  this  court,  upon 


(1)  2  R.  S.  369,  sec.  38. 

(2)  2  R.  S.  369,  sec.  39,  40.  (3)  3  Coweo,  334. 
(4)  17  Johns.  116.  (5)  1  Cowen,  622. 

(6)  Ibid;  sedvide  8  'Wendell,  681 ;  4  Wendell,  474. 

(7)  Jackson,  ex.  dem.  Saunders  v.  Cadwett,  1  Cowen,  622. 
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the  subject,  he  remarks,  in  Sherman  v.  Boyce,{).)  the  defendant,  as  de- 
puty sheriff,  sold  the  plaintiff's  personal  property  on  an  execution, 
after  the  same  had  been  paid.  The  court  say,  "the  debt  must  be 
deemed  satisfied,  as  to  the  judgment  creditor;  and  that  fact  being  estab- 
lished, the  law,  founded  on  wise  policy,  considers  the  of&cer  as  fundus 
officio.  The  direct  and  sole  object  of  the  Ji.  fa.,  was  to  raise  the  money 
to  satisfy  the  judgment  creditor.  That  object  being  attained,  the 
power  conferred  by  the  writ  is  spent."  So  also,  in  Carter  v.  Simjoson,{2) 
the  same  doctrine  is  recognized.  The  plaintiff  in  that  case  was  a  pur- 
chaser of  some  hay,  at  a  constable's  sale  on  execution  ;  the  defendant 
contended  that  it  was  necessary  to  prove  the  execution  and  judgment. 
It  was  held,  that  the  plaintiff  was  bound  to  prove  the  authority  under 
which  the  constable  acted.  It  was  observed,  that  if  the  constable  had 
no  authority  to  sell  the  hay,  the  vendee  had  no  title."{3) 

From  these  cases,  the  principle  is  clearly  to  be  deduced,  that 
wherever  the  execution,  upon  its  face,  authorizes  the  sheriff  to  sell,  and 
is  founded  upon  a  subsisting  judgment,  however  irregular  it  may 
be  in  other  respects,  it  confers  upon  the  sheriff  the  right  to  convey,  and 
upon  a  bona  fide  purchaser,  without  notice,  to  receive  a  title.  Thus,  a 
sale  under  a  junior  judgment,  is  valid  against  the  prior  judgment.(4) 
Nor  can  it  be  defeated,  on  the  ground  that  the  levy  was  not  made,  until 
after  the  return  day  of  the  writ.(5)  So,  where  the  plaintiff  in  an 
action  of  ejectment,  claimed  title  under  a  sheriff's  sale,  and  the  exem- 
plification of  the  judgment  record  stated,  that  it  was  filed  and  docketed 
on  the  22d  of  May,  and  the  execution  directed  to  the  sheriff,  com- 
marfHed  him  to  levy  on  the  lands  of  which  the  defendant  was  seised  on 
the  2d  of  May,  it  was  held  that  this' was  not  such  an  irregularity,  as 
would  affect  or  destroy  the  title  of  the  purchaser  under  the  sheriff's 
sale.(6)  And  even  if  the  sheriff  sell  a  term,  under  an  execution,  which 
is  afterwards  set  aside  for  irregularity,  and  the  proceeds  directed  to  be 
returned  to  the  termor,  the  termor  cannot  maintain  ejectment,  to  re- 
cover his  term  against  the  vendee  of  the  sheriff.(7) 

Formerly,  the  sheriff,  immediately  upon  the  sale  of  real  estate,  was 
authorised,  as  in  the  case  of  personal  property  to  convey  a  title  to  the 
purchaser.  This  right  was  first  taken  away  by  statute,  passed  April 
12, 1824,  which  has  been  re-enacted  in  the  Eevised  Statutes,  and  which 
provides  that  upon  the  sale  of  real  estate,  by  virtue  of  any  execution, 
the  officer  making  the  sale,  shall  make  out  and  subscribe  duplicate  cer- 
tificates of  such  sale,  containing,  1.  A  particular  description  of  the  pre- 


(1)  15  Johns.  443.  ' 

(2)  7  Johns.  535.  (3)  1  Oowen,  640,  641. 
(4)  12  Johns.  362.  (5)  13  Johns.  9T. 

(6)  18  Johns.  7.  (7)  1  M.  and  Selw.  425. 
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mises  sold :  2.  The  price  bid  for  eacli  distinct  lot,  or  parcel :  3.  The 
whole  consideration  money  paid :  4.  The  time  when  such  sale  will 
become  absolute,  and  the  purchaser  will  be  entitled  to  a  conveyance, 
pursuant  to  law.(l)  One  of  the  said  duplicate  certificates,  shall,  within 
ten  days  after  such  sale,  be  filed  in  the  ofiice  of  the  clerk  of  the  county, 
and  the  other  shall  be  delivered  to  the  purchaser.  If  there  be  two  or 
more  purchasers,  a  certificate  shall  be  delivered  to  each.(2)  Such  origi- 
nal certificate,  upon  being  proved  or  acknowledged,  in  the  manner 
required  by  law,  to  entitle  deeds  to  be  recorded,(3)  or  a  copy  of  such 
original,  duly  certified  by  the  clerk  in  whose  ofiice  such  original  is  filed, 
shall  be  received  as  presumptive  evidence  of  the  facts  therein^  con- 
tained.(4)  The  omission  of  the  sheriff,  however,  to  file  the  certificate, 
will  not  prejudice  the  purchaser.(5) 

Within  one  year  from  the  time  when  such  sale  shall  have  been  made, 
the  real  estate  so  sold,  or  any  distinct  lot,  tract,  or  portion,  that  may 
have  been  separately  sold,  may  be  redeemed,  by  the  payment  to  the 
purchaser,  his  personal  representatives,  or  assignees,  or  to  the  officer 
who  made  such  sale,  for  the  use  of  such  purchaser,  of  the  sum  of  money 
which  was  bid  on  the  sale  of  such  lot  or  tract,  together  with  the  inter- 
est on  that  sum,  from  the  time  of  sale,  at  the  rate  of  ten  per  cent,  a 
year.(6)  Such  redemption  may  be  made,  1.  By  the  person  against 
whom  the  execution  was  issued,  and  whose  right  and  title  were  sold  in 
pursuance  thereof;  or  2.  If  such  person  be  dead,  by  his  devisee  of  the 
premises  sold,  if  the  same  shall  have  been  devised  ;  and  if  the  same 
shall  not  have  been  devised,  by  the  heirs  of  such  person  ;  or  3.  By  any 
grantee  of  such  person,  who  shall  have  acquired  an  absolute  title  by 
deed,  sale  under  mortgage  or  under  execution,  or  by  other  means  to 
the  premises  sold,  or  to  any  lot,  tract,  parcel,  or  portion,  which  shall 
have  been  separately  sold.(7)  Any  heir  or  devisee  of  the  person 
against  whom  the  execution  was  issued,  and  any  grantee  of  such  per- 
son, who  shall  have  acquired  an  absolute  title,  to  a  portion  of  the  estate 
sold,  or  to  a  portion  of  any  lot,  tract,  or  parcel,  that  shall  have  been 
separately  sold,  may  redeem  the  lot,  tract,  or  parcel  so  sold,  on  the 
same  terms,  and  in  the  same  manner,  as  if  he  were  grantee  of  the  whole 
lot,  tract,  or  parcel,  and  shall  have  the  same  remedy,  to  enforce  con- 
tribution from  those  who  shall  own  the  residue  of  such  tract,  lot,  or 
parcel,  as  if  the  sum  required  to  be  paid  by  him,  to  efiect  such  redemp- 
tion, had  been  collected  by  a  sale  of  the  portion  belonging  to  such 
grantee.(8)    If  there  be  several  persons,  having  undivided  shares  as 


(1)  2  E.  S.  3T0,  sec.  42.  (2)  Ibid,  aee.  43. 

(3)  As  to  which,  vide  1  E.  S.  155.  (4)  2  E.  S.  370,  sec.  44. 

(5)  5  Cowen,  269.  '  (6)  Ibid,  sec.  45. 

(7)  Ibid,  seo.  46.  (8)  Ibid,  see.  47. 


EXECUTIOKS  AGAINST  PROPERTT.  109 

joint  tenants,  or  as  tenants  in  common,  in  the  premises  sold,  or  in  any- 
particular  lot  or  tract  sold,  each  person  having  such  title,  may  redeem 
the  share  or  interest  belonging  to  him,  by  paying  to  the  purchaser,  or 
to  the  ofiScer  as  above  directed,  a  sum  that  will  bear  the.  same  propor- 
tion to  the  whole  purchase  money,  bid  for  such  premises,  or  for  such 
particular  lot  or  tract,  as  the  share  proposed  to  be  redeemed,  bears  to 
the  whole  number  of  shares  in  such  premises,  or  lot  or  tract,  together 
with  the  interest  on  such  sum,  at  the  rate  of  ten  per  cent,  a  year.(l) 
Upon  such  payment  being  made,  by  any  person,  so  entitled  to  redeem 
any  real  estate  so  sold,  the  sale  of  the  premises  so  redeemed,  and  the 
certificates  of  such  sale,  shall  be  null  and  void.(2) 

This  right  of  redemption  is  not,  however,  confined  to  the  debtor, 
but  in  case  the  debtor  or  his  representatives,  to  whom  the  right  of 
redemptions  is  given  by  statute,  as  above,  shall  omit  to  redeem  the 
premises  so  sold,  or  any  part  of  them,  within  the  year  above  prescribed, 
then  the  interest  vested  in  the  purchaser  by  such  sale,  may  be  acquired, 
within  three  months  after  the  expiration  of  such  year,  by  the  persons, 
and  on  the  terms  hereinafter  prescribed.(3)  Any  creditor  of  the  per- 
son against  whom  such  execution  issued,  having  in  his  own  name,  or 
as  assignee,  representative,  trustee,  or  otherwise,  a  judgment  rendered 
at  any  time  before  the  expiration  of  fifteen  months  from  the  time  of 
such  sale,  or  having  a  mortgage  duly  received  within  the  same  period, 
and  which  shall  be  a  lien  and  charge  upon  the  premises  sold,  or  upon 
any  parcel  which  shall  have  been  separately  sold  by  paying  the  sum 
of  money,  which  was  paid  on  the  sale  of  such  premises,  or  upon  any 
parcel  which  shall  have  been  separately  sold,  together  with  interest 
thereon,  at  the  rate  of  seven  per  cent,  a  year,  from  the  time  of  such 
sale,  shall  thereby  acquire  all  the  rights  of  the  original  purchaser,  sub- 
ject to  be  defeated  in  the  manner  hereinafter  mentioned.  (4)  If  such 
judgment  be  a  lien  on  any  lot,  tract,  or  parcel,  that  shall  have  been 
separately  sold,  the  creditor  having  the  same,  by  paying  as  before  pro- 
vided, the  sum  which  shall  have  been  bid  for  such  lot,  tract,  or  parcel, 
with  interest  as  above  mentioned,  shall  thereby  acquire  all  the  right  of 
the  original  purchaser,  to  such  lot,  tract,  or  parcel,  subject  to  be  defeated, 
as  hereinafter  provided. (5)  If  such  judgment  or  decree,  be  a  lien  on 
a  specific  portion  only,  of  any  lot,  tract,  or  parcel  so  sold,  the  creditor 
having  the  same,  may  acquire  the  title  of  the  purchaser,  to  the  whole 
of  such  lot,  tract,  or  parcel,  in  the  same  manner  as  if  such  lien  extended 
to  the  whole.(6)    (And  this  provision  applies,  as  well  to  sales  made 


(1)  Ibid,  sec.  48.  '    (2)  Ibid,  sec.  49. 

(3)  2  R.  S.  370,  sec.  50.  (4)  2  R.  S.  371,  sec.  51 ;  Laws  1847,  chap.  410. 

(5)  Ibid.,  sec.  52.  (6)  2  R.  S.  372,  sec.  53. 
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before,  as  since,  the  Revised  Statutes  went  into  operation.(l)  Any  such 
creditor,  having  such  decree,  or  judgment,  which  is  a  lien  upon  any 
undivided  share  or  interest  in  any  real  estate,  sold  under  execution,  may 
within  the  same  time,  on  the  same  terms  and  in  the  same  manner, 
acquire  the  title  of  the  original  purchaser  to  such  share  or  interest,  by 
paying  such  part  of  the  whole  purchase-money  of  such  real  estate,  as 
shall  be  in  a  just  proportion  to  the  amount  of  such  share  or  interest.(2) 
In  certain  cases,  also,  subsequent  judgment  creditors  are  allowed  to 
purchase  from  the  creditor  who  may  have  redeemed.  For  this  purpose, 
it  is  provided,  that  whenever  any  such  creditor  shall  have  acquired  the 
title  of  the  original  purchaser,  pursuant  to  the  foregoing  provisions, 
any  other  creditor  who  might  have  acquired  such  title,  according  to 
the  said  provisions,'  may  become  a  purchaser  thereof,  from  the  first 
creditor   who  purchased  the   same,   upon  the  following   conditions. 

1.  By  reimbursing  to  such  first  creditor,  his  personal  representatives,  or 
assigns,  the  sum  which  may  have  been  paid  by  him,  to  acquire  such 
title,  together  with  interest  thereon,  at  the  rate  of  seven  per  cent,  a  year, 
from  the  time  of  such  payment,  to  the  time  of  such  reimbursement. 

2.  If  the  j  udgmen  t  or  decree,  by  virtue  of  which  the  first  creditor  acquired 
the  title  of  the  original  purchaser,  be  prior  to  the  judgment  or  decree 
of  such  second  creditor,  then  such  second  creditor  shall  also  pay  to 
such  first  creditor  the  amount  due  on  his  judgment  or  decree.  8.  But 
if  such  judgment  or  decree  of  the  first  creditor,  at  the  time  of  his  ac- 
quiring the  title  of  the  original  purchaser,  shall  have  ceased  to  be  a 
lien,  as  against  such  second  creditor,  it  shall  not  be  necessary  to  pay 
the  amount  thereof.(3)  In  the  same  manner,  any  third  or  other  cred- 
itor, who  might,  according  to  the  foregoing  provisions,  acquire  the  title 
of  the  original  purchaser,  may  become  a  purchaser  thereof,'  from  the 
second,  third,  or  any  other  creditor,  who  may  have  become  such  pur- 
chaser from  aay  other  creditor,  upon  the  same  t^rms  and  conditions 
specified  in  the  last  section.(4)  If  the  original  purchaser  of  any  prem- 
ises so  sold,  shall  also  be  a  creditor  of  the  defendant,  against  whom  the 
execution  issued,  and  as  such  might  acquire  the  title  of  any  purchaser, 
according  to  the  preceding  provisions,  he  may  avail  himself  of  his  de- 
cree, or  judgment,  in  the  same  manner  and  on  the  same  terms,  herein 
prescribed,  to  acquire  the  title  which  any  creditor  may  have  obtained.(5) 
The  plaintifi',  under  whose  execution  any  real  estate  shall  have  been 
sold,  shall  not  be  authorized  to  acquire  the  title  of  the  original  pur- 
chaser, or  of  any  creditor,  to  the  premises  so  sold  by  virtue  of  the  de- 


(1)  1  Wendell,  463.  (2)  Ibid,  sec.  54. 

(3)  2  E.  S.  372,  see.  55.  '  (4)  lb.  sec.  66. 

(5)  lb.  sec.  61. 
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cree  or  judgment,  on  which  such  execution  issued ;  and  if  he  have  any- 
other  decree  or  judgment  which  would  entitle  him  to  acquire  such  title, 
according  to  the  preceding  provisions,  he  may  avail  himself  of  such 
other  decree  or  judgment,  in  the  same  manner,  and  on  the  same  terms, 
as  any  other  creditor,(l)    The  sums  required  to  be  paid,  by  the  fore- 
going provisions,  to  acquire  the  title  of  the  original  purchaser,  or  to 
become  a  purchaser  from  any  creditor,  may  be  paid  to  such  purchaser 
or  creditor,  his  representatives  or  assigns,  or  to  the  officer  who  made 
the  sale,  for  the  use  of  the  purchaser  or  creditor  entitled  to  the  same. 
Upon  such  payment  being  made,  the  title  of  the  original  purchaser 
shall  be  thereby  transferred  to  the  creditor  acquiring  the  same,  pursu- 
ant to  the  foregoing  provisions,  and  from  such  creditor,  to  any  other 
creditor  becoming  a  purchaser  thereof,  as  hereinbefore  provided.(2) 
To  entitle  any  creditor  to  acquire  the  title  of  the  original  purchaser,  or 
to  become  a  purchaser  from  any  other  creditor,  pursuant  to  the  fore- 
going provisions,  he  shall  present  to  and  leave  with  such  purchaser  or 
creditor,  or  the  officer  who  made  the  sale,  the  following  evidence  of  his 
right :  1.  A  copy  of  the  docket  of  the  judgment  or  decree,  under  which 
he  claims  the  right  to  purchase,  duly  certified  by  the  clerk  of  the  court, 
or  of  the  county,  in  which  the  same  is  docketed  :(3)  2.  A  true  copy  of 
all  the  assignments  of  such  judgment  or  decree,  which  are  necessary  to 
establish  his  claim,  verified  by  his  affidavit,  or  by  the  affidavit  of  some 
witness  to  such  assignments :  3.  An  affidavit  by  such  creditor,  or  by 
his  attorney  or  agent,  of  the  true  sum  due  on  such  judgment  or  decree, 
at  the  time  of  claiming  such  right  to  purchase.(4)    The  right  and  title 
of  the  person  against  whom  the  execution  was  issued,  to  any  real  estate 
which  shall  be  sold  thereby,  shall  not  be  divested  by  such  sale,  until 
the  expiration  of  fifteen  months  from  the  time  of  such  sale ;  but  if  such 
real  estate  shall  not  have  been  redeemed  as  herein  provided,  and  a  deed 
shall  be  executed  in  pursuance  of  a  sale,  the  grantee  in  such  deed,  shall 
be  deemed  vested  with  the  legal  estate,  from  the  time  of  the  sale  on 
such  execution,  for  the  purpose  of  maintaining  an  action  for  any  injury 
to  such  real  estate.(5)    After  the  expiration  of  fifteen  months  from  the 
time  of  the  sale  of  any  real  estate,  if  any  part  of  the  premises  sold,  shall 
remain  unredeemed  by  the  person  against  whom  the  execution  issued, 
or  by  any  person  entitled  to  redeem  the  same  within  one  year  from 
the  time  of  such  sale,  according  to  the  foregoing  provisions,  then  the 
officer  making  such  sale,  shall  complete  the  same,  by  executing  a  con- 
veyance of  the  premises  so  remaining  unredeemed,  either  to  the  origi- 
nal purchaser,  or  to  the  creditor  who  may  have  acquired  the  title  of 

(1)  2  R.  S.  373,  sec.  63.  (2>Ib.  sec.  59. 

(3)  And  see  6  "Wendell,  526.  (4)  lb.  sec.  60. 

(6)  lb.  sec.  61. 
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such  original  purcliaser,  or  to  the  creditor  who  may  have  purchased 
such  title  from  any  other  creditor,  as  the  case  may  be ;  which  convey- 
ance shall  be  valid  and  effectual  to  convey  all  the  right,  title  and  inter- 
-est,  which  was  sold  by  such  officer.(l) 

All  redemptions  which  shall  hereafter  be  made  on  or  after  the  last 
day  of  the  fifteen  months  by  any  creditor,  pursuant  to  the  said  title, 
and  of  the  said  act  passed  the  26th  of  May,  1836,  shall  be  made  at  the 
sheriff's  office  of  the  county  in  which  the  sale  took  place,  and  it  shall 
be  the  duty  of  the  officer  making  the  sale,  to  a,ttend  at  said  office  during 
the  last  day  for  making  such  redemptions,  and  during  the  time  there- 
after in  which  such  redemptions  may  be  made,  and  in  case  of  the  ab- 
sence of  the  officer  who  made  the  sale,  from  the  sheriff's  office,  at  such 
time,  then  such  redemption  may  be  made  to  the  sheriff ;  and  in  his 
absence,  to  the  under  sheriff  or  any  deputy  present  at  such  office; 
and  when  any  redemption  shall  be  made  prior  to  the  last  day  of  the 
said  fifteen  months,  the  officer  to  whom  such  redemption  shall  be  made, 
shall  immediately  thereafter  file  in  the  office  of  the  clerk  of  the  county 
a  statement  of  such  redemption,  which  shall  contain  the  title  of  the 
cause,  or  if  it  be  a  mortgage,  the  parties  to  the  mortgage,  the  amount 
of  the  judgment,  decree  or  mortgage ;  the  assignee,  representatives  or 
trustees  thereof,  if  any,  and  the  amount  paid  to  redeem,  the  time  when 
such  redemption  was  made,  and  the  sum  claimed  to  be  due  upon  such 
judgment,  decree  or  mortgage,  at  the  time  of  such  redemption. 

Any  creditor  having  a  right  to  redeem,  may  redeem  within  twenty- 
four  hours  after  any  preceding  redemption ;  and  no  deed  upon  any  sale 
or  redemption  shall  be  executed  until  after  the  lapse  of  twenty-four 
hours  after  the  last  redemption. 

Whenever  any  redemption  shall  have  been  made,  of  any  real  estate 
so  sold,  it  shall  be  the  duty  of  the  officer  making  such  sale,  or  of  any 
other  person  who  may  lawfully  act  in  his  behalf,  to  execute  to  the 
person  making  such  redemption,  his  certificate,  truly  stating  all  such 
facts  transpiring  before  him  at  the  making  of  such  redemption,  as  shall 
be  sufficient  to  show  the  fact  of  such  redemption. 

Such  certificate  may  be  proved  or  acknowledged  as  deeds  are  required 
to  be,  to  entitle  them  to  be  recorded,  and  being  duly  recorded  in  the 
clerk's  office  of  the  county  where  the  real  estate  so  sold  is  situate,  shall 
have  the  same  effect  as  against  subsequent  purchasers,  and  incum- 
brances as  deeds  and  conveyances  duly  proved  and  recorded  ;  and  such 
certificate  or  the  record  thereof,  or  a  duly  authenticated  copy  of  such 
record,  shall  be  received  in  all  courts  and  places  as  prima  fade  evidence 
of  the  facts  therein  stated. 


(1)  2  R.  S.  3U,  sec.  62. 
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The  officer  making  such  certificate  shall  be  entitled  to  the  like  com- 
pensation as  he  is  by  law  entitled  to,  for  a  certificate  of  sale. 

The  provisions  of  this  act  shall  not  apply  to  any  case  in  which  the 
sale  shall  have  taken  place  prior  to  the  passage  thereof. 

Formerly,  on  a  sale  by  execution,  of  real  estate  bound  by  a  mortgage 
younger  than  the  judgment  on  which  the  estate  was  sold,,  if  the  mort- 
gagee meant  to  save  himself,  he  must  have  bid  to  the  amount  of  his 
mortgage.(l)  A  mortgagee,  or  the  assignee  of  a  mortgage,  as  such, 
was  not  a  grantee  within  the  meaning  of  the  act,  and  had  no  power  to 
redeem ;  and  upon  such  sale,  a  creditor  by  judgment  younger  than  the 
mortgage,  might  redeem  from  the  purchaser,  and  was  entitled  to  a 
conveyance  and  might  thus  obtain  a  preference  to  the  mortgagee, 
though  the  lien  of  the  latter  were  the  oldest;  for  the  creditor  re- 
deeming came  in  under  the  purchaser,  and  took  all  his  rights.(2)  The 
injustice,  however,  resulting  from  this  omission,  in  the  former  statutes, 
was  supplied  by  an  act,  passed  May  26,  1836,(3)  which  provides,  that 
a  creditor,  by  mortgage  on  real  estate,  his  assignee  or  representative, 
where  the  mortgaged  premises  or  any  part  thereof  have  been  sold  on 
execution,  shall  have  the  same  right  to  acquire  the  interest  of  the  pur- 
chaser of  such  real  estate  so  mortgaged  and  sold,  as  is  given  to  a  judg- 
ment creditor,  by  section  fifty-one,  of  title  five,  article  second,  chapter 
six  of  the  third  part  of  the  Eevised  Statutes,  and  on  acquiring  such 
interest,  shall  be  subject  to  the  provisions  of  said  article  second,  in  rela- 
tion to  the  rights  of  other,  creditors,  as  are  now  applicable  to  judgment 
creditors,  by  said  article.(4)  ■  To  entitle  a  creditor  by  mortgage,  his 
assignee  or  representative,  to  acquire  the  title  of  the  original  pur- 
chaser or  to  be  substituted  as  a  purchaser  from  any  other  creditor, 
pursuant  to  this  act  and  the  act  hereby  amended,  he  shall  present  to 
and  leave  with  such  purchaser  or  creditor,  or  the  officer  who  made  the 
sale,  the  following  evidence  of  his  right ;  1.  A  copy  of  the  mortgage 
under  which  he  claimed  the  right  to  purchase,  duly  certified  by  the 
clerk  of  the  county  where  said  mortgage  is  registered  or  recorded : 
2.,  A  copy  of  the  assignment  or  assignments,  where  the  mortgage  has 
been  assigned,  verified  by  his  affidavit,  or  the  affidavit  of  some  witness 
to  such  assignments :  3  A  copy  of.  the  letters  of  administration  or  let- 
ters testamentary,  where  an  administrator  or  executor  applies  to  be 
substituted  as  a  purchaser :  4  An  affidavit  by  such  mortgage  creditor, 
his  assignee  or  representative,  or  by  his  attorney  or  agent,  stating  the 
true  sum  due  or  to  become  due  on  such  mortgage  at  the  time  of  claim- 
ing such  right  to  purchase,  over  and  above  all  payments.(5) 


(1)  1  CoweD,  501, 

(2)  Ibid. 

(3)  Laws  of  1836,  p  793. 

(4)  Ibid,  sec.  1 

(5)  Ibid,  sec.  2. 
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These  several  provisions,  which  it  has  been  thought  more  advisable, 
for  the  sake  of  simplicity,  to  give  in  their  connected  order,  as  arranged 
in  the  statutes,  are,  with  very  few  variations,  the  same  as  former  enact- 
ments on  the  subject,  and  have,  therefore,  in  some  measure,  been  here- 
tofore the  subject  of  judicial  construction.  We  shall  notice  some  of 
the  leading  cases  which  relate  to  them. 

In  construing  these  provisions,  the  court  has  regarded  them  in  the 
light  of  a  remedial  statute,  and  as  intended  to  benefit  the  debtor  on  the 
one  hand,  by  preventing  a  sacrifice  of  his  real  property,  and  junior 
judgment  creditors  on  the  other,  by  giving 'them  a  chance  to  redeem 
the  land  sold  upon  a  senior  judgment.^^l)  Neither  the  defendant  nor 
his  grantee,  however,  can  redeem  after  one  year  from  the  time  of  the 
sale,  by  which  is  to  be  understood  three  hundred  and  sixty -five  days  ;(2)  " 
although  within  that  time,  he  or  his  grantee  has  the  exclusive  right  of 
redemption.(3)  And  until  the  expiration  of  one  year,  after  the  sale  of 
lands  and  tenements,  the  defendant  in  the  execution  is  entitled  to  the 
possession  of  the  same,  and  to  the  rents  and  profits,  without  accounta- 
bility to  any  one.(4) 

After  the  year,  the  right  of  the  debtor,  or  his  grantee,  is  gone,  and 
that  of  the  subsequent  judgment  creditors  attaches,  by  which  they  are 
allowed  to  redeem  within  fifteen  months  from  the  time  of  sale,  (and 
which  are  to  be  computed  as  calendar,  and  not  lunar  months  ;)(5)  and 
dn  the  redemption  of  lands  sold  under  execution,  the  last  day  of  the 
fifteen  months  happening  on  Sunday,  a  redemption  on  the  next  day  is 
too  late.(6)  The  right  of  judgment  creditors  to  redeem,  extends,  how- 
ever, only  to  property  upon  which  the  judgment  was  a  lien.(7)  And 
it  cannot  be  a  lien,  where  the  land  of  the  debtor  is  sold  and  conveyed, 
■either  by  the  debtor  or  by  the  sheriff,  before  the  judgment  of  the  cred- 
itor claiming  to  redeem,  is  docketed  ;(8)  and  though  it  be  insisted  that 
the  sale  was  fraudulent  and  void  as  to  creditors,  the  court  will  not  try 
this  question  on  motion.(9)  So,  land  passes  by  a  general  assignment 
under  the  insolvent  act,  and  a  creditor,  whose  judgment  against  the 
insolvent  is  perfected  after  the  assignment,  has  no  lien,  and  therefore 
cannot  redeem  within  the  act.(lO)  So  also,  a  levy  on  personal  property, 
suf&cient  to  satisfy  an  execution,  is  an  extinguishment  of  the  judgment 
on  which  it  issued.(ll)  The  judgment,  therefore,  ceases  to  be  a  lien 
on  his  real  estate,  and  the  judgment  creditor,  as  such,  has  no  right  to 


■(1)  1  Cowen,  501.  (2)  1  R.  S.  606,  sec.  3. 

(3)  1  Cowen,  443,  501.  (4)  2  Wendell,  507. 

(5)  1  R.  S.  606,  sec.  4;  2  Cowen,  518. 

(6)  1  "Wendell,  42.  C)  2  Cowen,  497. 
(8)  3  Cowen,  35.  (9)  Ibid. 

(10)  3  Cowen,  69.  (11)  4  Cowen,  417. 
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sredeem  Tincler  the  act.  So,  if  one  convey,  before  judgment  against 
him,  the  land  conveyed  cannot  be  sold  under  the  judgment ;  and  the 
law  will  intend  such  conveyance  to  be  bonajide,  and  for  valuable  conside- 
ration, till  the  contrary  is  shown.(l)  Nor  will  the  issuing  of  an  execution, 
before  the  ten  years  after  docketing  a  judgment  have  expired,  and  a 
sale  under  it  after  the  ten  years,  extend  to  the  lien  of  the  judgment,  as 
against  subsequent  judgment  creditors. (2)  So  a  judgment  is  not  a  lien 
upon  mere  equity  ;  and  such  an  interest  cannot  be  sold  on  execution.(3) 
But  although  a  judgment  after  tern  years,  is  not  a  lien  as  against  pur- 
chasers in  good  faith,  and  as  against  incumbrancers  subsequent  tp  such 
J^dgrhfent,  by  mortgage,  judgment,  decree,  or  otherwise,(4)  yet  its  lien 
as  against  the  debtor  still  continues,  and  it  ranks,  in  effect,  as  a  junior 
judgment  to  later  judgmeiats,  and  entitles  the  creditor  to  redeem  from 
■a  sale  under  them.(5)  And  where  several  judgments  are  of  more  than 
ten  years'  standing,  they  rank  in  relation  to  one  another,  aiccording  to 
their  actual  priority  of  date,  the  same  as  if  the  act  had  never  been 
passed.(6)  So,  a  person  obtaining  a  judgment  against  another,  and 
selling  the  land  of  his  debtor,  becoming  himself  the  purchaser,  at  an 
amount  exceeding'  the  judgment,  has  no  right  to  redeem  the  premises 
purchased  by  him,  from  the  operation  of  a  sale,  anterior  to  that  under 
which  he  purchased,-  the  sale  of  the  land  under  his  execution  having 
■extinguished  the  lien  of  his  jiidgment,  he  is  no  longer  a  judgment  cre- 
ditor, having  a  laen.(7)  And  though  the  judgment  be  confessed  volun- 
tarily, with  a  stipulation  to  sta,y  execution  thereon  for  a  year,  yet  this 
does  not  preclude  the  creditor  therein  from  redeeming  immediately .(8) 
So,  it  is  enough  to  entitle  a  judgment  creditor  to  redeem,  that  his 
judgment  is  a  lien  at  the  time  when  he  comes  to  redeem^  it  need  not 
be  a  lien  at  the  time  of  sale ;  the  sale  does  not  divest  the  title  of  the 
■debtor,  till  the  fifteen  months  for  redeeming  has  expired  j  and  a  judg- 
ment obtained  against  the  debtor,  at  any  time  within  the  fifteen  months, 
is  therefore  a  lien.(9)  And  the  creditor  is  equally  entitled  to  redeem, 
whether '  his  judgment  be  created  for  the  purpose  of  enabling  him  to 
redeem  or  not,  if  it  be  founded  upon  a  good  consideration.  (10)  But  to 
entitle  a  Junior  judgment  creditor  to  redeem,  he  must,  within  fifteen 
months  from  the  time  of  the  sale,  pay  the  amount  bid  by  the  purchaser, 
together  with  interest  thereon,  at  ten  per  cent,  per  annum,  from  the 
time  of  the  sale,  or  he  is  not  entitled  to  a  deed  ;  nor  can  the  sheriff 
dispense  with  the  payment  of  that  sum,  or  any  part  thereof^  and  if  he 


(1)  4  Cowen,  599.  (2)  5  Cowen,  294.' 

(3)  5  Cowen,  485.  (4)  2  R.  S.  359,  sec.  4. 

(5)  1  Cowen,  540 ;  2  Paige,  54.  (6)  Ibid. 

(7)  2  "WendeU,  2S7.  (8)  1  Oowen,  443. 

<9)  1  Cowen,  BOl.  <10)  2  Cowen,  518. 
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give  a  deed  -witkout  receiving  the  money,  it  will  be  void,  for  ke  is  a- 
special  agent,  and  must  pursue  kis  authority  strictly.(l)  If  less  than 
ten  per  cent,  be  paid  to  the  sheriff,  though  the  deficiency  be  paid  to  him 
by  the  judgment  creditor,  after  the  fifteen  months,  it  will  not  vary  the 
case  ;  for  the  payment  of  the  money,  at  ten  per  cent.,  within  the  fifteea 
months,  is  a  condition  precedent ;  nor  does  it  make  any  difference  that 
both  the  sheriff  and  the  creditor  supposed  seven  per  cent,  to  be  enough,- 
by  reason  whereof  payment  is  made  at  that  rate  within  the  fifteen 
months,  and  after  that  time,  and  after  the  deed  is  given,  on  discovering 
the  mistake,  the  deficiency  is  immediately  paid.(2)  If,  however,  the 
defendant  allow  his  time  for  redemption  to  pass,  he  cannot  question  the 
regularity  of  the  proceedings  as  between  creditors,  in  relation  to  the 
redemption  ;  such  proceedings,  as  to  him,  being  res  inter  alios  acta  /(3) 
and  as  to  him,  a  sheriff's  deed  to  a  person  not  a  creditor,  with  the  a-s- 
sent  of  a  creditor  who  has  regularly  redeemed^  is  good  and  valid.(4) 

As  respects  the  mode  in  which  the  redemption  may  be  made,  a  judg- 
ment creditor,  coming  to  the  sheriff  to  redeem,  pursuant  to  the  act, 
may  produce  an  exemplification  of  his  judgment,  or  a  certificate  thereof 
from  the  clerk,  either  of  which  will  be  sufficient  evidence  to  the  sheriff,- 
that  he  is  entitled  to  redeem.  If  he  be  an  assignee,  it  is  proper  that 
he  should  also  give  notice  to  the  sheriff  of  the  assignment.(5)  And 
where  one  comes  to  redeem  land  sold  on  execution,,  from  one  who  has 
before  redeemed,  and  the  latter  claims  to  have  an  increased  payment  to- 
kim,  as  assignee  of  a  judgment,  in  virtue  of  wkich  ke  redeemed,  ke 
must  furnish  proof  of  kis  right  to  such  judgment ;  and  it  is  not 
enough  to  furnish  a  mere  memorandum,  and  give  notice  of  the  assign- 
ment.(6)  And  one  wko  comes  to  redeem,  may  pay  tke  money  either 
to  the  sheriff'  or  the  creditor.(7)  And  the  sheriff  may  receive  current 
bank  bills,  even  against  the  express  directions  of  the  creditor.(8)  But 
a  short  payment,  on  attempting  to  redeem,  is  a  fatal  omissionj  and  ren- 
ders the  redemption  void,  though  it  be  by  mistake  of  tke  sheriff,  to 
whom  the  money  is  paid,  and  he  assume  upon  himself  to  make  it  up 
to  the  purchaser,  from  whom  the  redemption  is  sought  to  be  made.(9) 
But  if  a  junior  judgment  creditor  become  a  purchaser  of  real  estate, 
on  execution,  ke  must  bid  the  amount  of  tke  execution  and  kis  own 
lien,  if  ke  mean  to  secure  kimself  out  of  tke  property  sold.(lO)  And  a 
sale  of  land  upon  a  judgment  and  execution,  tkougk  only  for  a  part  of 
wkat  is  due  upon  tke  judgment,  witk  tke  lapse  of  fifteen  montks  from- 


(I)  1  Cowen,  481.  ,  (2)  Ibid. 

(3)  1  Wendell,  46.  "  (4)  Ibid. 

(5)  1  Cowen,  443.  (6)  '7  Cowen,  540. 

(7)  4  Cowen,  420.  (8)  Ibid. 

(9)  %  Oowen,  540.  (10)  1  Cowen,  501. 
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fhe  time  of  sale,  and  a  conveyance  by  the  sheriff,  destroys  the  lien  of 
the  judgment,  even  for  the  balance  remaining  due;  and 'the  judgment 
creditor  for  the  balance,  cannot  therefore  redeem  the  land  from  a  pur- 
■chaser  under  a  senior  judgment,  within  the  statute.(l)  Such  a  sale  and 
conveyance  also  destroys  the  lien  of  all  junior  judgment  creditors,  so 
that  they  cannot  redeem  from  a  purchaser  under  any  judgment,  older 
than  the  one  upon  which  the  conveyance  is  made.(2) 

But  where,  on  the  sale  of  property  under  an  execution,  a  plaintiff 
inadvertently  bids  a  less  sum  than  the  amount  of  his  execution,  the 
sale,  on  his  application,  will  be  set  aside,  and  a  resale  ordered  ;(3)  al- 
though the  court  will  not  set  aside  a  sale  of  land  on  an  execution  and 
order  a  resale,  on  the  ground  that  the  plaintiff^s  agent  bid  less  for  it, 
than  he  was  instructed  to  bid,  by  his  principal.(4)  But,  where  a  plain- 
tiff and  a  deputy  sheriff  were  deceived  as  to  the  locality  of  the  real 
«state  of  a  defendant,  by  the  representations  of  the  defendant,  and  in 
consequence  thereof,  the  plaintiff  bid  $800  for  property  not  worth  over 
$150,  and  the  property  was  struck  off  to  him,  a  resale  was  ordered.(5) 

In  all  these  cases  of  lien,  however,  it  seems,  that  one  having  pur- 
chased land  at  sheriff's  sale,  acquires  at  first  a  mere  lien,  which  he  may 
release  or  discharge,  without  the  consent  of  junior  judgment  credi- 
tors ;(6)  and  a  senior  judgmesnt  creditor  may  redeem  from  a  junior 
judgment  creditor,  who  has  redeemed  from  a  sale,  on  a  judgment  se- 
nior to  both,  without  paying  the  youngest  judgment;  or  a  junior  judg- 
ment creditor  may  redeem  from  a  sale  on  a  senior  judgment,  without 
paying  intermediate  judgments ;  and  if  an  intermediate  judgment  cred- 
itor suffer  the  fifteen  months  to  elapse,  without  himself  redeeming,  his 
rights  are  gone.(7)  And  though  a  judgment  creditor  has  once  re- 
deemed, upon  his  judgment,  and  taken  a  title,  it  is  not  a  satisfaction, 
and  he  may  redeem  again,  in  virtue  of  the  same  judgment;  especially 
from  a  sale  on  a  judgment  senior  to  his  own,  and  the  one  from  which 
he  first  red«emed.(8) 

The  mode  in  which  the  question  as  to  the  right  of  redemption,  and 
its  extent,  has  usually  arisen,  and  perhaps  the  more  convenient  course 
to  bring  it  up,  is  by  motion  to  the  court,  to  compel  the  sheriff  to  exe- 
cute a  deed  to  the  party  clainaing  it.  This,  of  course,  must  be  upon 
notice  to  all  the  parties  whose  interests  may  be  affected  by  the  relief 
prayed  for-;  although  any  decision  of  this  court  on  summary  applica- 
tion, will  not  be  so  far  conclusive  upon  the  parties,  as  to  prevent  their 
drawing  the  same  matters  in  question  again,  in  the  more  regular  form 


<1)  4  Cowen,  133.  (2)  Ibid. 

(3)  2  Wendell,  260.  (4)  1  Cowen,  361 

(5)  12  Wendell,  253.  (6)  1  Cowen,  540. 

(S)  .7  Oowen,  668.  (8)  1  Cowen,  540. 
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of  a  suit,  for  tkat  purpose :  tte  only  ground  upon  which  they  exer- 
cise this  summary  jurisdietion  being,  that  it  is  their  duty  to  give 
their  opinion  as  a  guide  to  the  officers  of  the  court  in  the  discharge 
of  a  ministerial  duty.(l)  But  they  will  not  make  any  order,  touching 
a  deed  of  the  same  lands  from  the  sheriff  to  another,  given  under  a 
pretence  that  he  had  redeemed,  as  a  junior  judgment  creditor,  whereas  ^ 
in  fact,  he  had  not  redeemed,  but  had  merely  attempted  to  redeem,  an<J 
by  mistake  had  paid  too  small  a  sum  ;.  for  the  deed  being  void  of  itself, 
an  order  is  unnecessary,  an-d  a  rule  directing  the  sheriff  to  convey  to 
the  purchaser,  answers  hina  every  req^uisite  purpose.(2) 

The  deed^  After  the  several  periods,  allowed  for  redemption^  have 
expired,  it  is  the  duty  of  the  sheriff  to  convey  to  the  purchaser,  or  to 
the  person  who,  by  reason  of  having  redeemed,  succeeds  to  the  rights' 
of  the  purchaser,  all  the  right,  title  and  interest  of  the  defendant,  in 
the  property  sold.  This  conveyance  must  be  by  deed  j(3)  and  must 
describe  the  property  with  reasonable  certainty,  otherwise  nothing 
passes  to>  the  grantee.(4)  Thus,  under  a  deed  containing  the  general 
description,  of  "  all  other,  the  lands,  &c,,  of  the  defendant,'" (^)  or  "  all  the 
lands  and  tenements  of  the  defendants,  situate,  lying  and  being  in  the  Har- 
denbergh  patent,{6)  nothing  will  pass.  So,  a  deed  describing  the  land 
by  metes  and  bounds,  together  with  "  all  ways,  passages  and  easements," 
&c.,  does  not  include  land  held  by  a  distinct  title,  though  adjoining  the 
premises,  and  formerly  purchased,  and  used  as  a  road  for  the  same ; 
and  as  the  authority  of  the  sheriff,  in  relation  to  the  property,  ceases 
on  the  return  of  the  execution  satisfied,  a  subsequent  deed  for  the  road, 
founded  on  the  antecedent  execution  and  sale,  will  not  pass  the  land, 
unless  included  under  the  description  of  the  premises  sold,  and  conveyed 
by  the  first  deed.(7)  But  a  recital  of  the  execution  in  the  deed  being 
unnecessary,  a  mistake  or  variance  in  such  recital,  is  not  material,  and 
does  not  affect  the  validity  of  the  deed,  so  long  as  there  was  an  exist- 
ing and  sufficient  authority  to  the  sheriff,  to  warrant  the  sale.(8)  And 
if  the  recital  be  wrong  as  to  the  amount  and  date  of  the  judgment,  but 
right  as  to  the  court,  the  parties  and  the  execution  agree  with  the 
judgment,  this  shows  a  sufficient  authority  for  the  sale,  and  the  deed  is 
good.(9).  So  if  the  recital  of  executions,  in  a  sheriff '^5  deed  of  land, 
describe  them  correctly,  in  general  particulars,  but  add  others,  which 


(1)  1  Cowen,  4&5,  512.  (2)  1  Cowenv  481,  49a 

(3)  12  Johns.  tS;  et  vide,  2  Cainea,  61;  2  Johns.  Rep.  248;  8  Johns.  520;  13  Johns. 
4^1 ;  1  R.  S.  738,  sec.  IST  ;  2  R.  S.  373,  see.  61. 
(4J  11  Johns.  365 ;  S.  0.  13  Johns.  537.       (5)  Ibid 
(6)  13  JohB3>  9T.  (7)  1  Johns.  Caa.  284. 

(8)  10  Johns.  381.  (9)  &  Cowen,  529. 
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are  inaccurate,  the  latter  may  be  rejected  as  surplusage. (1)  It  has  been 
held  also,  that  a  sheriff's  deed,  conveying  several  parcels  of  land,  hy 
virtue  of  several  executions,  (specially  set  forth,)  and  a  sale  had  thereon, 
when  set  up  by  way  of  defence,  against  a  recovery  in  an  action  of 
ejectment,  cannot  be  attacked  by  parol  proof,  that  a  portion  of  the 
premises  conveyed  by  the  deed,  was  sold  under  only  one  of  the  execu- 
tions specified  in  the  deed  ;  or  in  other  words,  the  fact  averred  in  the 
deedj  that  the  premises  conveyed,  were  sold  under  all  the  executions, 
cannot  be  contradicted  by  parol  proof  that  a  portion  of  the  premises 
were  sold  under  only  one  of  the  executions  ;  if,  however,  it  appear  on 
the  face  of  the  deed,  or  be  shown  by  proof  aliunde,  that  certam  of  the 
premises  conveyed  were  sold  by  virtue  o;^  one  or  more  executions, 
after  such  executions  were  satisfied  by  the  sale  of  other  property,  the 
deed,  as  to  such  portion  of  the  premises,  is  void.(2)  And  where  a 
plaintiff  in  a  justice's  judgment,  sells  land  under  an  execution  upon  an 
insufficient  specification,  and  himself  becomes  the  purchaser,  he  is  not 
entitled  to  protection  as  a  bona  fide  purchaser.(3) 

The  deed  may  be  executed  by  the  deputy,  in  the  name  of  the  sheriff, 
during  the  continuance  of  the  latter  in  office  ;(4)  and  whether  it  be  exe- 
cuted by  the  sheriff  or  his  deputy,  he  is  precluded  from  denying  the  facts 
,  alleged  in  it.(5)  And  an  execution  being  an  entire  thing,  it  is  well  settled, 
that  the  sheriff,  to  whom  it  is  delivered,  and  who  levies  on  the  property, 
must  complete  the  sale,  although  his  term  of  office  have  expired.(6) 

But  if  the  sheriff  die,  or  be  removed  from  office,  before  the  execution 
is  satisfied,  his  under  sheriff  shall  proceed  thereon,  in  the  same  manner 
as  the  sheriff  might  have  done  ;  and  if  a  sheriff  who  has  sold  any  real ' 
estate,  die,  or  be  removed,  before  executing  any  conveyance,  in  pursu- 
ance of  such  sale,  such  conveyance  shall  be  executed  by  his  under 
sheriff,  in  the  same  manner  and  with  the  like  effect,  as  if  done  by  the 
sheriff.(7)  If  there  be  no  such  under  sheriff,  the  court,  from  which  the 
execution  issued,  may,  on  the  application  of  the  plaintiff,  appoint  some 
suitable  person  to  proceed  on  such  execution,  and  complete  the  same, 
instead  of  such  under  sheriff;  and  on  the  application  of  any  person  en- 
titled to  a  conveyance,  the  court  may  appoint  a  proper  person  to  exe- 
cute the  same.  The  person  so  appointed,  shall  give  such  security  as 
the  court  may  require,  and  shall  have  the  same  power,  in  relation  to 
the  object  of  his  appointment,  as  the  sheriff,  dying,  or  removed.(8) 
Under  this  section,  however,  where  an  appointment  is  made  of  a  per- 


(1)  9  Cowen,  182.  (2)  11  -Wendell,  422 ;  S.  0.  1  Wendell,  8.S. 

(3)  7  Wendel],  398.  (4)  3  Oowen,  89;  1  Cowen,  739;  9  Cowen,  233. 

(5)  12  Johns.  162. 

(6)  2  Gaines,  244 ;  20  Johns.  73 ;  2  Cowen,  423 ;  3  Cowen,  95  ;  7  Wendell,  221. 

(7)  2  E.  'S.  374,  see.  65.  (8)  lb.  sec.  66. 
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son  to  execute  a  deed  under  a  sheriff's  sale,  in  case  of  the  death  of  the 
sheriff,  and  there  being  no  under  sheriff,  where  nothing  remains  but  to 
ezecute  the  deed,  and  no  money  is  to  be  paid,  or  other  act  done,  secu- 
rity is  not  necessary.(l)  And  if  any  sheriff  shall  die,  or  be  removed 
from  office,  after  having  made  sale  of  any  real  'estate,  the  moneys  re- 
q^uired  to  be  paid  to  him,  for  the  redemption  of  such  estate,  or  for  the 
purpose  of  acquiring  the  title  of  the  original  purchaser,  may  be  paid  to 
his  under  sheriff,  or  to  the  clerk  of  the  county,  in  the  same  manner,  and 
with  the  like  effect,  as  if  paid  to  the  sheriff.(2) 

The  deed  must,  of  course,  be  to  the  purchaser,  or  to  the  person  who 
has  acquired,  by  redemption,  the  rights  of  the  purchaser.(3)  If,  how- 
ever, the  person  entitled  to  a  conveyance,  shall  die,  previous  to  the  de- 
livery of  such  conveyance,  the  officer  making  such  sale,  shall  execute 
and  deliver  such  conveyance  to  the  executors  or  adminstrators  of  the 
person  so  deceased. (4)  The  real  estate  so  conveyed,  shall  be  held  in 
trust  for  the  use  of  the  heirs  of  such  deceased  person,  subject  to  the 
dower  of  his  widow,  if  there  be  any,  but  may  be  sold  for  the  payment 
of  his  debts,  by  the  order  of  any  surrogate  or  court  of  equity,  in  the 
same  manner  as  lands  whereof  such  deceased  person  died  seized. (5) 

By  a  later  statute,  also,  passed  May  2, 1835,  the  sheriff  is  authorized 
to  execute  the  deed  to  any  person  or  persons,  to  whom  the  certificate 
shall  have  been  or  shall  be  duly  assigned,  or  to  the  executors  or  ad- 
ministrators of  any  deceased  assignee. (6)  But  before  any  assignee  or 
his  personal  representative,  shall  be  entitled  to  a  deed  under  this  act, 
he  shall  cause  the  execution  of  any  and  every  assignment,  under  which 
such  deed  is  claimed,  to  be  duly  acknowledged,  or  proved  as  deeds  are 
required  by  law  to  be  acknowledged  or  proved,  to  entitle  them  to  be 
recorded,  before  some  officer  authorized  to  take  the  acknowledgment 
and  proof  of  deeds,  and  shall  cause  all  such  assignments,  with  their 
certificates  of  proof  or  acknowledgment,  to  be  filed  in  the  office  of  the 
clerk  of  the  county  in  which  the  real  estate  so  sold  is  situated ;  but  it 
shall  not  be  necessary  to  have  acknowledged  the  execution  of  any  assign- 
ment, heretofore  made,  of  such  certificate.(7)  And  any  officer,  author- 
ized-by  law,  to  take  the  proof  of  deeds,  is  authorized  and  required  to 
take  the  acknowledgment  or  proof  of  such  assignments,  and  to  certify 
the  same  :  which  certificate,  or  a  copy  certified  by  such  clerk,  shall  have 
the  like  force  and  effect  as  in  case  of  deeds.(8)  In  case  any  deed  shall 
be  executed  to  executors  or  administrators,  by  virtue  of  this  act,  the 


(1)  10  Wendell,  562.  (2)  lb.  sec.  6'7. 

(3)  2  R.  S.  374,  sec.  62.  (4)  lb.  sec.  63. 

(5)  lb.  sec.  64. 

(6)  Laws  of  1835,  ch.  189,  p.  210,  sec.  1. 

(1)  lb.  sec.  2.  (8)  lb.  sec.  3. 
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iestate  thereby  conveyed  shall  be  held,  and  may  be  sold,  as  is  provided 
in  the  64:th  section  of  the  Eevised  Statutes,  above  referred  to.(l) 

It  is  not,  however,  necessary  that  the  deed  should  be  delivered  abso- 
lutely, in  the  first  instance  ;  but  it  may  be  executed  as  an  escrow,  to  be 
delivered  to  the  grantee;  on  payment  of  the  purchase-money  ;  and  until 
the  condition  is  performed,  the  estate  continues  in  the  debtor ;  but  the 
money  must  be  paid  at  a  day  certain,  or  within  a  reasonable  time,  or 
the  sale  -yiH  be  void.  What  is  a  reasonable  time  depends  on  circum- 
stances.(2) 

With  respect  to  the  title  which  the  purchaser  acquires,  it  has  been 
held,  also,  that  he  is  chargeablp  with  constructive  notice  of  the  equi- 
table rights  of  a  vendee  of  the  debtor,  on  a  judgment  against  whom 
lands  are  sold,  and  takes  the  legal  estate  subject  to  such  rights,  where 
the  vendee  is  in  actual  possession  of  the  premises,  under  a  contract  en- 
tered into,  prior  to  the  lien  of  the  judgment ;  and  it  seems,  also,  that 
the  purchaser  would  be  entitled  to  bring  an  action  in  the  nature  of  an 
action  of  interpleader,  making  the  party  with  whom  he  contracted,  or  his 
assignee,  and  the  creditor  who  seeks  to  avoid  the  title  of  the  assignee,  de- 
fendants, and  praying  the  direction  of  the  court,  as  to  whom  the  pur- 
chase-money shall  be  paid  to.(3) 

The  code  declares,  that  upon  a  sale  of  real  property,  the  sheriff  shall 
execute  a  conveyance  to  the  purchaser,  "  which  conveyance  shall  be 
effectual  to  pass  the  rights  and  interests  of  the  parties  adjudged  to  be 
sold." 

Remedy,  where  the  purchaser  has  been  evicted^  If  the  purchaser  of  any 
real  estate,  sold  by  virtue  of  an  execution,  his  heirs  or  assigns,  shall  be 
evicted  from  the  possession  of  such  real  estate,  or  if,  in  an  action  for 
the  recovery  thereof,  judgment  shall  be  rendered  against  him,  in  con- 
sequence ;  1,  of  any  irregularity  in  the  proceedings  concerning  such 
sale,  or  2,  of  the  judgment,  upon  which  such  execution  issued,  being 
vacated  or  reversed,  such  purchaser,  his  heirs  or  assigns,  may  re- 
cover of  the  party  for  whose  benefit  such  real  estate  was  sold,  the 
amount  paid  on  the  purchase  thereof  with  interest.(4)  The  party,  for 
whose  benefit  such  real  estate  was  sold,  and  his  personal  representa- 
tives, upon  such  recovery  being  had  against  him,  in  consequence  of  any 
irregularity  in  the  proceedings  concerning  such  sale,  may  have  further 
execution  upon  the  judgment,  by  virtue  of  which  such  sale  was  made^ 
to  levy  the  sum  paid  on  such  sale,  with  interest ;   and  such  judgment 


(1)  lb.  sec.  4.  (2)  8  Johns.  520 ;  2  Johns.  Rep.  248. 

(3)  H  'Wendell,  442 ;  and  see  the  cases  there  cited. 

(4)  2  R.  S.  375,  sec.  68. 
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shall  be  deeme(J  valid  and  effectual  for  that  purpose,  against  the  de- 
fendant therein,  his  personal  representatives,  heirs  and  devisees,  but 
not  against  any  purchaser  in  good  faith,  or  any  incumbrancer  by  mort- 
gage, judgment,  or  otherwise,  whose  title  or  whose  incumbrance  shall 
have  accrued,  before  the  levy  of  such  further  execution.(l) 

Remedy  for  contribution,  against  lands.]  In  all  actions  other  than  those 
for  actual  torts,  a  defendant,  from  whom  the  whole  judgment  has  been 
collected,  has  a  right  of  contribution  against  the  other  defendants, 
jointly  liable  with  himself  For  the  purpose  of  enforcing  such  contri- 
bution, it  is  provided  by  statute,  that  lyhen  lands  and  tenements,  in  the 
hands  of  several  persons,  shall  be  liable  to  satisfy  any  judgment,  and 
the  whole  of  such  judgment,  or  more  than  a  due  proportion  thereof, 
shall  be  levied  upon  the  lands  of  any  one  or  more  of  such  persons,  the 
persons  so  aggrieved,  or  their  personal  representatives,  may  compel  a 
just  and  equal  contribution,  by  all  the  persons  whose  lands  and  tene- 
ments ought  to  contribute,  to  the  satisfaction  of  such  judgment.(2)  Such 
lands  and  tenements  shall  be  liable  to  such  contribution,  in  the  follow- 
ing order :  1.  If  they  were  conveyed  by  the  defendant  in  the  execu- 
tion, they  shall  be  liable  in  succession,  commencing  with  the  lands  last 
conveyed  :  2.  IF  ttiey  were  sold,  under  execution  against  the  defendant, 
they  shall  also  be  liable  in  succession,  commencing  with  the  lands  sold 
under  the  last  and  youngest  judgment :  3.  If  there  be  lands  so  liable, 
which  were  conveyed  by  the  defendant  in  the  execution,  and  also  lands 
which  have  been  sold  under  execution,  against  such  defendant,  they 
shall  respectively  be  liable  in  succession,  according  to  the  order  above 
prescribed.(3) 

If  an  action  be  commenced,  to  compel  such  contribution,  the  person 
aggrieved  shall  be  entitled  to  use  the  original  judgment,  and  by  virtue 
thereof,  to  levy  the  amount  which  ought  tp  be  contributed,  by  the 
lands  and  tenements,  subject  to  such  judgment ;  and  for  that  purpose, 
such  judgment  shall  remain  a  lien  and  charge  upon  such  lands  and  ten- 
ements, for  the  term  of  ten  years  from  the  docketing  thereof,  to  the  ex- 
tent of  the  sum  which  ought  to  be  so  contributed,  notwithstanding  such . 
sum,  or  any  part  thereof,  may  have  been  paid  by  the  party  seeking 
such  contribution.(4)  But  such  original  judgment  shall  not  remain  a 
lien  upon  any  lands,  nor  shall  they  be  subject  to  execution,  as  herein 
provided,  unless  the  person  aggrieved,  within  twenty  days  after  the 
payment  of  any  sum  of  money  by  him,  for  which  he  shall  claim  a  con- 


(1)  lb.  sec.  69  ;  et  vide  1  Cowen,  Ul.  (2)  2  R.  S.  375,  sec.  70. 

(3)  lb.  see.  71.  (4)  2  R.  S.  376,  sec.  72. 
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tribution,  shall  file  an  affidavit,  with  a  clerk  of  the  court,  in  which  the 
original  judgment  was  rendered,  stating  the  sum  paid,  and  his  claim  to- 
«se  such  judgment,  for  the  reimbursement  thereof.(l)  On  the  filing  of 
such  affidavit,  the  clerk  shall  make  an  entry  in  the  margin  oi'  the  docket 
of  such  judgment,  stating  the  sum  so  paid,  and  that  such  judgment  is 
claimed  to  be  a  lien,  to  that  amount. 

Eeturn  of  the  execution.]  There  are  three  species  of  return,  which  the 
sheriff  may  make  to  the  execution  :  First,  that  the  sheriff  has  caused 
to  be  made,  of  the  defendant's  goods,  the  whole,  or  a  part  of  the  sum 
directed  to  be  levied,  which  he  has,  ready  to  be  paid  to  the  plaintiff  ; 
or  where  the  money  is  actually  paid  to  the  plaintiff,  the  sheriff  returns 
the  execution  "satisfied  f  Secondly,  that  he  has  levied  upon  goods,  or 
real  estate  of  the  defendant,  which  remain  unsold,  for  want  of  buyers  ; 
Thirdly,  nulh  bona,  or,  in  the  language  usually  adopted,  "  no  goods, 
chattels,  lands,  or  tenements,"  which  applies  to  all  cases  where  the  sheriff 
cannot  reach  property  of  the  defendant,  to  satisfy  the  execution  of  the 
plaintiff,  either  in  whole  or  in  part. 

If  satisfied  in  whole  or  in  part,  be  returned,  the  plaintiff  has  a  remedy 
against  the  sheriff  for  the  money  by  rule  of  court,  or  by  action,  and  the 
return  furnishes  no  proof,  that  the  sheriff  has  paid  the  money  to  the 
plaintiff.(2),  If  part  of  the  money  only,  be  levied,  the  plaintiff  may 
have  an  execution  for  the  residue ;  the  first  execution  must  be  returned 
before  a  second  execution  can  be  taken  out,(8)  unless,  in  the  cases  of 
executions  simultaneously  issued  into  different  counties,  as  provided  by 
statute,(4)  inasmuch  as  the  second  is  founded  on  the  first,  and  must 
recite  that  the  whole  amount  was  not  levied  thereon  ;  although  where 
nothing  is  levied  on  the  first,  any  recital  of  its  having  been  issued  or 
the  proceedings  under  it,  is  unnecessary. (5)  And  where  a  recital,  when 
necessary,  has  been  omitted,  it  seems  that  the  court,  as  a  matter  of 
course,  will  allow  it  to  be  amended.(6) 

With  respect  to  the  return,  .by  the  sheriff,  that  he  has  taken  goods, 
which  remain  unsold  for  want -of  buyers,  it  is  to  be  observed,  that  this 
return  never  can  become  necessary,  unless  the  sheriff  have  been  com-  • 
pelled  to  return  the  execution.     He  has,  as  a  matter  of  course,  until 
the  return  day  to  levy,  and  he  is  allowed  until  the  expiration  of  the 


(1)  lb.  sec.  fs. 

(2)  1  M.  &  Selw.  599. 

(3)  8  Johns,  asr ;    2  Chit.  Rep.  203. 

(4)  Code,  sec.  287 ;  5  Cowen,  411. 

(5)  9  Price,  5. 

(6)  5  Cowen,  446. 
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notice  requiring  him  to  return  the  execution,  to  make  his  return.  If, 
during  all  this  time,  he  be  unable  to  sell  the  property  levied  on,  this 
return  becomes  proper ;  and  upon  its  being  made,  the  plaintiff  may, 
provided  the  sheriff  do  not  sell  in  a  reasonable  time,  sue  him  in  an 
action  for  not  making  the  money.(l) 

Under  the  old  practice,  and  which  in  this  respect  still  prevails,  if  the 
first  execution  was  returned  unsatisfied  for  the  want  of  buyers,  the 
plaintiff  might  issue  another  writ,  called  a  venditioni  exponas  in  which  ■ 
the  first  execution  and  the  return  thereto  was  recited,  commanding  the 
sheriff  to  expose  the  goods  to  sale,  and  have  the  moneys  arising  there- 
from in  court  to  render  to  the  plaintiff  at  the  return  day  mentioned  in 
the  writ,  or  if  goods  be  not  taken  to  the  value  of  the  whole,  the  plain- 
tiff might  have  a  venditioni  exponas  for  the  part  levied  and  an  execution 
for  the  residue,  and  these  may  be  in  the  same  writ.  Upon  the  writ  of 
venditioni  exponas,  the  sheriff  is  bound  to  proceed  and  sell  and  to  make 
return,  and  if  he  omit  to  do  so  the  plaintiff  may  serve  him  with  notice 
to  return  it 

The  only  return,  which  the  sheriff  can  make  to  the  venditioni  exponas, 
is  in  accordance  with  its  mandate,  that  he  has  the  money,  ready  to  sat- 
isfy the  plaintiff.(2)  He  cannot,  therefore,  return  that  he  has  sold  the 
goods,  but  detains  the  money  for  another  plaintiff,  under  a  prior  exe- 
cution ;  and  such  return  will  be  quashed,  nor  will  the  sheriff  be  per- 
mitted to  amend  it.(3)  Although  the  0.  P.  in  England,  refused  to  grant 
an  attachment  against  the  sheriff,  because  he  had  returned  to  a  vendi- 
tioni exponas,  that  the  part  of  the  goods  levied,  remained  in  his  hands 
for  want  of  purchasers ;  observing  "  that  if  the  plaintiff  was  dissatisfied 
with  the  return,  he  might  set  up  a  purchaser  of  the  goods,  himself."(4) 
And  in  a  ease  in  the  K.  B.,  an  attachment  was  refused,  against  the 
sheriff,  for  not  selling  under  a  venditioni  exponas,  where  he  had  sold 
part,  and  returned  that  he  could  not  sell  the  rest  for  want  of  buyers  -, 
Dampier,  J,,  observing,  that  an  attachment  will  not  be  granted,  unless 
it  can  be  shown  by  afl&davit  that  the  sheriff  is  trifling  with  the  court, 
and  that  the  plaintiff  might  have  a  second  venditioni  exponas,  to  sell  the 
goods  which  remained  unsold.(5)  And  if,  on  a  venditioni  exponas  for 
goods  already  taken  in  execution,  with  a  clause  o?  fieri  facias  for  the 
residue,  the  sheriff  return,  that  he  has  made  a  certain  sum  of  the  said 
goods,  but  omit,  by  mistake,  to  return  nulla  bona  to  the  fieri  facias,  he 
will  be  allowed  to  amend  the  return  ;  and  the  court  will  set  aside  an 
attachment  issued  against  him,  for  not  making  it.(6) 

Where  the  old  sheriff  returns,  that  he  has  taken  goods,  which  remain 


(1)  2  CrompL  &  Mees.  413.  (2)  Oowp.  406. 

(3)  9  Price,  317.  (4)  1  B.  &  P.  359. 

(5)  2  ChiL  Rep.  390.  (6)  1  Marsh.  344. 
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in  Ilis  hands  for  want  of  buyers,  the  plaintiff  may  have  a  writ  of  dis- 
tringas to  the  new  sheriff,  commanding  him  to  distrain  the  late  sheriff, 
so  that  he  expose  the  goods  to  sale,  and  cause  the  moneys  arising  there- 
from, to  be  delivered  to  the  present  sheriff,  in  order  that  such  sheriff 
may  have  the  moneys  in  court  at  the  return ;  or,  which  is  the  most 
usual,  to  distrain  the  late  sheriff  to  sell  the  goods,  and  have  the  money 
in  court  himself  (1)  In  either  ease,  however,  the  distringas  must  be 
issued  without  delay.(2)  And  if  it  appear,  that  the  of&cer  has  given 
ti(ne  to  the  defendant,  and  the  plaintiff  has  acquiesced  in  the  arrange- 
ment, and  received  part  of  the  money,  without  the  priyity  of  the 
sheriff,(3)  or  if  the  attorney  for  the  plaintiff  interfere  with  the  execu- 
tion, and  direct  the  deputy,  the  distringas  will  be  set  aside  ;(4)  for  in 
such  case,  the  deputy  becomes  the  private  agent  of  the  party,  and 
the  sheriff  is  discharged. (5)  And  the  proper  course  for  the  sheriff' to 
pursue,  in  such  a  case,  instead  of  making  the  return,  seems  to  be,  to 
move  to  set  aside  the  rule  to  return  the  writ ;  for  it  is  clear,  that  the: 
coiirt  will  not  compel  him  to  do  so,  when  the  deputy  has  acted  under 
the  authority,  or  by  the  direction  of  the  pla,intiff  (6)  The  object  of  the 
venditioni  exponas  being,  only  to  compel  the  sheriff  to  sell,  which  he  has 
a  right  to  do  without  it,  the  court  will  not  prevent  the  plaintiff  from 
proceeding,  at  the  same  time,  by  action  for  a  false  return,  and  a  distrin- 
gas  to  compel  a  return. (7) 

The  return  of  mdla  bona  is  proper,  where  the  defendant  has  no  pro- 
perty real  or  personal,  in  the ,  bailiwick  of  the  sheriff,  whereof  he'  can 
cause  to  be  made  the  sum  to  be  levied,  or  any  part  thereof  But  where 
the  defendant  has  goods,  though  the  sheriff  be  prevented  from  taking 
them,  by  an  appeal,  which  operated  as  a  supersedeas,  he  should  not 
return  nulla  bona,  but  the  fact  of  an  appeal  being  taken,  as  an  excuse 
for  not  taking  them  ;  although,  in  an  action  for  a  false  return  in  this 
respect,  the  plaintiff  would  only  be  entitled  to  nominal  damages.(8) 
So  also,  as  we  have  seen(9)  when  speaking  of  the  proceedings  necessary 
to  be  taken,  where  the  property  levied  on  is  claimed  by  a  third  person, 
if  the  sheriff  find  property  in  the  possession  of  the  defendant,  before  he 
can  return  the  execution,  nuUa  bona,  on  the  ground  that  it  belongs  to 
another,  he  is  bound,  if  no  indemnity  be  tendered  by  the  creditor,  to, 
call  a  jury,  and  try  the  title  ;  and  he  acts  at  his  peril  in  making  a  return 
under  any  other  circumstances.(lO)  And  a  sheriff,  who  levies  upon 
property,  and  returns  nulla  bona,  assumes  upon  himself  the  responsi- 

(1)  Bingh.  on  Ex.  263 ;  Salk.  323.'  (2)  3  B.  &  Aid.  204;  15  East,  TS. 

(3)*  1  Chit.  Rep.  613.  (4)  Ibid,  note. 

(5)  6  Cowen,  46T,  note ;  S.  C.  T  Cowen,  739. 

(6)  4  T.  R.  119  I  2  Esp.  Gas.  519  j  2  "W.  Bl.  952. 

(X)  2  Chit  Rep.  392.  (8)  3  Moore,  83 ;  S.  C.  1  Gow,  66. 

(9)  Ante,  p.  86.  (10)  8  Cowen,  65 ;  see  1  "Wendell,  238. 
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bility  of  proving  property  out  of  the  defendant  in  the  execution,  and 
thus  supporting  his  retum.(l)  And  prima  facie  evidence  of  the  falsity  of 
the  return,  is  sufficient  to  put  the  sheriff  upon  proof  of  its  correctness ; 
thus,  showing  the.  defendant  in  the  execution,  to  be  in  possession  of 
goods  and  chattels,  without  showing  the  property  in  such  goods  to  be 
in  him,  is  enough  to  put  the  sheriff  upon  his  defence,  when  sued  for 
falsely  making  a  return  of  nulla  hona.{2)  It  seems,  however,  that  a  , 
sheriff,  who  after  a  levy,  becomes  satisfied  that  the  property  in  the 
goods  levied  upon,  is  not  in  the  defendant  in  the  execution,  may  pr# 
tect  himself,  by  calling  a  jury,  and  obtaining  their  incjuisition,  finding 
such  fact.(3)  So,  if  he  return  that  he  has  seized  goods,  which  remain 
in  his  hands  for  want  of  buyers,  where  a  price  has  been  offered  for  the 
goods,  he  is  liable  to  an  action  for  a  false  return.(4)  So,  where  the 
sheriff  defends  his  return  of  mdla  bona,  on  the  ground  that  the  person 
a,gainst  whom  the  execution  issued,  was  the  domestic  servant  of  an 
ambassador,  it  is  competent  for  the  plaintiff  to  prove  the  appointment 
colorable  and  fraudulent(5) 

The  sheriff  may,  however,  return  nulla  bona,  after  a  levy,  if  from  cir^ 
cumstances  subsequently  occurring,  the  property  ceases  to  be  subject  to 
the  execution,  or  the  levy  cannot  be  rendered  available  to  the  plain- 
tiff ;(6)  and  in  case  of  such  return  he  will  be  protected.  Thus,  an  action 
for  a  false  return,  will  not  lie  against  a  sheriff,  for  returning  an  execu- 
tion nulla  bona,  where  the  property  of  a  firm  is  levied  on,  by  virtue  of 
an  execution  against  one  of  its  members,  and  previous  to  a  sale,  an  exe- 
cution against  the  firm  comes  to  the  hands  of  the  sheriff,  under  which 
the  property  levied  on  by  virtue  of  the  first  execution,  is  sold  and  ex- 
hausted.(7)  So,  after  a  levy  under  an  execution,  on  the  officer  discov- 
ering that  the  property  is  subject  to  a  previous  execution,  to  an  amount 
sufficient  to  exhaust -the  property,  he  may  return  the  execution  7iulla 
iona.(8)  And  where  a  sheriff  levied  upon  personal  property  worth  five 
hundred  dollars,  subject  at  the  time  to  a  mortgage  of  one  hundred  dol- 
lars, which  became  absolute  in  sixteen  days  after  the  levy,  it  was  held 
that  the  sheriff  was  not  chargeable  with  neglect  of  duty,  in  omitting  to 
sell  the  property,  previous  to  the  forfeiture ;  it  not  appearing  at  the 
time  of  the  levy,  he  knew  of  the  existence  of  the  niortgage.(9)  So, 
where,  after  seizure,  and  before  sale  under  an  execution,  while  the  de- 
fendant's goods  were  yet  in  the  possession  of  the  sheriff,  the  officers  of, 
the  customs  seized  them,  under  a  warrant  to  levy  a  penalty  incurred  by 


(1)  5  Wendell,  309.  (2)  Ibid. 

(3)  Ibid ;  8  Johns.  1§5 ;  10  Johns.  98  ;  15  Johns.  UY. 

(4)  1  Stark.  Rep.  43.  '  (5)  3  Oarapb.  4,1 ;  see  ante, 


(6)  See  6  M.  and  Selw.  43.  (1)  2  Wendell,  553 :  see  2  Bing.  4T9. 

(8)  1  Wendell,  92.  (9)  1  Wendell,  135.' 
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the  defendant,  for  an  offence  against  the  revenue  laws,  it  was  held,  that 
the  sheriff  was  justified  in  his  return  of  nulla  6onc8.(l)  And  if  a  sheriff 
return,  that  he  has  levied  part  only  of  the  sum  directed  to  be  levied  on 
the.  execution,  the  plaintiff,  by  receiving  the  money,  w;hich  the  sheriff 
returns  that  he  has  levied,  waives  his  action  against  the  sheriff  for  a 
false  return.(2)  An  action  for  a  false  return,  can  in  no  case  be  brought, 
however,'  until  the  sheriff  has  made  his  return ;  the  proper  course  be- 
ing, first,  to  compel  him  to  return  the  writ,  and  then  to  prosecute  him, 
if  it  be  false.(3)  But  the  court  will  not,  in  general,  try  the  truth  of  the 
return,  on  motion,  but  will  leave  the  party  to  his  action  against  the 
sheriff.(4) 


SECTION  III. 

EXECUTIONS  AGAINST  THE  PERSON. 

,  Upon  the  recovery  of  a  judgment  in  any  of  the  cases  in  -vv^hich  a  de- 
fendant may  be  arrested  and  held  to  bail,  pursuant  to  sections  179,  181 
of  the  Code,(5)  and  the  return  of  an  execution  against  the  property, 
of  the  judgment  debtor,  unsatisfied  in  whole  or  in  part,  an  execution 
against  the  person  may  be  issued.  It  requires  the  sheriff  to  arrest  the 
judgment  debtor,  and  commit  him  to  the  jail  of  the  county  until  he 
shall  pay  the  judgment,  or  be  discharged  according  to  law.(6)  It  is  suf- 
ficient for  the  purpose  of  charging  the  bail,  if  the  execution  against  the 
person  is  issued  to  the  county  where  the  action  was  tried,  or  designated 
in  the  complaint  for  the  trial  thereof. 

And  as  a  general  rule  it  makes  no  difference,  whether  the  defendant 
were,  or  could  have  been  holden  to  bail,  in  the  action  or  not ;  although 
the  privilege  which  we  have  before  examined  in  relation  to  privilege 
from  arrest,  extends  also  to  the  execution,  as  respects  members  of  Con- 
gress, members  and  officers  of  the  legislature  of  this  State,  ambassadors 
and  their  servants,  attorneys  and  officers  of  the  court,  members  of  cor- 
porations, unless  when  sued  in  their  individual  capacity,  heirs,  execu- 
tors, administrators,  and  trustees,  (with  regard  to  whom  it  is  further 
provided  by  statute,  that  execution  shall  not  issue  against  the  body, 
nor  against  the  proper  goods  and  chattels,  lands  and  tenements  of  any 


(1)  9  Bing.  428. 

(2)  Carr.  &  Payne,  154;  et  vide  3  Stark.  Ev.  1344;  14  Petersd.  Abr.  608. 

(3)  1  Stark.  Eep.  388.  (4)  2  Dowl.  Pr.  Cas.  86. 
(5)  See  ante,  ~ (.6)  Code,  sec.  289,  sub.  3. 
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executor,  administrator,  heir,  devisee  or  legatee,. unless  in  those  cases 
specially  provided  by  law,)(l)  insolvents,  seamen  and  soldiers  in  the 
public  service.  ,  -  , 

If  a  defendant  be  arrested,  in  a  case  where  he  is  not  subject  to  arrest, 
the  court,  upon  motion,  will  discharge  the  defendant  ;(2)  and  he  may, 
in  addition  thereto,  maintain  an  action  for  false  imprisonment.(3)  But 
on  setting  aside  a  proceeding  in  good  faith,  for  irregularity,  where  an 
action  will,  in  consequence,  technically  lie,  but  apparently  with  only 
nominal  damages,  the  court  will  require  the  party  moving,  to  stipulate 
not  to  bring  the  action  ;  although  it  is  otherwise,  where  circumstances 
appear,  calling  for  greater  damages ;  as  where  an  irregular  execution  is 
executed  oppressively.  (4) 

How  executedJi  The  execution  is  executed  by  arresting  the  defend- 
ant. When  the  defendant  is  arrested,  he  either  pays  the  debt,  gives 
bail  for  the  jail  liberties,  or  is  committed  to  prison,  each  of  which  we 
will  now  consider. 

Payment  of  the  deht^  With  regard  to  the  payment  of  the  debt,  pay- 
ment to  the  attorney  for,  the  plaintiff,  is  sufficient ;  and  payment  to  the . 
plaintiff  will  discharge  the  defendant.  It  seems,  also,  that  payment 
to  the  sheriff  will  discharge  the  defendant  ;(5)  and  it  is  usual,  by 
indorsement  on  the  execution,  to  direct  the  sheriff  to  discharge  the 
defendant,  on  payment  of  the  amount  to  be  levied.  But  he  is  not  au-. 
thorised  to  discharge  the  defendant,  without  payment  of  the  debt;  and 
where  an  execution  against  a  sheriff  was  delivered  to  a  coroner,  who 
being  indebted  to  the  sheriff,  gave  him  a  receipt  in  full  for  the  debt 
and  costs,  on  the  execution,  and  engaged  -to  settle  with  the  plaintiff, 
but  failed  to  do  so,  it  was  held  that  the  agreement  between  the  sheriff, 
and  the  coroner,  was  not  a  satisfaction,  and  that  the  plaintiff  was  enti- 
tled to  issue  another  execution  against  the  sheriff.(6) 

Bail  for  the  jail  liberties.']  If  the  defendant  do  not  satisfy  the  execu- 
tion, he  is  entitled  to  be  admitted  to  the  liberties  of  the  jail,  of  the 
county  in  which  he  is  arrested,  on  executing  a  bond  to  the  sheriff,  and 
his  assigns,  with  one  or  more  sufficient  sureties,  being  inhabitants  and 
householders  of  the  county,  in  not  less  than  double  the  amount  directed 
to  be  levied  by  the  execution.(7)     As  to  the  condition  of  the  bond, 


(1)  2  R.  S.  363,  sec.  3.  (2)  1  Chit.  Archb.  4Y9. 

(3)  6  Cowen,  456  ;  7  Coweu,  332  ;  4  Wendell,  55S. 

(4)  1  Cowen,  475  ;  et  vide  1  B.  &  Adol.  375. 

(5)  9  Johns.  263.  (6)  9  Johns.  263. 

(7)  2  R.  S.  433,  434,  see.  40,  41 ;  et  vide  2  Johns.  Cas.  205  ;  8  Johns.  111. 
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for  wTaom  held,  the  right  to  recommit  the  defendant  for  insufficiency  of 
the  sureties,  and  how  such  recommitment  is  made,  and  what  shall  con- 
stitute an  escape  of  the  prisoner  from  the  liberties,  see  the  statutory 
provisions  at  length.(l) 

Under  these  statutory  provisions,  it  is  not  optional  with  th«  sheriff, 
whether  he  will  give  the  defendant  the  liberties  or  not,  but  he  is  bound 
to  do  so  on  his  tendering  a  sufficient  bond  ;(2)  but  as  this  bond  is  in- 
tended only  for  the  sheriffs  indemnity,  he  may  waive  it,  and  grant  the 
liberties  without  taking  a  bond.(3)    He  is  not  bound,  however,  to  ac- 
cept a  bond,  until  the  iiberfies  are  defined  according  to  law,  and  if  he 
•do  so,  it  will  be  no  defence  to  him,  in  an  action  for  the  escape  of  the 
defendant,  that  they  are  vaguely  defined-.(4)    It  is  indispensably  neces- 
sary, also,  that  the  condition  conform  to  the  terms  of  the  act,  otherwise 
the  bond  will  be  void.     Thus,  if,  to  the  condition  authorized  by  the 
statute,  the  sheriff  add,  "thai  the  prisoner  shovM,  at  the  request  of  €ie 
sheriff,  again  surrender  Mmself  to  prison^''  the  bond  is  void,  as  taken 
colore  officii,  in  terms  not  authorized  by  the  statute.(6)     And  a  warrant 
of  attorney,  to  confess  ju-dgment  on  the  bond,  is  also  void. (6)    So,  if  a 
defendant  in  execution,  after  having  given  a  bond  for  the  liberties, 
escape,  and  be  again  arrested  by  the  sheriff,  on  the  same  execution, . 
who  takes  from  him  another  bond  with  surety,  such  bond  is  void  for 
•duress,  not  only  as  to  the  defendant,  but  also  as  to  the  surety. (7)    But, 
it  is  enough,  if  the  bond  conform  substantially  to  the  provisions  of  the 
statute.(8)    And  it  mky  be  amended,  on  the  application  of  ail  the 
obligors.(9) 

As  to  what  shall  constitute  the  liberties  of  the  jails  of  the  different 
•counties,  it  is  provided  by  statute,  that  the  liberties  of  the  jails  of  the 
city  and  county  of  Kew  York,  of  the  city  and  county  of  Albany,  and 
of  the  several  counties  of  this  state,  as  the  same  have  been  already 
established  according  to  law,  by  the  courts  of  Common  Pleas  of  the 
said  counties,  and  of  .the  said  cities  and  counties,  respectively,  or  oth- 
erwise, shall  be  and  remain  the  liberties  thereof.(lO)  Wherever  such 
liberties  have  not  been  established,  and  in  counties  hereafter  erected, 
the  Court  of  Common  Pleas  of  such  county  shall  appoint  and  designate 
a  reasonable  space  of  ground,  adjacent  to  the  jail  or  jails  of  such 
county,  to  be  denominated  the  liberties  thereof,  as  follows:  1.  Such 
,  liberties  shall  be  laid  out,  in  a  square  or  parallelogram,  as  near  as  may 


(1)  Ante,  Vol.  1,  418,  419.  (2)  7  Johns.  168. 

(3)  3  Johns.  Caa  73;  6  Johns.  121. 

(4)  5  Johns.  89;  7  Johns.  168.  (5)  19  Johns.  233., 
(6)  1  Johns.  Gas.  129.  (7)  15  Johns.  256.. 
(8)  2  R.  S.  557,  sec.  33.  (9)  Ibid,  sec.  34, 
<10)  2  R.  S.  432,  sec.  33. 
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be  ;  but  any  stream  of  water,  canal  or  highway,  may  be  adopted  as  an 
exterior  line,  notwithstanding  the  same  may  not  be  in  a  straight  line, 
or  may  not  be  at  right  angles,  with  the  other  exterior  lines  of  such  lib- 
erties :  2.  They  shall  not  exceed  five  hundred  acres  in  extent :  3.  A 
minute  description  of  the  boundaries  of  such  liberties,  and  their  extent, 
shall  be  entered  on  the  minutes  of  the  court :  4.  The  boundaries  and 
limits  of  such  liberties  shall  be  designated  by  monuments,  or  enclo- 
sures, or  posts,  or  other  visible  and  permanent  marks,  at  the  expense 
of  the  county.(l)  The  liberties  of  the  jails^  in  any  county  of  this 
state,  may  be  altered  by  the  Court  of  Common  Pleas  of  such  county, 
in  their  discretion,  not  oftener  than  once  in  three  years,  siibject  to  the 
same  restrictions  as  are  prescribed  in  the  last  section,  in  respect  to  the 
form  and  extent  of  such  limits;  but  in  cases  where  the  jail  liberties  in 
any  county,  shall  have  been  fixed,  by  any  statute  of  this  state,  no  al- 
teration shall  be  made,  by  which  any  part  of  the  present  jail  liberties 
of  such  county,  shall  not  be  included  within  the  liberties  as  altered.(2) 
Such  alterations  shall  be  entered  in  the  minutes  of  the  court ;  and  the 
boundaries  and  limits  of  the  liberties,  as  altered,  shall  be  designated 
under  the  order  of  the  court,  in  the  same  manner  as  hereinbefore  di- 
rected, in  respect  to  the  original  designation  thereof.(3) 

"With  respect  to  the  provisions  contained  in  the  Eevised  Statutes, 
applicable  to  the  city  and  county  of  New  York,  it  is  to  be  observed, 
however,  that  they  are  no  longer  in  force,  having  been  repealed  by 
an  act,  passed  March  13,  1830,  which  provides,  that  from  and  after 
its  passage,  all  that  part  of  the  city  and  county  of  New  York,  lying 
south  of  the'northerly  line  of  Fourteenth  street,  shall  be  the  jail  liber- 
ties of  the  said  city  and  county.(4) 

Dischargivg  defendant.']  A  defendant  who  has  obtained  a  discharge 
as  an  insolvent  debtor,  since  judgment  against  him,  and  who  is  arrested 
on  an  execution,  will  be  discharged  from  arrest,  on  motion  or  produc- 
tion of  his  discharge  ;  and  on  a  motion  of  this  kind,  the  court  will  not 
inquire  into  the  regularity  or  validity  of  the  discharge,  but  will  leave 
the  plaintiff,  if  he  wish  to  dispute  it,  to  sue  the  defendant  in  an  action 
on  the  judgment.(5) 

Committing  the  defendant  to  prison.']  If  the  defendant  neither  pay  the 
debt,  nor  give  bail  for  the  jail  liberties,  it  then  becomes  the  duty  of  the 
sheriff  to  commit  him  to  prison.    This  he  must  do  immediately,  and  he 


(1)  2  R.  S.  432,  see.  34.  (2)  Ibid,  see.  35. 

(3)  2  E.  S.  433,  see.  36. 

(4)  Laws  of  1830,  p.  81 ;  3  E.  S.  116,  Appendix. 

(5)  9  Wendell,  431 ;  1  Cainea,  249 ;  9  Johns.  259. 
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cannot,  as  in  the  case  of  arrest  at  the  commencement  of  the  action,(l) 
justify  his  discharge  of  the  defendant,  no  matter  for  how  short  a  time, 
by  producing  the  defendant  at  the  return  of  the  execution.  When 
a  sheriff  shall  have  arrested  a  prisoner  in  any  county,  he  may  pass  over, 
across  and  through  such  parts  of  any  other  county,. or  counties,  as 
shall  be  in  the  ordinary  route  of  travel,  from  the  place  where  such  pris- 
oner shall  have  been  arrested,  to  the  place  where  he  is  to  be  conveyed, 
and  delivered,  according  to  the  command  of  the  process,  by  which  such 
arrest  shall  have  been  made  :(2)  and  such  conveyance  shall  not,  in  any 
case,  be  deemed  an  escape ;  nor  shall  the  prisoner  so  conveyed,  or  the 
oiEcers  having  him  in  their  custody,  be  liable  to  arrest,  on  any  civil 
process,  while  passing  through  such  other  county  or  counties.(3) 

"We  have(4)  seen,  that  where  the  sheriff  is  defendant,  the  duties  of 
the  sheriff  devolve  upon  the  coroner ;  and  that  in  such  case,  if  the  pro- 
cess authorize  the  imprisonment  of  the  defendant,  he  must  be  impris- 
oned in  some  housei  other  than  the  jail  of  the  county,  and  that  all  the 
provisions  applicable  in  other  cases  to  the  jail,  shall,  pro  hac  vice,  apply 
to  such  house.(5)  * 

Escape,  what.']  I  have  before  noticed  the  different  kinds  of  escapes, 
namely  negligent  and  voluntary  ;  a  negligent-  escape  being,  .where  the 
party  escapes  without  the  consent  of  the  sheriff,  or  his  officer,  and  a 
voluntary  one,  being,  where  the  sheriff,  or  his  officer,  permits  him  to 
go  at  large.(6)  I  shall  now  briefly  advert  to  what  is  considered  an  es- 
cape, oh  execution,  and  the  remedies  incident  thereto. 

The  duty  of  the  sheriff  being  to  commit  the  party  immediately,  un- 
less he  pay  the  debt,  or  give  bail  for  the  jail  liberties,  it  is  an  escape,  if  the 
defendant,  being  taken  in  execution,  be  afterwards  seen  at  large,  for 
any,  the  shortest  time,  even  before  the  return  of  the  writ.(7)  Thus,  if 
the  jailor  permit  the  prisoner  to  go  without  the  prison,  -  by  day  or 
night  ;(8)  or  if  the  officer,  having  arrested  the  defendant  on  execution, 
commit  him  to  a  third  person,  who  permits  him  to  go  at  large  ;(9)  or 
if  the  sheriff  arrest  a  debtor  in  execution,  and  leave  him  in  the  custody 
of  a  third  person,  and  do  not  commit  him,  till  the  next  day  ;(10)  or  if  he 
discharge  the  defendant  from  arrest,  on  the  promise  of  a  third  person, 
to  pay  the  debt,  if  he  fail  to  re-deliver  him  ;(11)  or  if  he  permit  him  to  go 
at  large,  without  lawful  authority  ;(12)  or  upon  an  ordei:  of  a  court,  which 


(I)  AnU,  Tol.  I.,  382.  (2)  2  R.  S.  427,  sec.  6. 
(3)  Ibid,  see.  1.  (4)  Ante,  Vol.  I.,  8t. 

(5)  A-nte,  Vol.  I.,  89.  (6)  Ank,  Vol.  I,  418,  419.  % 

(t)  2  W.  Bl.  1048.  ^      (8)  n  Mass.  98;  11  Mass.  160.     ' 

(9)  4  Mass.  391.  ^     (10)  9  Johns.  329. 

(II)  13  Johns.  366.  (12)  10  Johns.  220. 
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is  void  ;(1)  or  if,  in  a  case  -where  the  sheriff  is  defendant,  he  be  com- 
mitted to  the  jail,  he  being  its  keeper  ;(2)  or  if  the  sheriff  make  a  pris- 
oner for  debt  a  turnkey,  and  entrust  him  with  the  keys  ;(3)  in  all  these 
cases,  it  is  an  escape,  for  which  the  officer  is  liable. 

But  where  the  discharge  is  by  the  consent  of  the  judgment  creditor, 
the  debt  is  discharged,  and  no  action  for  escape  will  lie,  although  such 
was  not  the  intention  of  the  parties  ;(4)  or,  even  although  the  defend- 
ant expressly  agree,  that  he  may  be  retaken  on  the  same  execution,  or 
that  the  plaintiff  may  issue  a  new  execution  against  him,  and  confine 
him,  until  the  debt  and  costs  be  paid.(5)  But,  in  order  to  excuse  the 
sheriff  in  this  case,  it  is  necessary,  that  the  plaintiff's  consent  be  given 
previously  to,  or  at  the  -time  of  the  discharge,  and  not  subsequently  to 
it.(6)  And  the  permission  must  be  founded  upon  a  good  consideration  ; 
and,  therefore,  where  a  debtor  in  execution,  left  the  jail  liberties  on 
Sunday,  and  went  to  the  plaintiff's  house,  and  obtained  his  written  per- 
mission to  go  at  large  until  9  o'clock  the  next  morning,  it  was  held, 
that  the  permission  was  no  defence  in  an  action  for  an  escape,  against 
the  sheriff,  especiall;^,  as'  the  debtor  obtained  the  license  fraudulently, 
supposing  that  the  judgment  would  be  thereby  discharged  ;(7)  for, 
though  a  previous  consent  of  a  creditor,  that  his  debtor,  in  execution, 
may  leave  the  liberties  of  the  jail,  will  excuse  the  escape,  and  discharge 
the  judgment,  yet  an  assent,  or  agreement  subsequent  to  the  escape, 
that  the  debtor  may  remain  out  of  the  limits,  is  no  discharge ;  for  a 
right  of  action  for  the  escape,  having  once  accrued,  can  only  be  defeat- 
ed by  a  release  under  seal,  or  an  agreement  for  a  valuable  co'nsidera- 
tion.(8)  But  where  the  plaintiff  agreed  with  the  sheriff,  in  considera- 
tion that  he  would  not  retake  W.,  who  had  escaped  from  an  execution 
at  the  suit  of  the  plaintiff,  that  he  would  not  sue  the  sheriff,  without  notice 
and  reasonable  time  to  retake  the  prisoner,  it  was  held,  that  he  could 
not  sue  without  such  notice,  the  consideration  being  a  good  one';(9)  al- 
though, if  the  defendant  in  a  popular  action,  having  been  taken  in 
execution,  be  discharged  by  the  plaintiff,  without  satisfaction  of  the 
judgment,  such  discharge  is  no  bar  to.  an  action  for.  an  escape.(lO)  So, 
where  the  defendant  is  induced  to  leave,  or  remain  off  the  limits  by  the 
fraudulent  device  of  the  plaintiff,  the  sheriff  is  discharged. (11) 


(1)  5  Johns.  115  ;  9  Johns.  146  ;  15  Johns.  152;  3  Binney,  404. 

(2)  6  Johns.  22;  2  R.  S.  442,  seo.  87-91. 

(3)  2  Mason,  486  ;  et  vide  11  Mass.  184;  3  Stark.  Et.  1341  &  note. 

(4)  3  Wendell,  184;  9  Cowen,  128.  (6)  3  Johns.  365. 
(6)  1  S^.  271;  IShow,  174;  see  8  "Wendell,  545. 

(V)  16  Johns.  181.  (8)  Ibid. 

(9)  7  Cowen,  274;  et  vide  9  Peterad.  Abr.  82,  note. 

(10)  11  Johns.  474.  (11)  10  Wendell,  356;  16  Johns.  183. 
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So  also,  an  action  cannot  be  sustained  for  an  escape,  where  the  de- 
fendant is  discharged  out  of  custody,  on  a  discharge  under  an  insolvent 
act,  issued  by  a  court  or  officer  of  competent  jurisdiction. (1)  xHthough, 
where  a  defendant  in  execution  is  discharged  from  imprisonment,  un- 
der the  provision  for  the  relief  of  debtors,  with  respect  to  the  imprison- 
ment of  their  persons,  commonly  called  the  fourteen  day  act,  and  in  a 
suit  on  the  original  judgment,  he  omits  to  plead  his  discharge,  and  is 
taken  in  execution  in  the  second  suit,  his  discharge  is  no  justification 
to  the  sheriff,  for  an  escape  on  such  second  execution  ;(2)  nor,  if  he  be 
discharged  from  the  execution  in  the  second  suit,  by  the  order  of  a 
judge  or  commissioner,  on  habeas  corpus,  is  such  a  discharge  any  pro- 
tection to  the  sheriff,  in  an  action  against  him  for  an  escape.(3)  But 
the  sheriff  is  not  liable,  where  he  arrests  a  person  who  is  not  liable  to 
arrest,  as  a,  soldier  in  the  United  States  army,  and  afterwards  per- 
mits him  to  go  at  large  ;(4)  or  where  the  defendant  is  brought  up  on  a 
habeas  corpus  ad  testificandum  ;(5)  the  sheriff  being  bound  to  obey  the 
writ,(6)  upon  the  tender  of  the  fees  allowed  by  law.  And  while  the 
sheriff  has  the  prisoner  on  such  writ  of  habeas  corpus,  he  is  not  bound 
to  keep  him  always  in  his  sight,  or  with  the  same  strictness  as  before ; 
and  if  the  prisoner,  of  his  own  head,  should  go  about  for  a  short  time, 
on  his  own  business,  out  of  the  view  of  the  sheriff,  it  is  not  an  escape.(7) 
So,  where  a  prisoner  enjoying  the  jail  limits,  under  a  bond  of  surety, 
conditioned  that  he  should  remaii^  a  true  and  lawful  prisoner,  was  ar- 
rested on  a  charge  of  felony,  and  committed  to  close  confinement,  and 
while  so  confined,  broke  the  jail,  and  escaped;  it  "was  held  that  the 
surety  was  not  liable.(8)  But  it  is  no  defence,  that  the  prisoner  did  not 
know  the  limits  ;  and  he  is  bound  at  his  peril,  and  at  the  risk  of  his 
sureties,  to  keep  within  the  liberties ;  and  if  the  lines  be  in  any  part 
vague  and  indefinite,  he  should  confine  himself  within  places  where 
they  are  not  so.(9)  And  where  the  limits  of  the  liberties,  as  described 
in  the  map  and  survey  on  record,  are  uncertain  and  contradictory,  it 
seems  that  the  reputed  limits  are  the  best  evidence  of  the  actual  liber- 
ties of  the  jail.(lO) 

It  being  required  by  statute,  that  upon  the  sheriff  being  superseded, 
by  the  election  and  qualification  of  a  successor,  the  former  shall  de- 
liver to  such  successor,  the  county  jail,  and  all  the  prisoners  there- 


(1)  8  Johns.  369  ;  4  Dall.  388 ;  2  B.  &  Adol.  598. 

(2)  15  Johns.  152.  •      (3)  Ibid. 

(4)  11  Johns.  433.  (5)  5  Johns.  347. 

(6)  18  Johns.  48.  (7)  18  Johns.  48. 

(8)  3  Cowen,  128.  (9)  7  Johns.  168. 

(10)  7  Johns.  175  ;  see  1  Moody  <fc  Malkin,  269. 
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in,(l)  and  in  case  of  a  refusal  to  do  so,  that  the  latter  may  proceed  to  take 
possession  of  such  jail,  and  the  prisoners  therein  confined,(2)  it  follows 
of  course,  that  the  new  sheriff  is  answerable  for  any  escape  of  the  pris- 
oner, after  he  comes  into  his  custody  ;  and  he  is  answerable  for  such  es- 
cape, although  a  voluntary  escape  may  have  existed,  in  the  time  of  his 
predecessor.(3)  Although  such  action  will  not  lie  in  the  case  of  a 
prisoner  on  the  limits,  unless  the  prisoner  have  been  actually  assigned 
by  the  old,  to  the  new  sheriff.(4)  But  in  case  there  have  been  an  es- 
cape, both  in  the  time  of  the  former,  and  of  the  new  sheriff,  the  plain- 
tiff has  an  election,  either  to  consider  the  prisoner  in  execution,  and  so 
charge  the  new  sheriff  for  the  last  escape,  or  as  out  of  execution,  and 
charge  the  old  sheriff  ;(5)  and  the  bringing  a  suit  against  the  one  or  the 
other,  is  a  determination  of  his  election.(6)  But  where,  after  an  escape 
of  a  prisoner  on  execution,  and  his  return  into  custody,  the  sheriff  went 
out  of  office,  and  assigned  the  prisoner  to  his  successor,  and  while 
in  his  custody,  the  prisoner  applied  for  his  discharge,  under  the  pro- 
vision for  the  relief  of  debtors,  &c.,  and  the  plaintiff,  not  knowing  of 
the  escape,  opposed  the  application,  in  consequence  of  which  the  pris- 
oner remained  in  custody ;  it  was  held,  that  this  was  not  such  an  elec- 
tion to  affirm  the  debtor  in  custody,  as  amounted  to  a  waiver  of  the 
plaintiff's  remedy,  against  the  former  sheriff,  for  the  escape.(7)  In  a.11 . 
these  cases  also,  it  is  be  observed,  that  an  escape,  by  a  prisoner  who 
has  been  admitted  to  the  liberties  of  the  jail,  on  giving  a  bond  to  the 
sheriff",  differs  in  no  respect  from  an  escape  in  other  cases ;  it  is  either 
voluntary  or  negligent,  according  to  the  circumstances ;  and  in  an  ac- 
tion against  the  sheriff  for  an  escape  of  such  prisoner  from  the  liberties, 
he  may  avail  himself  of  any  defence,  which  he  might  have  had  at  com- 
mon law.(8) 

If  the  escape  were  negligent,  the  sheriffmay  retake  the  defendant  ;(9) 
or  if  the  defendant  voluntarily  return  before  suit  brought,  it  is  equiva- 
lent toa  recaption  on  fresh  pursuit,(10)  and  may  be  pleaded  in  bar  of  an 
action  for  the  escape  ;(11)  and  such  recaption,  or  voluntary  return  be- 
fore suit  brought,  purges  the  escape,  and  a  subsequent  escape  will  not 
revive  the  right  of  action,  for  a  former  one.(12)  If,  however,  the  es- 
cape be  voluntary,  the  sheriff  can  never  retake  the  defendant, (13)  unless 
upon  a  new  execution  issued  by  the  plaintiff ;  (14)  and  he  cannot  even 

(1)  2  E.  S.  438,  sec.  6T-69,  (2)  2  R.  S.  439,  sec.  13. 

(3)  4  Johns.  469.  (4)  13  Wendell,  500. 

(5)  Ibid.  (6)  Ibid. 

(I)  1  Johns,  ill.  (8)  10  Johns.  459,  563;  4  Johns.  45. 
(9)  9  Petersd.  Abr.  81,  88.  (10)  5  Johns.  89;   1  Johns.  175-178. 

(II)  2  R.  S.  434,  435,  sec.  47,  48;   6  Cowen,  732;   5  Johns.  89;   10  Johns.  549,  '563. 
(12;  6  Cowen,  732.  (13)  2  Johns.  Cas.  5. 

(14)  15  Johns.  256. 
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■detain  him  upon  his  own  surrender,  unless  the  plaintiff  does  some  act, 
showing  his  election  to  hold  him  on  the  old  process.(l)  And  if  the 
sheriff,  after  a  voluntary  escape,  arrest  the  defendant  again,  in  the  same 
action,  and  take  a  bond  from  him,  with  sureties  for  the  jail  liberties, 
such  bond  is  not  only  void  as  to  the  defendant,  but  as  to  the  sureties  ;(2) 
and  the  sheriff  is  liable  to  an  action  of  false  imprisonment.(3) 

A  suit  against  a  sheriff,  for  the  escape  of  a  prisoner  in  execution,  is 
regarded  in  law,  as  an  election  by  the  plaintiff,  to  consider  the  defend- 
ant out  of  custody ;  and  from  the  commencement  of  such  suit,  the  ori- 
ginal defendant  ceases,  in  judgment  of  law,  to  be  in  the  custody  of  the 
sheriff,  and  may  depart  from  the  jail  liberties  with  impunity ;  nor  will 
an  action  for  such  escape  lie,  until  he  be  again  charged  in  execution.(4) 

As  to  rescue,  also,  it  is  to  be  observed  that  the  sheriff  cannot  excuse 
himself,  for  a  rescue  of  a  person  in  execution,  by  returning  the  rescue, 
as  he  can  in  case  of  an  order  of  arrest.(5)  If  the  defendant  be  rescued, 
therefore,  the  plaintiff  may  either  have,  an  action  against  the  sheriff,(6) 
or  he  may  proceed  upon  the  judgment,  either  by  execution,  or  by  ac- 
tion at  his  option.(7)  We  have  already  seen  also,  that  the  sheriff  is 
not  entitled  to  avail  himself,  by  way  of  defence,  of  any  irregularity  in 
the  execution.  But  if  a  party,  who  is  privileged,  under  the  act  to 
abolish  imprisonment  for  debt,  be  arrested  and  escape,  the  sheriff,  in  an 
action  against  him  for  such  escape,  may  plead  in  bar  of  a  recovery,  the 
defendant's  exemption  from  arrest.(8) 

Assignment  of  the  limit  bond  to  the  plaintiff.']  ,  If  the  defendant  escape, 
the  plaintiff,  instead  of  proceeding  against  the  sheriff,  may,  after  it  is 
forfeited,  take  an  assignment  of  the  limit  bond,  which  shall  be  made 
by  the  sheriff  taking  the  same,  or  in  case  of  a  vacancy  in  his  office,  by 
his  under  sheriff,  by  an  indorsement  on  such  bond,  executed  in  the 
presence  of  one  or  more  witnesses  ;(9)  under  which  he  may  maintain 
an  action,  as  assignee  of  the  sheriff,  and  upon  obtaining  judgment,  shall 
recover  damages  for  such  breaches  of  the  condition,  as  shall  have  been 
assigned  by  him,  as  follows:  1.  If  the  prisoner  escaping,  "was  confined 
by  virtue  of  an  execution,  or  by  virtue  of  an  attachment  for  non-pay- 
ment of  costs,  the  measure  of  the  plaintiff's  damages  shall  be  the 
amount  directed  to  be  levied  by  such  execution  or  attachment,  with 


(1)  15  Johns.  256.  (2)  Ibid. 

<3)  5  •Wendell,  184;  5  Johns.  365 ;  5  T.  R.  25. 

(4)  1  "Wendell,  454. 

(5)  Ante,  Vol.  I,  410 ;  et  vide  2  R.  S.  441,  sec.  80-83. 

(6)  1  Str.  429.  0)  Cro.  Oar.  240,  255;  8  Ca  142, 
(«)  13  "Wendell,  68. 

(9)  2  K.  S.  436,  sec.  fiS. 
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interest  tliereon,  to  the  time  of  such  recovery :  2.  If  such  prisoner  was 
confined  by  virtue  of  an  order  of  arrest,  or  upon  a  surrender  in  exonera- 
tion of  his  bail,  made  before  or  after-  judgment  rendered  against  him/ 
the  plaintiff  shall  recover  only  the  actual  damages  sustained  by  him.(l) 
And  the  acceptance  of  an  assignment  of  any  such  bond,  shall  be  a  bar 
to  any  action,  by  or  on  behalf  of  the  party  receiving  such  assignment, 
against  the  sheriff,  or  other  officer  making  the  same,  for  any  escape  by 
the  prisoner  executing  such  bond,  amounting  to  a  breach  of  such 
bond.(2)  In  every  action  brought  by  the  assignee  of  such  bond,  the 
defendants  shall  be  entitled  to  plead  a  voluntary  return  of  the  prisoner, 
to  the  liberties  of  the  jail,  before  the  commencement  of  such  action,  inr 
bar  thereof,  and  to  make  any  defence,  -which  they  would  be  entitled 
to  make,  if  such  action  had  been  brought  in  the  name,  and  for  the 
benefit  of  the  sheriff,  to  whom  such  bond  was  executed.  (3) 

Proceedings  hy^  the  sheriff,  for  his  own  indemnity.]  If  the  escape  be 
merely  negligent,  and  not  voluntary,  on  the  part  of  the  sheriff,  in  the 
event  pf  the  plaintiff  refusing  to  take  an  assignment  of  the  limit  bond, 
the  court  will,  by  rule,  stay  all  proceedings  upon  the  judgment  against 
the  sheriff,  until  he  shall  have  had  a  reasonable  time  to  prosecute  the 
bond  taken  by  him,  and  to  collect  the  amount  of  any  judgment  he  may 
recover  thereon. (4) 

In  order  to  enable  the  sheriff  speedily  to  enforce  his  remedy  upon 
the  bond,  it  is  further  provided,  that  if  an  action  shall  have  been 
brought  against  the  sheriff,  for  an  escape,  and  due  notice  thereof  shall 
have  been  given  to  the  prisoner,  and  his  sureties,  who  executed  the 
bond  for  the  jail  liberties,  the  judgment  against  such  sheriff  shall  be 
conclusive  evidence  of  his  right  to  recover  against  such  prisoner,  and 
his  sureties,  to  whom  such  notice  was  given,  in  the  action  on  such 
bond  as  to  all  matters  which  were,  or  might  have  been  controverted, 
in  the  action  against  the  sheriff  (5)  In  every  such  action  brought  by 
a  sheriff,  on  a  bond  executed  for  the  jail  liberties,  if  it  shall  appear  to 
the  court,  that  judgment  has  been  rendered  against  such  sheriff,  for  the 
escape  of  the  prisoner,  and  that  due  notice  of  the  pendency  of  the  action 
against  the  sheriff,  was  given  to  such  prisoner  and  his  sureties,  to  enable 
them  to  defend  the  same,  s.uch  court  shall  render  judgment  in  the  suit 
upon  such  bond,  at  the .  same  term  in  which  the  writ,  by  which  such 
action  shall  be  commenced,  shall  be  returned  served.(6)  But  to  entitle 
any  sheriff  to  move  for  such  judgment,  he  shall  have  fi.led  his  complaint, 


(1)  Ibid,  sec.  56. 

(2)  Ibid,  sec.  51.  (3)  Ibid,  sec.  58. 

(4)  2  R.  S.  436,  43t,  seo.  59,  60.  (5)  2  R.  S.  435,  sec.  43. 

(6)  Ibid,  sec.  50. 
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and  shall  show  to  the  court,  that  he  had  given  twenty  days'  notice 
of  such  motion.(l)  If  it  shall  appear  on  the  hearing  of  such  motion, 
that  the  defendants  have  any  meritorious  cause  of  defence,  which  was 
not  controverted  in  the  action  against  the  sheriff,  and  which,  by  law, 
could  not  have  been  so  controverted,  the  court  shall  suspend  proceed- 
ings on  such  judgment,  until  a  trial  in  such  action  be  had ;  but  such 
judgment  shall  remain  as  a  security  for  the  sheriff.(2)  If  such  defence 
be  established,  the  court  shall  vacate  such  judgment,  and  render  judg- 
ment as  in  other  cases.(3)  In  every  action  brought  by  a  sheriff  on  such 
bond,  the  recovery  of  a  judgment  against  him  for  the  escape  of  the 
prisoner,  shall  be  evidence  of  the  damages  sustained  by  him,  in  the 
same  manner  as  if  such  judgment  had  been  collected ;  and  such  sheriff 
shall  be  entitled  to  recover  the  costs,  and  his  reasonable  expenses,  in 
defending  the  suit  against  him,  as  part  of  his  damages.(4) 

This  remedy  is  confined,  however,  as  the  express  words  of  the  statute 
import,  to  cases  in  which,  by  gi\(ing  the  sureties  notice  of  th6  pendency 
of  the  suit,  the  sheriff  has  afforded  them  an  opportunity  of  interposing 
a  defence.  At  common  law  also,  the  sheriff  has  his  remedy  on  the 
bond  ;  yet,  even  there,  he  cannot  recover  against  tbe  sureties  upon  their 
indemnity,  unless  they  have  been  notified,  and  have  had  an  opportu- 
nity of  defending  the  actjon.  And  in  such  case,  the  sheriff  has  no  right 
to  waive  any  defence,  which  may  exist  to  the  action  against  him  ;  and 
if  he  do,  he  acts  at  his  peril,  and  even  though  the  parties  to  the  limit 
bond  have  notice  of  the  suit,  they  are  not  directly  liable  over,  as  sure- 
ties on  their  indemnity  ;(5)  and  he  is  driven  back  to  his  original  action 
against  them,  for  the  escape  of  the  defendant,  in  which  the  recovery  by 
the  plaintiff  against  him  is  no  evidence,  and  in  which  the  parties  have 
a  right  to  interpose  any  defence,  such  as  a  recaption,  voluntary  return, 
satisfaction,  or  the  like,  which,  if  originally  interposed,  would  have 
protected  the  sheriff.(6) 

How  far  a  talcing  under  an  execution  is  a  satisf action.']  As  a  general 
rule  the  taking  a  party  in  execution,  is  deemed  a  satisfaction  of  the 
debt.(7)  So  that  the  plaintiff  can  pursue  no  other  remedy  against  him, 
upon  the  judgment,  while  the  defendant  continues  in  execution  ;(8) 
and  cannot  even  set  off  the  judgment  ;(9)_  although,  as  we  have  just 
seen,  if  the  defendant  escape,  though  the  sheriff  be  liable,  the  plaintiff 
may  su«  out  a  new  execution,  or  proceed  by  action,  upon  the  judgment. 


(1)  Ibid,  sec.  51. 

(2)  Ibid,  see.  52.  (3)  Ibid,  sec.  53. 
(4)  Ibid,  sec.  54.  (5)  9  Cowen,  128. 

(6)   Vide  2  E.  S.  435,  sec.  48.  ,    (1)  1  Cowen,  56 ;  5  'Weadell,  58,  240. 
(8)  5  Petersd.  Abr.  37,  and  note.  (9)  Ante,  Vol.  I,  348. 
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So,  if  the  defendant  die  in  execution,  the  plaintiff  may  take  out  a  new 
execution,  against  the  goods,  chattels,  lands  and  tenements  of  the  de- 
ceased, in  the  same  manner,  as  if  he  had  never  been  charged  in  execu- 
tion.(l)  But  such  new  execution  shall  not  be  levied  upon  any  real 
estate,  which  the  deceased,  after  the  judgment  rendered  against  him, 
shall  have  sold  in  good  faith.(2)  Nor  shall  such  new  execution  be 
levied  upon  any  real  estate,  which  shall  have  been  actually  sold,  under 
any  other  prior  or  subsequent  judgment,  against  the  person  so  dying 
in  exeoution.(3)  So,  if  the  defendant  be  discharged  under  an  insolvent 
act,  the  judgment  is  revived,  and  the  plaintiff  is  restored  to  all  his 
rights  under  it ;  and  it  seems  also,  that  the  same  rule  would  apply, 
where  the  defendant  is  discharged  by  reason  of  some  temporary  privi- 
lege.(4)  But  if  the  defendant  be  once  in  execution,  and  afterwards 
discharged  upon  conditions  which  are  not  afterwards  fulfilled,  (5)  or 
upon  giving  a  security^  which  turns  out  unavailable,(6)  even  although 
there  be  an  understanding,  that  he  should  be  liable  to  be  retaken, (7) 
the  debt  is  discharged.  So,  if  a  defendant  be  superseded,  for  want  of 
being  charged  in  execution,  he  cannot  be  taken  again,  upon  the  same 
judgment.(8)  So,  on  a  joint  execution  against  two,  if  one  be  taken 
and  discharged  by  the  plaintiff,  the  other  is  exonerated  also.  (9)  So, 
where  two  persons  were  taken  in  execution,,  and  one  was  discharged 
on  giving  a  promissory  note,  it  was  holden  to  operate  as  a  release  of 
the  other.(lO)  But  a  joint  execution  against  two  defendants,  will  not 
be  affected  as  to  one  of  them,  by  the  discharge  of  the  other,  under  an 
insolvent  act,  unless  the  plaintiff  actually  consents.(ll)  And  if  the^ dis- 
charge of  the  defendant  out  of  custody  were  on  account  of  any  irregu- 
larity in  the  process,  he  may  be  again  taken  on  a  regular  writ.(12) 

Return.']  The  returns  generally  made  to  an  execution  against  the 
person,  are  either  cepi  corpus  in  custodia,  non  est  inventus,  or  satisfied. 
The  first  of  these  returns,  cepi  corpus  in  cusiodia,  is  proper  in  all  cases, 
where  the  defendant  has  been  taken,  and  has  not  paid  the  debt,  whether 
he  be  imprisoned  in  the  jail,  or  on  the  limits,  the  latter  being,  for  every 
purpose,  regarded  as  an  extension  of  the,prison.  If  the  defendant  cannot 
be  found,  non  est  inventus  is  the  proper  return,  or  the  sheriff  may  make 
a  special  return,  that  the  defendant  is  a  privileged  person  ;(13)  or  if  the 


(1)  2  E.  S.  368,  see.  28.  (2)  Ibid,  sec.  29. 

(3)  Ibid,  see.  30.  (4)  5  Petersd.  Abr.  40. 

<5)  4  Burr.  2483.  (6)  1  T.  R.  55t. 

(V)  2  Bast,  243  ;  3  'Wenden,  184;  9  Gowen,  128. 

(8)  1  East,  330.  (9)  6  T.  R.  525. 

(10)  2  Moore,  235 ;  6  M.  &  Selw.  413.  (11)  5  East,  14T. 

(12)  6  Bing.  116;  S.  0.  3  Moore  &  Payne,  279. 

(13)  5  Petersd.  Abr.  34. 
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defendant  pay  the  amount  of  the  e?.ecution,  it  may  be  returned  satis- 
fied, the  sheriff  being,  as  we  have  seen,  authorized  to  discharge  the 
defendant  from  arrest  upon  the  payment  of  the  debt. 

Supersedeas  for  not  charging  the  defendant  in  execution.]  When  the 
defendant  is  in  custody,  at  the  time  the  judgment  is  rendered,  either 
upon  the  original  process  in  the  suit,  or  upon  a  surrender  by  his  bail, 
the  plaintiff  must  charge  him  in  execution  within  three  months,  (by 
which  is  meant  three  calendar  months, )(1)  after  the  .last  day  of  the  term, 
next  following  that  at  which  judgment  shall  have  been  obtained. 
And  where  any  defendant  shall  be  in  custody  upon  a  surrender  in  dis- 
charge of  his  bail,  made  after  a  judgment  obtained  against  him,  and 
such  bail  shall  be  thereupon  exonerated,  the  plaintiff  in  such  judgment, 
shall  charge  such  defendant  in  execution  thereon,  within  three  months 
after  such  surrender,  or  if  aiji  execution  against  the  property  of  such 
defendant  shall  have  been  issued,  within  three  months  after  the  return 
day  of  such  execution. (2)  If  the  plaintiff  neglect  so  to  charge  the 
defendant  in  execution,  such  defendant  may  be  discharged  from  cus- 
tody, by  a  supersedeas,  to  be  allowed  by  any  judge  of  the  court  in  which 
such  judgment  shall  have  been  obtained,  unless  good  cause  to,  the  con- 
trary be  shown ;  and  after  being  so  discharged,  such  defendant  shall 
not  be  liable  to  be  arrested,  upon  any  execution  which  shall  be  issued 
upon  such  judgment. (3) 

But  if  the  defendant  hinder  the  plaintiff  from  proceeding,  by  bring- 
ing an  appeal,  or  obtaining  an  injunction,  he  is  not  entitled  to  a  super- 
sedeas, if  the  plaintiff  proceed  in  due  time,  after  the  appeal  has  been 
determined,  or  the  injunction  dissolved.(4)  Or  if  one  of  several 
defendants  bring  an  appeal,  the  plaintiff  is  not  bound  to  proceed 
against  the  others,  until  the  time  limited,  after  the  appeal  has  been  de- 
termined.(5)  So,  if  at  any  time  pending  the  action,  or  before  the  de- 
fendant is  charged  in  execution,  there  be  a  treaty  or  agreement  for  a 
settlement,  or  compromise  of  the  matters  in  dispute,  no  laches  shall  be 
imputed  to  the  plaintiff,  nor  shall  the  defendant  be  entitled  to  his  dis- 
charge, for  want  of  prosecution  pending  such  treaty.  (6)  But,  accord- 
ing to  the  English  practice,  such  agreement  must  be  in  writing,  signed 
by  the  defendant  or  his  attorney,  or  some  other  person  duly  authorized 
by  him,  and  it  must  be  therein  expressed,  that  proceedings  are  stayed 
at  the  defendant's  request.(7)     And  it  would  seem,  that  the  same  rule 


(])  1  R.  S.  606,  sec.  i.  (2)  2  R.  S.  556,  sec.  36. 

(3)  Ibid,  sec.  37;  1  Caines,  516;  7  East,  332;  2  Smith,  267. 

(4)  2  Chit.  Archb.  740 ;  ei  vide  5  D.  &  R.  635  ;  3  B.  &  0.  738. 

(5)  2  T.  R.  737.  (6)  3  Wills.  455  ;   2  "W.  Bl.  918  ;  4  Burr.  2063. 
(7)  2  Dowl.  Pr.  Cas.  71;  S.  0.  1  Crompt.  &  Mees.  579. 
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exists  with  us  ;  it  being  provided,  by  the  87th  Eule  of  this  court,  that 
no  private  agreement  or  consent  between  the  parties'or  their  attorneys, 
in  respect  to  the  proceedings  in  a  cause,  shall  be  binding,  unless  the 
same  shall  have  been  reduced  to  the  form  of  an  order  by  consent,  and 
entered,  or  unless  the  evidence  thereof  shall  be  in  writing  subscribed  by 
the  party,  or  his  attorney,  against  whom  the  same  shall  be  alleged. 
It  is  a  general  rule,  also,  that  a  prisoner  once  supersedable,  is  always 
so ;  that  is,  if,  for  instance,  he  be  supersedable,  because  a  declaration 
has  not  been  delivered  to  him  in  due  time,  the  delivery  of  a  declaration 
afterwards,  will  not  prevent  him  from  being  discharged,  on  account  of 
the  previous  default.(l)  Although,  if  the  defendant  be  superseded  or 
supersedable,  for  want  of  proceedings  lefare  judgment,  this  does  not 
prevent  the  plaintiff,  after  he  has  obtained  judgment,  froip  taking  him 
in  execution ;  but  if  he  be  superseded  or  supersedable  after  judgment, 
for  not  having  been  charged  in  execution,  he  can  never  afterwards  be 
charged  in  execution  on  the  same  judgment.(2)  There  is  one  excep- 
tion, however,  to  this  rule ;  namely,  that  if  the  defendant  be  once 
charged  in  execution,  he  cannot  afterwards  take  advantage  of  any  pre- 
ceding default  of  the  plaintiff,  provided'  he  had  an  opportunity,  pre- 
viously to  his  being  charged  in  execution,  of  applying  for  his  sw^er- 
sedeas.{3)  And  if,  after  service  of  the  judge's  order  to  show  cause  why 
the  defendant  should  not  be  superseded,  for  not  being  charged  in  execu- 
tion, the  plaintiff  issue  an  execution,  and  deliver  it  to  the  sheriff,  that 
is  a  good  cause  for  not  allowing  a  supersedeas  ;  the  intent  of  the  statute 
being  to  enable  the  defendant  to  put  the  plaintiff  to  his  election,  either 
to  charge  the  defendant's  body  in  execution,  or  to  resort  to  his  estate; 
and  the  plaintiff  having  made  his  election,  before  the  supersedeas  is  al- 
lowed, the  defendant  is  not  entitled  to  his  discharge  ;(4)  and  a  subse- 
quent execution  is  only  voidable,  and  the  defendant  having  been 
arrested  thereon,  cannot  maintain  an  action  of  trespass  and  false  im- 
prisonment against  the  plaintiff  or  his  attorney. (5)  It  may  be  neces- 
sary to  add,  that  where  a  defendant  is  supersedable,  the  plaintiff  cannot 
prevent  his  discharge  by  discontinuing  the  present  action,  and  lodging 
a  fresh  detainer  against  him,  for  the  same  cause  of  action  ;  but  for  a 
different  cause  of  action,  for  which  the  defendant  can  be  holden  to  bail, 
perhaps  he  may.(6)  Nor  can  the  plaintiff,  after  the  defendant's  dis- 
charge, again  hold  him  to  bail  for  the  same  cause  of  action,  or  although 
the  second  arrest  be  in  a  different  action,  provided  it  be  for  the  same 


(1)  Dunl.  828.  (2)  2  Dowl.  Pr.  Cas.  Tl;  t  East,  330. 

(3)  1  T.  R.  591 ;  see  3  B.  &  B.  301 ;  S.  C.  7  Moore,  154. 

(4)  Golem.  48  ;  1  Gaines,  61 ;  3  Johns.  Rep.  446. 

(5)  3  Gaines,  267,  214..  (6)  See  2  Burr.  1048 ;  sed  vide  I  H.  Bl.  251. 
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cause;  unless  the  defendant  were  not  held  to  bail  in  the   original 
action.(l) 

To  obtain  a  supersedeas,  for  not  being  charged  in  execution  in  due 
time,  the  defendant  must  make  proof,  by  the  certificate  of  the  .sheriff 
in  whose  custody  he  is,  and  by  aflBdavit,  of  the  fact  of  his  being  in 
custody,  either  on  an  order  of  arrest,  or  surrender  by  his  bail,  as  the 
case  may  be,  and  of  the  other  matters  which  entitle  him  to  a  discharge. 
The  signature  of  the  sheriff  to  the  certificate,  must  be  verified  by  the 
affidavit  of  a  person  who  saw  him  subscribe  it ;  and  a  certified  copy 
of  the  docket  of  the  judgment,  should  be  obtained  from  the  clerk. 
On  those  papers  being  presented  to  a  judge,  he  will  grant  an  order 
that  the  plaintiff  show  cause,  in  not  less  than  four  days,  why  a  super- 
sedeas should  not  issue.  The  order,  with  copies  of  the  documents  upon 
which  it  is  founded,  must  be  served  upon  the  plaintiff's  attorney,  in  the 
manner  of  which  we  shall  speak  hereafter;  and  if,  at  the  time  limited 
by  the  order,  the  plaintiff  appear,  and  show  no  sufficient  cause,  or  ne- 
glect to  appear,  and  due  proof  be  made  of  the  service  of  the  order,  the 
judge  will  sXloYT  a,  writ  of  supersedeas ;  and  on  its  being  presented  to 
the  sheriff,  the  defendant  is  forthwith  entitled  to  his  discharge,  and  may 
depart  out  of  custody,  without  a  formal  discharge  from  the  sheriff, 
who  cannot  lawfully  detain  him.(2)  If  the  plaintiff,  being  entitled  to 
judgment,  should  neglect  or  refuse  to  perfect  it,  the  defendant  must 
take  measures  to  have  the  judgment  entered  against  himself;  for  which 
purpose  he  will,  on  motion,  be  allowed  to  qiake  up  the  record,  Jinlass 
the  plaintiff,  in  the  first  instance,  perfect  his  judgment  within  a  given 
time  ;(3)  but  he  will  not  be  allowed  the  costs  of  the  motion,  if  he  did 
not,  previous  to  giving  notice,  request  it  to  be  done,  and  costs  for  op- 
posing will  not  be  given  ;(4)  although,  if-  he  request  it  to  be  done,  and 
the  plaintiff  refuse,  he  will  be  allowed  the  costs  of  the  motion.  If  the 
defendant,  after  this,  be  not  charged  in  execution,  within  three  months 
from  the  time  of  entering  the  judgment,  he  becomes  supersedable. 


SECTION  IV. 

EXECUTION  FOR    THE   DELIVERY  OF  REAL    OR    PERSONAL    PROPERTY. 

If  the  judgment  be  for  the  delivery  of  the  possession  of  real  or  per- 


(1)  SemJ).  2  Dowl.  Pr.  Cas.  72  ;  S.  0.  1  Crompt.  &  Mees.  579. 

(2)  4  Johns.  32.  (3)  Golem.  54. 
(4)  2  Gaines,  386. 
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sonal  property,  the  execution  must  require  the  sheriff  to  deliver  the 
possession  thereof  to  the  person,  entitled  to  it.  It  must  particularly 
describe  it,  so  that  the  officer  may  be  able  to  make  delivery  of  the  right 
property.  If  the  judgment  be  also  for  costs  and  damages,  or  costs  and 
rents  and  profits,  as  it  may  be  in  actions  for  the  recovery  of  either  real 
or  personal  property,  the  execution  should,  at  the  same  time,  require 
the  sheriff  to  satisfy  such  costs,  damages  or  rents  out  of  the  personal 
property  of  the  party  against  whom  the  judgment  was  rendered.  And 
if  a  delivery  of  the  property  cannot  be  had,  then  the  execution  should 
also  require  the  sheriff  to  satisfy  the  value  of  the  property  for  which 
the  judgment  was  recovered.  Such  value  must  be  specified  in  the 
execution.  .  And  if  sufficient  personal  ^operty  cannot  be  found,  then 
to  satisfy  such  damages,  costs,  rent  and  value,  out  of  the  real  property, 
belonging  to  the  person  against  whom  the  judgment  was  rendered, 
belonging  to  him  on  the  day  when  the  judgment  was  docketed,  or  at 
any  time  thereafter.  In  these  respects  it  is  deemed  an  execution 
against  the  property.(l) 

The  provisions  of  the  Code/  in  respect  to  the  claim  and  delivery  of 
personal  property,  are  substantially  the  same  as  those  contained  in  the 
Eevised  Statutes  concerning  replevin.  By  that  statute  it  is  provided 
that  if  the  goods  and  chattels  specified  in  the  declaration,  shall  not 
have  been  replevied  and  delivered  to  the  plaintiff,  such  plaintiff,  in  case 
he  shall  recover  judgment  upon  the  whole  record,  shall  be  entitled,  in 
addition  to  his  judgment  for  damages  and  costs,  to  a  further  judgment 
that  stroh  goods  and  chattels  be  replevied  and  delivered  to  him  without 
delay  ;  or  in  default  thereof,  that  such  plaintiff  do  recover  from  the 
defendant,  the  value  of  such  goods  and  chattels,  as  the  same  shall  have 
been  assessed  by  the  jury  on  the  trial,  or  upon  the  writ  of  inquiry.(2) 
The  execution  to  be  issued  upon  such  judgment,  shall  command  the 
sheriff  to  levy  the  plaintiff's  damages  and  costs,  of  the  goods  and 
chattels,  lands  and  tenements  of  the  defendant,  as  in  other  executions 
against  property,  and  also  to  replevy  the  goods  and  chattels  described 
in  the  declaration,  which  shall  also  be  specified  in  the  execution,  and 
to  deliver  them  to  the  plaintiff,  if  they  can  be  found  within  his  county; 
and  if  the  same  cannot  be  found,  then  that  he  levy  the  value  of  such 
goods  and  chattels,  specifying  the  same,  together  with  the  aforesaid 
damages  and  costs,  of  the  goods  and  chattels,  lands  and  tenements  of 
the  defendant,  as  above  provided.(3)  The  sheriff  shall  proceed  in  the 
same  manner  to  collect  any  moneys  directed  to  be  collected  upon  such' 
execution,  as  upon  executions  against  property  in  personal  actions,  and 


(1)  Code,  sec.  289.  (2)  2  R.  S.  630,  see.  49. 

(3)  Ibid.  Bee.  50. 
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he  shall  possess  the  same  powers  in  respect  to  the  replevying  of  the 
property  described  therein,  as  are  herein  provided  upon  the  execution 
of  writs  of  replevin.  If  the  goods  and  chattels  described  in  the  execu- 
tion, are  replevied  and  delivered  to  the  plaintiff,  they  shall  be  irre- 
pleviable.(l) 

If  any  such  execution  shall  be  returned  unsatisfied  in  whole  or  in 
part,  the  plaintiff  shall  be  entitled  to  an  execution  against  the  body  of 
the  defendant,  upon  which  the  like  proceedings  shall  be  had,  and 
with  the  like  effect,  as  upon  executions  against  the  body  in  personal 
actions.(2) 

A  provision  is  incorporated  in  the  code  which  authorizes  the  arrest 
of  the  defendant  in  these  cases,  that  is  where  the  action  is  for  wrong- 
fully taking,  detaining  or  converting  property,(3)  and  therefore  upon 
the  return  of  an  execution  against  the  property  of  the  judgment 
debtor,  unsatisfied,  an  execution  against  the  person  may  be  issued. 


SECTION  V. 


Proceedings  when  the  judgment  does  -not  eequiee  the  pay- 
ment OF  MONEY  OR  DELIVERY  OP  PROPERTY. 

Where  the  judgment  requires  the  perfo7-mance  of  some  act,  other 
than  the  payment  of  money  or  the  delivery  of  real  or  personal  prop- 
erty, a  certified  copy  of  the  judgment  must  be  served  on  the  party 
i  against  whom  it  is  given,  or  upon  the  person  or  ofl&cer  who  is  required 
by  the  judgment  or  by  law  to  obey  or  perform  the  same.  His  obe- 
dience thereto,  in  case  such  party  or  person  or  officer  refuse,  may  be 
enforced  by  the  court,  as  for  a  contempt.(4) 

.  The  class  of  judgments  which  are  thus  to  be  enforced,  are  such  as 
were  heretofore  denominated  decrees  in  equity,  and  where  some  specific 
relief  was  granted ;  such,  for  example^  the  foreclosure  of  a  mortgage, 
the  partition  of  iands  and  the  like.  I -shall  have  occasion  to  treat  on 
these  subjects  hereafter,  when  I  shall  speak  more  particularly  upon  the 
mode  of  enforcing  this  species  of  judgment. 


(1)  Ibid,  sec.  51.  (2)  Ibid,  sec.  52. 

(3)  Code,  sec.  1T9,  aub.  1.  (4;  Code,  sec.  285. 
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SECTION  VI. 

WHEN   THE   EXECUTION   UAy  ISSUE,    AND   ITS   FORM. 

Execution  maj'  issue  at  any  time  within  j5i;e  years  from  the  entry  of 
the  judgment.  Consequently,  immediately  upon  docketing  the  judg- 
ment, the  party  in  whose  favor  it  is  rendered  may  issue  execution.{l) 
After  the  lapse  of  five  years,  however,  from  the  entry  of  judgment,  an 
execution  can  'issue  only  by  leave  of  the  court.  For  which  purpose  a 
motion  must  be  made,  on  notice  to  the  adverse  party.  The  motion  is 
made  in  the  same  manner,  and  upon  like  notice  as  in  other  special 
motions.  As  to  which  see  post.  The  party  moving  for  such  leave, 
must  establish  by  his  own  oath  or  other  proof,  that  the  judgment  or 
some  part  thereof,  remains  unsatisfied  and  due.  The  motion  or  appli- 
cation for  leave  to  issue  execution  after  five  years,  must  be  made  to 
the  court  in  which  the  judgment  was  rendered,  except  where  it  was 
rendered  in  a  court  of  a  justice  of  the  peace  or  in  a  justices'  or  other 
inferior  court  of  a  city  and  docketed  in  the  office  of  clerk  of  the  county, 
in  which  case  the  motion  must  be  made  in  the  county  court  of  the 
.county  where  the  judgment  was  rendered.  In  the  city  and  county  of 
New  York,  however,  the  motion-  must  be  made  to  the  Court  of  Com- 
mon Pleas,  of  that  city  and  county. 

Under  previous  statutes,  if  an  execution  was  not  issued  within  the 
time  prescribed,  the  judgment  had  to  be  revived  bj;-  scire  facias.  But 
if  one  execution  had  actually  been  issued  and  returned,  another  execu- 
tion might,  at  any  time  thereafter,  be  issued  without  a  scire  facias,  upon 
entering  the  previous  execution  on  the  roll,  which  might  be  done  after- 
wards, and  which  the  court  would  presume  to  have  been  done,  where 
nothing  to  the  contrary  appeared  ;  the  reason  of  the  rule,  being  a  pre- 
sumption of  law,  that  the  plaintifi'has  had  satisfaction  of  his  judgment, 
or  released  his  execution,  and  the  defendant  being  allowed,  on  scire 
facias,  to  show  such  matter  in  bar  of  execution.(2)  And  where,  on  a 
judgment  for  the  penalty  of  a  bond,  payable  by  instalments,  execution 
issued,  and  was  returned  satisfied,  for  all  except  the  last  instalment,  be- 
fore it  fell  due,  for  which,  after  the  time  allowed  by  law,  an  execution 
was  issued  without  a  scire  facias,  it  was  holden  well ;  for  the  first  exe- 
cution might  be  continued  on  the  roll. (3) 

Previous  to  the  adoption  of  the  Revised  Statutes,  also,  if  a  party 


(1)  Code,  sec.  283.  (2)  Tidd.  1X54. 

(3)  1  Cowen,  36. 


■WHEN  THE  EXECUTION  MAT  ISSUE,  AND  ITS  FORM.  I45 

died  within  tte  two  years  after  judgment  obtained  against  him,  an  ex- 
ecution tested  before  his  death, (1)  might  be  issued  out  against  his 
goods,  in  the  hands  of  his  executor  or  administrator  ;(2)  or  even  if  he 
died  before  judgment,  but  after  the  day  in  bank,  judgment  might  be 
signed  as  of  the  term  in  which  he  died ;  or  if  he  died  in  vacation,  then 
of  the  preceding  term,  and  an  execution,  tested  the  first  day  of  such 
term,  might  be  sued  out,  and  executed  upon  his  goods  in  the  hands  of 
his  executor,  &c.(3)  The  Eevised  Statutes,  however,  have  provided, 
that  if  a  party  die  after  judgment  rendered  against  him,  but  before  ex- 
ecution issued  thereon,  the  remedy  on  such  judgment  shall  not  be  sus- 
pended, by  reaspn  of  the  non-age  of  an  heir  of  such  party ;  but  no 
execution  shall  issue  on  any  such  judgment,  until  the  expiration  of 
one  year  after  the  death  of  the  party  against  whom  the  same  was  ren- 
dered.(4) 

Under  this   provision,   the   question   came  before  this  court,   in 
the  case  of  Nichols  v.  Chapman,{5)  whether  an  execution,  issued  after, 
though  tested  before  the  death  of  the  defendant,  was  regular.   The  facts  of 
the  case  were  these :  in  May,  1832,  the  defendant  executed  a  bond  and 
warrant  of  attorney,  authorizing  the  confession  of  a  judgment  in  the 
penal  sum  of  $10,000,  the  condition  of  the  bond  being  for  the  payment 
of  $5,000.     On  the  10th  of  August,  the  defendan  tdied.     On  the  20th 
August,  letters  of  administration  were  granted  on  his  estate.     On  the 
11th  October,  judgment  was  entered  upon  the  warrant,  as  of  July  term 
preceding,  the  death  of  the  defendant  being  suggested  on  the  record  ; 
and  on  the  15th  October,  an  execution,  tested  as  of  July  term,  and  re- 
turnable at  the  October  term  ,was  delivered  to  the  sheriff,  and  levied 
on  the  property  of  the  deceased.    On  the  28th  September,  the  adminis- 
trators paid  to  an  agent  of  the  plaintiff  $1,000,  taking  a  receipt  contain- 
ing an  engagement  to  refund,  if,  &c.    The  administrators  applied  to  set 
aside  the  judgment  and  execution,  and  alleged  that  there  were  not 
sufl&cient  assets  to  pay  debts.' 

Savage,  C.  J.,  after  reviewing  the  facts,  and  alluding  to  the  practice 
as  it  existed  at  common  law,  thus  proceeds :  "It  is  contended,  however, 
that  if  at  common  law  the  judgment  and  execution  would  have  been 
regular,  under  our  statutes  the  execution  is  irregular.  The  provisions 
of  the  statutes  which  relate  to  the  subject,  are  as  follows :  when  a  record 
shall  be  filed  within  one  year  after  the  death  of  the  defendant,  if  the 
death  happened  before  judgment,  a  suggestion  shall  be  entered  on  the 
record ;  if  the  death  happened  after  judgment,  the  fact  shall  be  certified 
on  the  back  of  the  record  by  the  attorney  filing  the  same  :  such  judg- 

(1)  1  Cowen,  34,  741 ;  6  T.  R.  368 ;  1  B.  &  P.  511. 

(2)  2  L.  Raym.  848.  (3)  7  T.  R.  2. 

(4)  ^2  R.  S.  368,  sec.  27.  (5)  9  "WendeU,  452, 
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ment  not  to  bind  the  real  estate,  which  such  party  shall  have  had  at 
the  time  of  his  death,  but  to  be  considered  as  a  debt  to  be  paid  in 
the  usual  course  of  administration.(l)  If  a  party  die  after  judgment 
rendered  against  him,  but  before  execution  issued  thereon,  the  remedy 
on  such  j  udgment  shall  not  be  suspended  by  reason  of  the  non-age  of 
any  heir  of  such  party ;  but  no  execution  shall  issue  on  any  such  judg- 
ment, until  the  expiration  of  one  year  after  the  death  of  the  party 
against  whom  the  same  was  rendered.(2)  Both  these  provisions  may 
have  had  special  reference  to  real  estate,  but  they  are  equally  applica- 
ble to  personal  property,  the  same  considerations  applying  to  each  spe- 
cies of  property.  A  similar  provision  is  found  in  the  revised  laws  of 
1813.(3)  The  surrogate  has  power,  now,  to  decree  the  payment  of  debts, 
after  six  months  shall  have  elapsed  from  the  granting  letters  testamentary 
or  of  administration. (4)  It  follows,  that  payment  cannot  be  compelled, 
in  a  shorter  time.  The  payment  of  legacies  or  distributive  shares  may 
be  decreed,  after  twelve  months  shall  have  elapsed  from  the  granting 
of  such  letters.  I  have  not  found  any  positive  prohibition  against  a 
creditor  prosecuting  an  executor  or  administrator,  but  the  provisions 
of  the  Revised  Statutes  are  tantamount  to  it ;  no  costs  can  be  recovered 
in  such  suit,  unless  there  has  been  an  unreasonable  delay  or  resistance 
of  payment,  or  refusal  to  refer  any  matters  in  difference.(5)  Creditors 
have  six  months  in  which  to  present  their  claims,  to  be  entitled  to  pay- 
ment out  of  the  assets  in  the  hands  of  the  executor  or  administrator;  (6) 
of  course,  it  is  improper  for  such  executors  or  administrators  to  pay  any 
debts,  until  the  expiration  of  six  months,  unless  they  are  confident  of 
the  sufficiency  of  the  assets.  No  execution  can  issue  upon  a  judgment 
against  the  executor  or  administrator,  until  his  account  is  settled,  unless 
by  order  of  the  surrogate.  It  is  the  duty  of  executors  and  administra- 
tors to  sell  the  personal  property,  if  they  discover  that  a  sale  will  be 
necessary,  to  pay  debts  and  legacies  ;(7)  they  may  do  so  immediately. 
If  the  legislature  had  contemplated  the  possibility  of  a  right,  existing 
in  any  creditor,  to  levy  upon  such  property,  some  provisions  should 
have  been  made  for  such  a  case.  The  order  in  which  debts  shall  be 
paid,  is  specially  pointed  out:(8)  1.  Debts  to  those  entitled  to  preference 
under  the  laws  of  the  United  States;  2.  Taxes;  3.  Judgments  and  de- 
crees against  the  deceased,  according  to  their  priority ;  4.  All  other  de- 
mands inferior  to  judgments.  The  judgment  in  question  is  one  against 
the  deceased,  in  his  lifetime,  by  relation.     It  is  possible  there  may  be 


(1)  2  R  S.  359,  sec.  1.  (2)i,2  R  S.  368,  sec.  21. 

(3)  1  R.  L.  502,  sec.  8.  (4)  2  R.  S.  116,  sec.  18. 

(5)  2  R  S.  p.  90 ;  1  "Wendell,  522  ;  6  Id.  554 ;  5  Id.  U. 

(6)  2  R.  S.  88,  89.  (T)  2  R.  S.  81. 
(8)  3  B.  S.  8'r. 
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older  judgments ;  and,  if  so,  suoli  older  judgments  are  entitled  to  prefer- 
ence, out  of  the  very  property  wHch  is  now  levied  on ;  if  this  is  the 
oldest  judgment,  then  it  is  entitled  to  preference,  and  then  the  execution, 
and  levy  are  useless.  We  have  then  the  following  statutory  provis- 
ions :  1.  That  upon  a  judgment  against  the  deceased  in  his  life  time, 
no  execution  shall  issue  until  the  expiration  of  one  year.(l)  2.  That 
when  the  judgment  record  shall  be  filed  after  the  death  of  the  defend- 
ant, the  debt  shall  be  considered  a  debt  to  be  paid  in  the  usual  course 
of  administration.(2)  3.  The  course  of  administration  among  judgments 
is  to  pay  the  oldest  first.  These  are  positive  provisions  which  have  a 
direct  bearing  on  the  case  under  consideration,  and  seem  to  say,  in  very 
intelligible  language,  that  although  judgments  exist  when  a  man  dies, 
no  execution  shall  issue  within  a  year ;  and  that  time  seems  to  be  given 
to  the  representatives,  in  which  to  pay  the  debts.  The  provisions,  on 
the  subject  of  the  rights  and  duties  of  executors  and  administrators,  have 
a  similar  bearing.  1.  They  are  to  proceed  to  ascertain  and  pay  the 
debts  with  all  convenient  despatch ;  and,  when  satisfied  that  the  per- 
sonal property  must  be  sold,  may  do  so  without  delay.  2.  They  cannot 
be  compelled  to  pay  within  six  months.  3.  They  shall  not  be  com- 
pelled to  pay  costs,  without  fault  on  their  part.  4.  No  execution  can 
issue  against  them  of  course,  until  their  account  of  administration  shall 
have  been  settled.  5.  Surrogates  have  power  to  decree  payment  of 
debts.  Of  course  suits  at  law,  are  in  general,  unnecessary  when  the 
the  demand  is  not  disputed. 

"  There  may  be  other  pirovisions,  but  these  are  enough  to  show  that 
the  legislature  intended  that  the  goods  of  a,  deceased  person  should  go 
into  the  hands  of  his  representatives,  and  not  into  the  hands  of  the  she- 
riff; that  a  reasonable  time  should  be  given  there  presentatives  to 
arrange  the  estate,  and  then  that  it  should  be  applied  as  the  statutes 
direct.  It  may  now  be  truly  said,  as  was  said  by  Lord  Kenyon  in  Heapy 
V.  Parris, — "The  moment  a  party  is  dead,  the  rights  of  his  creditors 
are  fixed.  A  judgment  debt  is  a  debt  of  a  superior  nature,  and,  when 
docketed,  is  to  be  paid  before  simple  contract  debts ;  but  the  defend- 
ant's executor  could  have  no  notice  of  this  judgment,  when  the  execu- 
tion was  sued  out,  and  may  perhaps  be  paying  other  debts  of  an  in- 
ferior nature."  According  to  the  views  above  expressed,  the  adminis- 
trators in  this  case  ought  not  to  have  paid  any  debts  within  six  mouths, 
but  they  might  and  ought  to  have  converted  the  goods  levied  on  into 
money,' if  they  could  have  done  so  advantageously.  In  any  view 
which  I  can  take,  under  our  statutes,  it  seems  to  me  that  the  execution 
was  irregularly  issued,  and  should  be  set  aside  with  costs." 


(1)  2  E.  S.  368,  sec.  27.  (2)  2  E.-S.  369,  sec.  7. 


148  WHEN  THE  EXECtTTION  MAT  ISSUE,  AND  ITS  FORM. 

This  decision  must  be  regarded  as  settling  tlie  principle,  that  in  no 
case  can  an  execution  be  issued  after  the  death  of  the  party,  unless  after 
a  year,  and  that  consequently  the  former  practice,  under  which,  by  a 
fiction  of  law,  the  execution,  by  bearing  teste,  was  considered  as  hav- 
ing issued  during  his  life  time,  no  longer  exists.  A  more  recent  case 
has  arisen,  it  is  true,(l)  in  which  Nelson,  J.,  seems  to  have  regarded  the 
former  practice  as  still  in  force  ;  although  the  only  question  raised  wasy 
whether  an  execution  issued  after  the  death  of  a  party,  though  tested 
before,  bound  his  red  estate,  and  in  which  he  held  that  it  did  not.  In 
this  case,  he  based  his  opinion  upon  common  law  grounds  entirely,  his 
attention  not  having  been  called  to  the  fp,ct  that  the  statutes  had  made 
an  alteration  in  the  practice,  and  that  that  alteration  had  been  subse- 
quently recognized,  by  the  decision  of  this  court,  in  the  case  of  Nichols 
V.  Ohaj>man,{2)  above  referred  to.  i 

In  all  cases,  also,  care  must  be  taken  not  to  issue  the  execution  be- 
fore the  judgment  is  actually  filed.(3)  Although,  where  an  execution 
was  taken  out  •  in  good  faith,  the  party  supposing  his  record  was  filed, 
when  it  was  not,  and  a  subsequent  judgment  creditor  issued  an  execu- 
tion, and  a  levy  was  made  on  both  executions,  the  court  allowed  the 
former  to  file  his  record  nunc  pro  tunc  ;  it  appearing  that  his  execution 
was  first  levied,  and  that  the  subsequent  judgment  creditor,  before  he 
obtained  his  judgment,  had  full  notice  of  the  previous  judgment. (4) 

When  the  judgment  is  against  several  defendants,  the  death  of  one 
does  not  stay  the  issuing  of  execution  against  the  surviving  defend- 
ants.(5) 

By  an  act  passed  in  1850,(6)  it  is  provided,  that  notwithstanding  the 
death  of  a  party  after  judgment,  execution  thereon  against  any  pro- 
perty, lands,  tenements,  real  estate  or  chattels  real,  upon  which  such 
judgment  shall  be  a  lien  either  at  law  or  equity,  may  be  issued  and  exe- 
cuted in  fhe  same  manner  and  with  the  same  effect  as  if  he  were  still 
living,  except  that  such  execution  cannot  be  issued  within  a  year  after 
the  death  of  the  defendant,  nor  in  any  case  unless  upon  permission 
granted  by  the  surrogate  of  the  county,  who  has  jurisdiction  to  grant 
administration  or  letters  testamentary  on  the  estate  of  the  deceased 
judgment  debtor,  which  surrogate  may,  on  sufficient  cause  shown, 
make  an  order  granting  permission  to  issue  such  execution  as  afore- 
said. 

Execution,  how  directed  and  what  to  contain.]  The  execution  must  be 
directed  to  the  sheriff  of  the  county,  or,  in  case  he  is  a  party,  or  in- 


(1)  10  Wendell,  206.  (2)  9  "Wendell,  452. 

(3)  1  T.  R.  21,  n ;  1  CcTwen,  15.  (4)  3  Cowen,  39  ;  see  5  B.  &  Adol.  1056. 

(6)  19  Wend.  644.  (6)  Laws  1850,  Chap.  295,  p.  639. 
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terested  in  the  judgment,  to  the  coroners  of  the  county.  It  must  be 
subscribed  by  the  party  issuing  it,  or  by  his  attorney,  if  he  have  one, 
and  must  intelligibly  refer  to  the  judgment,  stating  the  court,  the 
county  where  the  judgment  roll  or  transcript  is  filed,  the  names  of  the 
parties,  the  amount  of  the  judgment,  if  it  be  for  money,  and  the  amount 
actually  due  thereon,  and  the  time  of  docketing  in  the*  county  to  -which 
the  execution  is  issued,  and  must  require  the  of&cer  to  satisfy  the  judg- 
ment, or  deliver  the  property,  according  as  the  judgment  is.(l) 

Mcecution,  when  returnable.']  The  execution  is  returnable  within  six- 
ty days  after  its  receipt  by  the  officer,  and  must,  within  that  time,  be 
returned  by  the  officer  to  the  clerk  of  the  county  with  whom  the  record 
of  judgment  is  filed.  The  sheriff  has  all  the  time  within  the  sixty  days 
to  make  the  execution.  And  a  return  cannot  be  enforced  until  the 
sixty  days  have  elapsed.  The  sheriff,  however,  may  return  it  at  any 
time,  even  one  day  after  the  receipt  of  it.(2) 
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SECTION   I. 
CASES  IN  WHICH  THE  PROCEEDING  MAY  BE  INSTITUTED. 

As  the  courts  were  constituted  under  the  Constitution  of  1821,  a 
judgment  creditor,  after  haviflg  exhausted  his  remedy  at  law  against 
his  debtor,  was  compelled  to  go  into  the  Court  of  Chancery  to  obtain  a, 


(1)  Code,  S30.  289. 

(2)  Messenger  v.  Ksk,  1  Code  Rep.,  106,  and  see  proceedings  supplemental  to  execution, 
post,  p.  151. 
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discovery  of  the  debtor's  property,  and  compel  its  application  to  the 
judgment.  The  Court  of  Chancery  was  clothed  with  authority  not 
only  to  compel  a  discovery  of  such  property,  choses  in  action  and  per- 
sonal effects  as  were  not  the  subject  of  levy  and  sale  under  an  execu- 
tion, or  were  concealed  by  the  judgment  debtor,  but  also  by  injunction, 
to  prevent  a  transfer  thereof  to  other  persons. 

This  proceeding  was  called  a  "  creditors'  bill,"  and  was  founded  upon 
the  return  of  an  execution,  unsatisfied  in  whole  or  in  part,  and  the 
allegation,  on  the  part  of  the  creditor,  that  the  debtor  had  property  or 
things  in  action  which  could  not  be  reached  by  execution  upon  the 
judgment. 

Subsequently,  it  was  provided  by  statute,(l)  that  a  creditor  might 
proceed  against  the  debtor  before  judgment  or  after,  by  warrant,  and 
compel  an  assignment  of  any  property,  rights  and  choses  in  action,  to 
be  applied  upon  the  demand  or  judgment.  Under  this  statute,  how- 
ever, it  was  necessary  to  show  to  the  ofiGicer  who  issued  the  warrant, 
that  the  defendant  had  done  or  was  about  to  do  one  of  the  several  acts 
mentioned  in  the  statute,  before  the  officer  was  authorized  to  issue  the 
warrant.  Under  the  statute,  therefore,  no  discovery  from  the  debtor 
could  be  obtained  upon  the  mere  belief  that  he  had  property  which  he 
ought  to  apply  in  payment  of  his  debt ;  and  hence,  the  creditor  had  in 
general  to  resort  to  his  "creditors'  bill"  to  obtain  the  satisfaction  of  his 
judgment. 

The  Legislature  have  now  enacted  provisions  of  law  which  cover 
the  jurisdiction  and  powers  of  the  late  Court  of  Chancery  as  exercised 
in  judgment  creditors'  bills,  and  also  the  provisions  of  the  Statute  of 
1831,  above  referred  to,  and  which  doubtless  was  intended  as  a  substi- 
tute for  both.(2) 

Judgment^ — The  cases  in  which  the  proceeding  to  obtain  a  discovery 
of  the  property  of  a  judgment  debtor,  can  be  instituted,  are  those  in 
which  a  judgment  for  the  payment  of  money  has  been  obtained.  Hence, 
if  the  judgment  is  other  than  for  the- payment  of  money  ;  as,  for  the 
delivery  of  the  possession  of  real  or  personal  property  only,  without 
damages  for  the  withholding ;  or,  for  the  specific  performance  of  a  con- 
tract, without  damages  for  the  omission  to  perform ;  or,  for  the  parti- 
tion of  lands,  except  where  the  judgment  directs  the  payment  of  money 
by  one  party  or  another,  for  owelty  or  equality  of  partition  or  other- 
wise ;  in  these  and  like  cases,  the  proceeding  against  the  defendant 
cannot  be  instituted.     If,  however,  the  judgment  in  such  cases  be  for 


(1)  Laws  of  1831,  Chap.  300.  (2)  Code,  sec.  292. 
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the  payment  of  costa  in  addition,  it  is  sufficient  to  authorize  the  institu- 
tion of  this  proceeding. 

.  The  judgments  are  not  confined  to  such  as  are  rendered  in  the 
Supreme  Court ;  but  the  judgments  of  a  county  court,  the  Superior 
Court,  and  Court  of  Common  Pleas  of'  the  city  and  county  of  New 
York,  and  also  of  a  justice's  court,  are  cases  in  which  the  creditor  may 
commence  a  proceeding  to  obtain  a  discovery  of  the  property  of  the 
debtor.  And  this  may  also  be  done  upon  a  judgment  rendered  in  a 
mayor's  or  recorder's  court  of  cities. 

It  was  at  one  time  doubted(l)  whether  this  proceeding  could  be  in- 
stituted upon  the  return  of  an  execution  issued  upon  a  just*e's  judg- 
ment, but  it  is  now  understood,  and  has  by  one  or  two  of  the  judges 
been  expressly  decided,  that  where  a  transcript  of  a  justice's  judgment 
has  been  filed  in  the'  county  clerk's  office,  and  the  execution  issued 
therefrom,  it  is  competent  for  a  judge  to  make  an  order  for  the  exami- 
nation of  the  judgment  debtor.(2) 

In  Conway  v.  Hitchins,  Willard,  Justice,  says,  "  The  292d  section,  by 
necessary  implication,  places  a  judgment  of  a  justice,  of  which  a  tran- 
script has  been  filed,  on  the  same  footing  with  a  judgment  of  a  court 
of  record.  The  63d  section  declares  that  such  judgment  shall  be  a 
judgment  of  the  county  court,  and  the  64th  section  requires  the  execu- 
tion issued  thereon,  to  be  directed  to  the  sheriff,  and  to  have  the  same 
effect  as  other  executions  and  judgments  of  the  county  courts,  except 
as  provided  in  section  63." 

It  is  conceded  that  these  proceedings,  siipplementary  to  the  execu- 
tion, are  a  substitution  for  a  "  creditor's  bill"  in  the  late  Court  of 
Chancery.  In  that  court,  the  Chancellor(3)  has  decided  that  a  creditor's 
bill  might  be  filed  upon  the  return  of  an  execution  unsatisfied,  issued 
upon  a  justice's  judgment,  where  the  judgment  has  been  docketed  in 
the  county  clerk's  office,  so  as  to  make  it  a  lien  upon  the  defendant's 
real  estate. 

The  right  to  this  proceeding  is  not  confined  to  the  plaintiff  in  the 
judgment,  but  may  be  resorted  to  by  any  one  who  succeeds  to  his  in- 
terest. Thus,  an  assignee  of  the  judgment  may  institute  the  proceed- 
ing,(4)  even  where  the  assignment  is  made  after  the  execution  is 
returned  unsatisfied. 

Eeturn  of  execution.]     In  order  to  confer  jurisdiction  upon  the  officer, 


(1)  See  Monell's  Practice,  1st  ed.,  p.  348. 

(2)  Conway  v.  Hitchins,  9  Barb.  S.  C.  Eep.  3'78  ;  Hough  v.  Kohlin,  1  Code  Eep.  (N.  S.)  25. 

(3)  Dix  V.  Briggs,  9  Paige,  595. 

(4)  Lindsay  v.  Sherman,  1  Code  Rep.  (N.  S.)  25 ;  Hough  v.  Kohlin,  lb.  232. 
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an  execution  must  have  been  issued  upon  the  judgment,  against  the 
property  of  the  judgment  debtor,  and  returned  unsatisfied  in  whole  or 

in  part. 

The  jurisdiction  in  these  cases  arises  from  the  fact  that  the  creditor 
has  been  unable  to  obtain  satisfaction  of  his  judgment,  by  seizing  the 
property  of  the  defendant  under  the  execution,  and  selling  the  same ; 
in  other  words,  that  he  has  exhausted  the  remedy  given  by  execution 
for  the  collection  of  the  debt.  An  execution  must,  therefore,  not  only 
have  been  issued,  but  must  have  been  returned,  by  the  sheriff  or  other 
of&cer  to  whom  it  was  issued,  unsatisfied  in  whole  or  in  part.  It  is 
suf&cient,«for  the  purpose  of  giving  jurisdiction  to  the  of&cer,  that  the 
execution  is  returned  unsatisfied,  and  the  judge  will  not  look  into  the 
case  to  see  if  the  return  is  trjie. 

And  after  the  return  of  an  execution  unsatisfied,  the  judge  may 
issue  the  order  at  any  time,  it  seems,  within  ten  years  thereafter.{l) 

It  is  not  necessary,  in  order  to  give  jurisdiction  to  the  ofiicer,  that 
the  sheriff  should  retain  the  execution  during  the  whole  length  of  time 
authorized  by  the  statute  ;  but,  where  the  sheriff  returned  the  execu- 
tion unsatisfied  within  thirty  days  from  its  issuing,  it  was  held  that  it 
was  enough  to  give  jurisdiction. (2) 

In  addition  to  the  reasons  stated  in  the  opinion  of  the  judge  in 
Messenger  v.  Fisk,  it  may  be  mentioned  that  the  direction  to  return  the 
execution  is  no  part  of  the  execution.  The/ormaZ  part  of  the  execution 
is  contained  in  sec.  289,  and  the  subdivision  of  that  section.  All  that  it 
is.  necessary  to  put  in  the  execution  is  contained  in  that  section  ;  then 
follows  sec.  290,  which  is  a  direction  to  the  sheriff,  or  other  oficer,  to 
return  the  execution  -■within  sixty  days  after  its  receipt.  ISTo  part  of 
such  direction  need  be  inserted  in  the  execution,  and  hence  it  is  merely 
directory  to  the  sheriff.  He  may  retain  the  execution  the  whole  length 
of  the  time,  or  he  may  return  it  the  next  day  after  he  receives  it.  The 
responsibility  rests  with  the  sheriff,  and  he  is  liable  if  he  makes  a  false 
return  ;  but  if  the  sheriff  has  already  had  executions  in  his  hands  against 
the  same  defendant,  which  he  has  been  obliged  to  return  unsatisfied,  it 
would  be  of  little  or  no  avail  to  retain  subsequent  executions  in  his 
hands,  and  in  such  case  he  is  authorized  to  return  them  at  any  time 
within  the  sixty  days.  The  plaintiff  cannot  compel  a  return  within 
that  time  ;  the  sheriff  may  retain  the  execution  if  he  chooses,  the  object 
of  the  law  being  to  give  the  ofiicer  sufficient  time  to  collect  the  execu- 
tion out  of  the  real  property,  in  default  of  personal.     But  if  he  does 


(1)  1  Barb.,  Ch.  R.  589. 

(2)  Messenger  v.  Fisk,  1  Code  Rep.    106 ;    Simpkius  v.   Paige,  Id.   lOt.     See,  contra, 
Sherwood  v.  Littlefield,  1  Code  Rep.  85. 
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return  it  unsatisfied,  immediately  upon  its  receipt  by  him,  it  will  give 
the  judge  jurisdiction  to  issue  an  order  for  the  debtor  to  appear  and 
answer  concerning  his  property. 

It  may  be  regarded,  I  think,  as  settled,,  that  the  execution  may  be 
returned  at  any  time  :  and,  so  far  as  conferring  jurisdiction  is  con- 
cerned, the  sheriff  need  not  wait  sixty  days  before  returning  it.(l)  The 
sheriff  may  retain  the  execution  for  sixty  days,  or  he  may  return  it 
sooner.  The  order  for  the  judgment  debtor  to  appear  and  submit  to 
an  examination,  cannot,  however,  be  made  until  the  execution  has  been 
actually  returned.(2)  But  the  court  will  not  regard  the  fractions  of  a 
day  ;  and,  therefore,  if  the  sheriff's  return  to  the  execution  be  filed  the 
same  day,  though  subsequent  to  granting  the  order  for  examination, 
the  order  will  be  regular.(3) 

To  what  county  the  execution  must  have  been  issued.']  If  the  defendant 
or  judgment  debtor  is  a  resident  of  this  state,  the  execution  must  have 
been  issued  to  the  sheriff  of  the  county  where  the  defendant  or  judg- 
ment debtor  resides  ;  or,  if  he  do  not  reside  in  this  state,  the  execution 
,must  be  issued  to  the  sheriff  of  the  county  where  the  judgment  roll  is 
filed  ;  or,  if  the  judgment  be  one  rendered  in  a  justice's  court,  to  the 
sheriff  of  the  county  where  the  transcript  of  the  justice's  judgment  is 
filed.  And  it  would  seem,  that  where  the  judgment  is  one  rendered 
by  a  justice  of  the  peace,  a  transcript  must  be  filed  and  the  execution 
issued  out  of  the  county  court,  as  in  no  other  case  can  it  be  issued  to 
the  sheriff. 

If  the  judgment  is  against  several  defendants,  the  execution  must  of 
course  be  issued  against  all ;  but  a  return  of  the  sheriff,  that  the  defend- 
ants have  no  property  in  his  county,  is  all  that  is  required.  It  is  not 
necessary  to  issue  an  execution  to  the  several  counties  in  which  the 
defendants  respectively  reside,  if  they  reside  in  different  counties,  unless 
it  is  intended  to  apply  for  an  order  against  such  defendants.  Under 
the  Eevised  Statutes, (4)  it  was  necessary  to  issue  an  execution  and  have 
it  returned  against  all  the  defendants,  before  the  bill  could  be  filed. 
The  language  of  the  Code  is,  where  the  execution  against  the  property 
of  the  judgment  debtor,  or  of  any  one  of  the  several  debtors,  &o.,  is 
returned,  &c. 


(1)  Engle  T.  Bonneau,  2  Sand.  S.  0.  Rep.  6'79 ;  3  Code  Eep.  205 ;  Livingston  v.  Cleve- 
land, 5  How.  Pr.  Eep.  396. 

(2)  Engle  v.  Bonneau,  supra.  (3)  Jones  v.  Porter,  6  How.  Pr.  Eep.  286. 
(4)  2  R.  S,,  p.  173,  sec.  38. 
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SECTION  II. 

PROCEEDINGS  TO  OBTAIN  THE  ORDER. 

Who  may  grant  the  order. 1  The  ofi&cers  who  are  authorized  to  grant 
an  order  requiring  a  judgment  debtor  to  appear  and  answer  concerning 
his  property,  are  a  justice  of  the  Supreme  Court,  or  a  county  judge  of 
the  county  to  which  the  execution  was  issued.  Any  justice  of  the  Su- 
preme Court  has  power  to  grant  the  order  in  any  case ;  though  it  is 
presumed  that  a  justice,  in  the  exercise  of  a  sound  discretion,  will  not 
require  a  judgment  debtor  to  appear  at  a  distance  from  his  residence, 
but  will  either  appoint  a  referee,  residing  in  the  county  where  the  judg- 
ment debtor  lives,  to  take  and  report  the  facts,  or  require  the  creditor 
to  make  his  application  to  a  county  judge.  Such,  it  is  understood,  is 
the  practice  of  all  the  judges  of  this  court,  in  analogy  to  that  of  the 
late  Court  of  Chancery,  which  required  similar  references  to  be  made 
to  a  master  residing  in  the  county  of  the  judgment  debtor. 

The  order  cannot  be  made  by  a  county  judge,  other  than  that  to 
which  the  execution  was  issued  ;  and,  if  it  be,  the  proceedings  will  be 
dismissed. 

It  is  also  to  be  observed  that  where  the  judgment  is  in  a  justice's  or 
county  court,  the  order  can  only  be  made  by  a  county  judge,  and  can- 
not be  made  by  a  justice  of  jthis  court.  This  was  first  decided  in  a 
case  not  fully  reported. (1)  And  subsequently  it  received  a  more  full 
consideration.(2)  \ 

Affidavit  of  facts,  to  obtain  order.]  For  the  purpose  of  procuring  the 
order,  an  affidavit  of  the  plaintiff  or  judgment  creditor,  or  of  his  attor- 
ney, or  of  any  person  who  has  knowledge  of  the  facts,  must  be  made. 
The  affidavit  must  state  the  entering  of  judgment  and  the  county  where 
the  defendant  resides,  or,  if  he  is  a  non-resident,  the  county  in  which 
the  judgment  roll  is  filed;  this  being  necessary  that  the  county  judge, 
in  case  the  application  for  the  order  is  made  to  him,  may  see  that  he 
has  power  to  make  it.  It  must  also  show  that  an  execution  against 
the  property  of  the  judgment  debtor,  or  of  one  of  several  debtors,  in 
case  the  judgment  is  against  several  defendants,  has  been  issued  to  the 
sheriff  of  the  county  where  the  defendant  resides ;  or,  if  he  is  a  non- 
resident of  this  state,  to  the  sheriff  of  the  county  where  the  judgment 
roll,  or  transcript  of  a  justice's  judgment,  is  filed ;  and  that  such  execu- 
tion has  been  returned  by  the  sheriff,  unsatisfied  in  whole  or  in  part.(3) 

Upon  such  facts  appearing,  the  justice  or  county  judge  to  whom  the 


(1)  Stright  V.  Tose,  1  Code  Rep.  15,  note.       (2)  Blake  T.Looy,  6  How.  Pr.  Rep.  108. 
(3)  Code,  see.  292. 
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application  is  made,  is  authorized  to  issue  tlie  order  requiring  the  judg- 
ment debtor  to  appear  before  him,  and  answer  concerning  his  property. 
It  is  not  necessary  to  state,  in  the  affidavit,  that  the  debtor, has  pro- 
perty ;  nor  need  that  fact  appear  to  the  officer  who  makes  the  order : 
his  jurisdiction  being  complete  upon  being  furnished  with  proof  of  the 
issuing  and  return  of  the  execution  unsatisfied  in  whole  or  in  part. 

It  was  at  one  time  the  practice  of  some  of  the  judges  to  require  the 
judgment  creditor  to  show  by  his  affidavit,  previous  to  making  the 
order,  that  the  debtor  has  property.     There  is  nothing  in  the  Code  re- 
quiring this,  and  the  object  of  the  proceeding  is  to  discover  property. 
In  a  creditors'  bill,  an  averment  that  the  debtor  had  property,  was  ne- 
cessary to  give  the  court  jurisdiction,  the  words  of  the  statute  being, 
"  that  the  value  of  the  defendant's  property  exceeds  one  hundred  dol- 
lars."(l)    But  for  no  purpose  of  giving  jurisdiction  is  such  an  allegation 
necessary  in  an  affidavit,  to  obtain  the  order  under  the  Code ;  the  juris- 
diction now  being  general  and  for  any  amount.     Such  is  the  view  ex- 
pressed by  Hurlhui,  J.(2}  The  error  in  this  practice  may  have  occurred 
in  confoundings  the  proceedings  lefore,  with  those  authorized  after  the 
return  of  the  execution.     After  the  issuing  and  before  the  return  of 
an  execution,  upon  its  appearing  that  the  judgment  debtor  has  property, 
&c.,  the  judge  may  issue  the  order.     In  this  case  it  must  be  shown  that 
the  debtor  has  property ;  but,  after  the  return  of  the  execution,  no  such 
evidence  is  necessary  to  authorize  the  judge  to  grant  the  order.     The 
object  in  the  one  case  being  to  compel  the  debtor  to  apply  the  property 
in  his  possession,  which  is  not  subject  to  levy  and  sale  by  execution, 
and  which  he  unjustly  refuses  to  apply,  to  the  satisfaction  of  the  debt, 
at  any  time  when  the  plaintiff  shows  that  he  has  such  property  and 
refuses  to  apply  it ;  and  the  other  to  make  the  defendant  disclose  under 
oath  the  property,  if  any,  that  he  has.     The  former  is  simply  an  addi- 
tional remedy,  but  requires  different  and  further  proof  than  the  latter ; 
and  the  plaintiff  must  show  affirmatively,  that  the  debtor  has  property, 
which  must  be  specified  in  the  affidavit,  which  he  unjustly  refuses  tp 
apply  towards  satisfaction  of  the  judgment.     But  in  the  latter  case  no 
such  allegation  is  necessary ;  for,  if  the  plaintiff  Tcriew  the  defendant  had 
property,  he  would  not  need  the  aid  of  the  judge  in  reaching  it,  his 
execution  being  sufficient  for  that  purpose. 

It  was  decided  in  the  JST.  Y.  Common  Pleas  that  the  affidavit  should 
not  only  state  that  the  debtor  had  property,  but  of  what  it  consisted.(3) 
And  a  similar  decision  was  made  in  the  IST.  Y.  Superior  Court.(4)  But, 


(1)  2  Paige,  62. 

(2)  flited  in  a  note  to  1  Code  Eep.  lOY.  (3)  Tillow  v.  Tere,  1  Code  Rep.  130. 
(4)  Bngle  V.  Bonneau,  2  Sand.  Sup.  Ct.  R.  619 ;  3  Code  Rep.  205. 
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in  a  subsequent  case,(l)  the  Superior  Court  receded  from  this  practice, 
as  also  did  the  N.  Y.  Common  Pleas.(2)  And  both  these  courts  now 
hold  that  the  affidavit  need  not  state  anything  on  the  subject  of  the 
debtor's  property.(3) 

And,  in  this  proceeding,  no  particular  amount  is  necessary  to  be  due 
on  the  judgment,  in  order  to  give  jurisdiction  to  the  officer  who  grants 
the  order.  There  is  no  restriction  in  the  Code ;  and,  if  any  amount  is 
due,  it  will  be  sufficient  to  authorize  the  proceeding. 

It  is  not  necessary  to  state  in  the  affidavit  that  the  execution  was 
against  the  "  property"  of  the  judgment  debtor,  the  presumption  being 
that  it  is  against  property, (4)  though  it  is  well  always  to  do  so.  Where 
an  assignee  of  the  judgmlent  institutes  the  proceeding,  it  must  appear 
from  the  affidavit  that  he  has  the  right  to  do  so,  that  is,  he  must  aver 
the  assignment.  (5) 

The  order  to  appear  and  ansiuer.]  Upon  receiving  the  affidavit  of  the 
facts,  as  before  stated,  the  judge  to  whoih  the  application  is  made  will 
make  an  order,  requiring  the  judgment  debtor  to  appear  and  answer 
concerning  his  property.  The  order  must  require  the  debtor  to  appear 
before  the  judge;  it  cannot  require  him  to  appear  before  a  referee.(6) 
The  judge  may  order  a  reference  afterwards.  But  see  Greer  v.  BuUard.{7) 
In  case  a  referee  is  appointed,  which  may  be  done  upon  the  agreement 
of  the  parties,  or  by  the  appointment  of  the  judge,  it  is  his  duty  simply 
to  take  and  report  the  evidence  or  the  facts  to  the  judge.(8)  And  he 
has  no  power  to  determine  any  questions  of  law  in  the  matter,  not  even 
to  exclude  evidence  or  overrule  a  question.  Where  he  is  required  to 
report  the  facts,  and  not  the  evidence,  he  must  of  course  determine  the 
facts  established  by  the  evidence,  and  report  those  alone,  and  not  the 
evidence  of  such  facts.  The  order  of  reference,  therefore,  may  be  to 
report  the  whole  evidence,  or  only  the  facts  established  by  the  evi- 
dence, as  the  judge  may  direct. 

And  a  referee,  appointed  to  report  the  ^acfo,  is  not  at  liberty  to  report 
the  evidence  at  large.(9) 

The  practice  in  these  cases  varies  in  different  parts  of  the  State,  thus, 
in  New  York  City  references  are  quite  common,  whereas  in  the  interior 


(1)  Anon.  1  Code  Rep.  (N.  S.)  113. 

(2)  Hough  V.  Kohlin,  1  Code  Rep.  (N.  S.)  232. 

(3)  And  see  Hatch  y.  "Weyburn,  8  How.  Pr.  Rep.  163. 

(4)  McArthur  v.  Lansburg,  1  Code  Rep.  (N.  S.)  211. 

(5)  Lindsay  v.  Sherman. 

(6)  Hatch  V.  "Weyburn,  8  How.  Pr.  Rep.  163. 

(7)  8  How.  Pr.  Rep.  313.  (8)  Code,  see.  300. 
(9)  Dorr  t.  Noxon,  3  How.  Pr.  Rep.  29. 
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of  the  State,  the  examination  is  usually  had  before  the  judge  who  made 
the  order. 

The  K  Y.  Superior  Court  have  thus  stated  the  practice  in  that 
court.(l)  "  As  a  general  rule,  we  will  not  order  a  reference  for  this 
purpose,  against  the  wishes  of  either  party.  The  examination  must 
proceed  at  the  chambers  of  the  court,  where  the  justice,  in  attendance  at 
chambers  or  holding  the  special  term,  can  see  that  no  injustice,  is  done 
to  examinants  attending  without  counsel,  and  can  dispose  of  the  legal 
questions  arising,  to  the  great  saving  of  trouble  and  expense  to  the 
parties." 

"As  such  examinations  are  usually  conducted,  his  actual  attention  to 
them  will  be  required  only  occasionally,  and  they  will  not  interfere 
materially  with  his  other  duties." 

"  Wherever  the  parties  agree  to  a  reference,  it  will  be  ordered  of  course; 
so,  when  it  becomes  apparent  that  a  difficult  or  protracted  investigation 
must  ensue,  and  the  examinants  have  counsel,  a  reference  will  be 
directed." 

Eor  the  convenience  of  the  parties  and  witnesses,  it  is  also  the  prac- 
tice of  this  court  to  appoint  referees  in  different  places,— thus,  a  referee 
residing  in  New  York  to  examine  witnesses  there,  and  a  referee  resid- 
ing in  Buffalo  to  examine  witnesses-there,  &c. 

A  county  judge  has  the  same  power  to  appoint  a  referee  as  is  pos- 
sessed by  a  justice  of  this  court.(2)  It  is  not  necessary  that  any  no- 
tice should  be  given  to  the  judgment  debtor  previous  to  appointing  the 
referee  .(S)' 

Although,  as  I  have  stated,  a  referee  has  no  power  to  determine  any 
questions  of  law  that  may  arise,  still  he  may,  in  his  discretion,  allow 
the  judgment  debtor  or  witnesses  to  make  correction  or  explanations  of 
his  testimony,  even  after  it  has  been  signed.(4:) 

Order  forbidding  a  transfer  of  proper  ty.'\  Ordinarily  it  is  proper,  at  the 
time  of  applying  for  an  order  requiring  the  judgment  debtor  to  appear 
and  answer,  also  to  obtain  from  the  judge  an  order  forbidding  the 
transfer  or  other  disposition  of  the  property  of  the  judgment  debtor 
not  exempt  from  execution,  or  any  interference  therewith.(5)  The 
judge  is  authorized  to  make  this  order  at  any  time,  and  it  should  be 
made  in  the  first  instance  ;  otherwise,  upon  the  service  of  the  order  to 
appear  and  answer  concerning  his  property,  the  judgment  debtor  can 
defeat  its  object  by  putting  his  property  out  of  his  hands.     And  it  is 


(1)  HoUister  v.  Shafford,  1  Code  Rep.  (N.  S.)  120. 

\%)  Oonway  v.  Hitchins,  9  Barb.  S.  C.  Rep.  378. 

(3)  Ibid.  (4)  Corning  y.  Tooker,  5  How.  Pr.  Rep.  16. 

(5)  Code,  sec.  298. 
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therefore  rigbt  that  the  debtor  in  such  cases  should  be  restrained  and 
prevented,  as  far  as  the  court  has  power  to  do  so,  from  disposing  of  or 
interfering  with  his  property.  If  he  has  no  property,  the  order  cannot 
injure  him ;  and  if  he  has  any,  the  creditor  ought  to  be  allowed  to  re- 
strain him  from  disposing  of  it,  as  one  means  of  securing  the  payment 
of  his  debt. 

No  additional  affidavit  is  necessary  to  obtain  this  order ;  but  it  is 
made  of  course,  upon  the  facts  which  authorize  the  making  of  the  first 
order. 

Before  proceeding  with  the  practice  in  these  cases  after  granting  the 
order  for  the  debtor's  examination,  &c.  I  will  state  the  provisions  of  the 
Code  in  relation  to  the  detention  of  the  judgment  debtor,  incases  where 
there  is  danger  of  his  absconding.  This  is  a  species  of  "  provisional 
remedy"  similar  in  many  respects  to  the  order  of  arrest  in  an  action,  and 
not  unlike  what  was  formerly  known  as  a  "  ne  exeat,^''  the  object  of 
which  was  to  prevent  the  defendant  from  going  beyond  the  State,  and  to 
secure  his  obedience  to  the  orders  of  the  court. 

Warrant^  If  there  is  danger  of  the  judgment  debtor's  absconding 
or  concealing  himself,  the  order,  which  is  made  in  ordinary  cases,  would 
be  ineffectual  to  secure  his  attendance  before  the  judge  or  referee,  to  be 
examined  concerning  his  property;  as  disobedience  of  such  order 
can  only  be  punished  as  for  a  contempt,  and  the  debtor  in  the  mean- 
time might  get  beyond  the  reach  of  the  process  of  the  court  or  judge. 
Where  there  is  danger,  therefore,  that  the  debtor  will  abscond  or  con- 
ceal himself,  an  application  should  be  made  to  the  judge  for  a  warrant 
to  arrest  him. 

The  affidavit?^  Before  the  judge  will  issue  such  warrant,  it  must  be 
shown,  to  him  by  the  affidavit  of  the  plaintiff  or  judgment  creditor,  or 
of  his  attorney,  or  of  any  person  acquainted  with  the  facts,  that  there 
is  necessity  therefor.  The  facts  to  be  established  are,  that  there  is 
danger  of  the  debtor's  leaving  the  State,  or  of  concealing  himself,  and 
that  there  is  reason  to  believe  that  he  has  property  which  he  unjustly 
refuses  to  apply  to  the  judgment.  As  respects  the  amount  and  nature 
of  the  evidence  required,  it  may,  in  general,  be  said  that  it  rests  in  the 
discretion  of  the  judge ;  he  must  be  satisfied  that  it  is  a  proper  case  to 
issue  the  warrant.  The  decisions  under  the  act  "of  attachments  against 
absconding,  &c.,  debtors,"(l)  will,  however,  be  safe  guides  for  the  judges 
who  are  applied  to  to  issue  the  warrant.  Under  that  statute,  it  has 
been  decided  that  the  party  must  state  the  facts  and  circumstances  upon 


(1)  2  Key.  Stat,  p.  2. 
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wliicli  the  application  is  founded  ;  as,  that  the  defendant  has  declared 
his  intention  of  absconding  or  going  abroad,  or  any  other  facts  indica- 
ting such  intent ;  the  mere  lelief  of  the  plaintiff,  is  not  sufficient.(l) 

Issuing  warrant^  Upon  receiving  the  necessary  afSdavit  of  the 
facts  and  circumstances  proving  that  the  debtor  is  about  to  abscond, 
the  judge,  if  he  is  satisfied  that  there  is  danger  of  his  absconding,  will 
issue  a  warrant  under  his  hand,  requiring  the  sheriff  of  any  county 
where  such  debtor  may  be,  to  arrest  him  and  bring  him  before  such 
judge.  Upon  such  warrant  being  delivered  to  the  sheriff,  it  is  his  duty 
to  arrest  the  debtor,  and  forthwith  bring  him  before  the  judge.(2) 

The  undertaking.']  In  order  to  be  discharged  from  such  arrest,  the 
debtor  must  enter  into  an  undertaking  with  one  or  more  sureites,  that  he 
will  attend  from  time  to  time,  before  the  judge  or  referee,  as  the  judge 
shall  direct,  during  the  pendency  of  the  proceedings,  and  until  the  final 
determination  thereof,  and  will  not,  in  the  meantime,  dispose  of  any 
portion  of  his  property  not  exempt  from  execution.  Upon  giving 
such  an  undertaking  to  the  judge,  he  will  order  the  sheriff  to  discharge 
him  from  custody. 

If,  however,  the  debtor  does  not  enter  into  the  undertaking,  the 
judge,  by  a  warrant  under  his  hand,  will  commit  the  debtor  to  prison.(3) 

Upon  the  debtor's  being  arrested  and  brought  before  the  judge,  he 
may  be  examined  on  oath,  touching  his  intention  to  leave  the  state, 
and  also  in  respect  to  any  property  he  has,  and  which  he  unjustly  re- 
fuses to  apply  to  the  judgment. 

I  do  not  understand  that  the  fact  alone  of  his  being  about  to  leave 
the  state,  is  sufl5cient  to  authorize  th?  judge  to  require  the  undertaking 
of  which  I  have  spoken,  but  it  must  also  be  made  to  appear,  from  the 
debtor's  examination  or  other  evidence,  that  he  has  property  which  he 
unjustly  refuses  to  apply  to  the  judgment. 

Service  of  orders.]  The  order  for  the  judgment  debtor  to  appear  and 
answer,  and  the  order  forbidding  a  transfer  or  other  disposition  of  his 
property,  must  be  served  upon  the  judgment  debtor,  and  not  upon  his 
attorney  ;  the  order  being  in  the  nature  of  process,  which  must  in  all 
cases  be  served  upon  the  party .(4) 

The  service  is  made  by  delivering  to  such  debtor,  personally,  a  copy 
of  the  orders,  and  showing  him  the  originals  subscribed  by  the  judge. 

The  Code  makes  no  provision  as  to  the  time  or  manner  of  serving 
these  orders.    In  The  People  v.  Hu]hert,{b)  Johnson,  J.,  says,  "The  court 


(1)  14  Wend.  237 ;  21  Id.  627.  (2)  Code,  sec.  292. 

(3)  Code,  sec.  292.  (4)  Code,  sec.  418. 

(6)  1  Code  Rep.  (N.  S.)  79. 
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cannot  say  whether  any,  and,  if  any,  what  particular  mode  of  service 
is  the  proper  one."  But  there  can  be  no  doubt,  I  think,  that  a  personal 
service  is  required,  especially  where  it  is  designed  to  punish  disobedi- 
ence of  the  order,  as  for  a  contempt. 

Disobedience  of 'the  order.]  If,  after  being  served  with  the  orders,  the 
debtor  disobeys  them  or  any  of  them,  he  may  be  punished  by  the  judge 
as  for  a  contempt.(l) 

And  for  this  purpose,  upon  proving  before  the  judge  the  service  of 
the  order,  he  will  issue  an  attachment  to  the  sheriff,  who  will  arrest 
the  debtor,  and  bring  him  before  the  judge  to  be  dealt  with  according 
to  law. 

The  Code  provides(2)  that  if  any  person,  party  or  witness  disobey  any 
order  of  the  judge  or  referee,  duly  served,  such  person,  party  or  wit- 
ness, may  be  punished  by  the  judge,  as  for  a  contempt.  This  would 
seem*to  embrace  disobedience  of  all  orders  made  during  the  pendency 
of  the  proceedings,  and  the  punishment  is  imposed  by  the  judge,  and 
not  by  the  court ;  therefore,  the  attachment  should  be  made  returnable 
before  himself  (3) 

The  power  to  punish  for  disobedience  of  orders  is  given  by  the  Code, 
but  the  mode  and  extent  of  punishment  is  prescribed  by  the  Eevised 
Statutes,(4)  where  it  is  provided  that  the  punishment  may  be  by  fine  or 
imprisonment  in  the  jail  of  the  county  where  the  court  may  be  sitting, 
or  both,  in  the  discretion  of  the  court,  but  the  fine  shall  in  no  case  ex- 
ceed the  sum  of  two  hundred  and  fifty  dollars,  nor  the  imprisonment 
thirty  days ;  and  where  any  person  shall  be  committed  to  prison  for 
the  non-payment  of  any  such  fine,  he  shall  be  discharged  at  the  expi- 
ration of  thirty  days.  These  provisions  apply  to  the  ordinary  case  of 
contempt,  and  are  applicable  to  the  case  of  a  refusal  to  answer  a  proper 
question ;  but,  for  the  disobedience  of  other  orders,  such  as  require  the 
payment  of  money  or  the  performance  of  some  act  by  the  debtor,  a 
mdre  severe  punishment  is  prescribed.(5)  If  the  court  shall  adjudge 
the  defendant  to  have  been  guilty  of  the  misconduct  alleged,  and  that 
such  misconduct  was  calculated  to  and  actually  did  defeat,  impair,  im- 
pede or  prejudice  the  rights  or  remedies  of  any  party  in  a  cause  or 
matter  depending  in  such  court,  it  shall  proceed  to  iihpose  a  fine  or  to 
imprison  him,  or  both,  as  the  nature  of  the  case  shall  require. 

If  any  actual  loss  or  injury  shall  have  bqen  produced  to  any  party, 
by  the  misconduct  alleged,  a  fine  shall  be  imposed  sufiScient  to  indem- 
nify such  party  and  to  satisfy  his  costs  and  expenses,  which  shall  be 


(1)  Code,  sec.  302.  (2)  Code,  sec.  302. 

(3)  Ee  Smethurst,  3  Codt)  Eep.  55  ;  2  SandC  S.  C.  Eep.  '724. 

(4)  2  Eev.  Stat.  278,  sections  9,  10,  11.  (5)  2  Eev.  Stat.  538,  sec.  20. 
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paid  over  to  him,  on  the  order  of  the  court.  And  in  such  case  the 
payment  and  acceptance  of  such  fine,  shall  be  an  absolute  bar  to  any 
action  by  such  aggrieved  party  to  recover  damages  for  such  injury  or 
loss.(l) 

Where  the  misconduct  complained  of,  consists  in  the  omission  to 
perform  some  act  or  duty,  which  it  is  yet  in  the  power  of  the  defend- 
ant to  perform,  he  shall  be  imprisoned  only,  until  he  shall  have  per- 
formed such  act  or  duty  and  paid  such  fine  as  shall  be  imposed,  and  the 
costs  and  expenses  of  the  proceeding.(2) 

In  order  to  reach  the  party  whom  it  is  sought  to  punish,  it  is  pro- 
vided(3)  that  the  court  shall  either  grant  an  order  on  the  accused  party, 
to  show  cause,  at  some  reasonable  time  to  be  therein  specified,  why  he 
should  not  be  (punished  for  the  alleged  misconduct;  or  shall  issue  an 
attachment  to  arrest  such  party,  and  to  bring  him  before  such  court,  to 
answer  for  such  misconduct. 

In  all  cases  of  commitment  for  disobedience  of  an  order  made  by 
the  judge,  the  person  committed  may,  in  case  of  inability  to  perform 
the  act  required  or  to  endure  the  imprisonment,  be  discharged  from  im- 
prisonment by  the  court  or  judge  committing  him,  or  the  court  in  which 
the  judgment  was  rendered,  on  such  terms  as  may  be  just.(4) 

Irregularibies  and  errors  in  orders  hpw  taken  advantage  of.l  For  mere 
irregularities  in  orders,  the  only  remedy  is  by  motion  to  set  aside. 
The  judgment  debtor  cannot  appeal.  This  motion  may,  in  the  first  in- 
stance, be  made  to  the  court,  and  it  is  not  necessary  that  it  should  be 
to  the  judge  who  made  the  order,(5) 

The  practice,  as  settled  by  the  case  to  which  I  have  just  referred,  is 
by  far  the  most  convenient,  as  it  avoids  the  necessity  of  applying,  in 
the  first  instance,  to  the  judge  to  vacate  his  own  order. 

Where,  however,  the  order  is  erroneously  granted  as  not  upon  a  sufii- 
cient  affidavit,  thea  the  proper  course  is,  in  the  first  instance,  to  apply 
to  the  judge  who  made  the  order  to  vacate  it,  and  if  he  refuses,  then  to 
appeal.(6)  A  party  cannot  appeal  from  an  ex  parte  order,  hence  he 
must  ^pply  to'  the  judge  to  vacate,(7)  and  from  his  order  refusing  to 
vacate,  the  defendant  may  appeal  to  the  general  terra  of  this  court.  (8) 


(1)  2  Eev.  Stat.  538.  (2)  Ibid,  sec.  23. 

(3)  Ibid,  p.  536,  aeo.  5.  (4)  Code,  see.  302. 

(5)  Liiidsa7  v.  Sherman,  1  Code  Rep.  N.  S.  25. 

(6)  Ibid.  ('7)Ibid. 

(8)  Conway  v.  Hitchina,  9  Barb.  S.  C.  Eep.  378;  Code,  sec.  349 ;  Blake  v.  Locy,  6  How. 
Pr.  Eep.  108. 
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SECTION  III. 
OF  THE  EXAMINATION  OF  THE  DEBTOE  AND  WITNESSES. 

Debtor.']  When  the  debtor  appears  before  the  judge  or  referee,  the 
plaintiff  or  judgment  creditor,  or  his  counsel,  maj  proceed  to  examine 
him.  The  object  of  the  proceeding  being  to  obtain  a  disclosure  of  the 
property,  effects,  choses  and  things  in  action  of  the  judgment  debtor 
which  the  plaintiff  has  been  unable  to  reach  by  execution,  the  mode  of 
the  examination  and  the  extent  to  which  it  may  be  pursued,  will,  in 
general  be  controlled  by  the  facts  and  circumstances  of  each  case,  and, 
therefore,  no  particular  rules  can  be  stated  to  guide  the  investigation. 
The  examination  of  the  debtor  is  conducted  after  the  manner  of  a  cross- 
examination  of  a  witness,  upon  the  principle  that  he  is  unwilling  to 
testify  to  his  own  prejudice.  Hence  great  latitude  is  given  to  the  ex- 
amining counsel.  He  may  ask  leading  questions,  investigate  the  trans- 
actions and  affairs  of  the  debtor  for  a  series  of  years ;  compel  him  to 
answer  in  relation  to  the  disposition  of  any  property,  and  the  applica- 
tion -of  the  avails  thereof.  In  short,  the  creditor  is  entitled  to  a  full, 
stringent,  scrutinizing  examination  into  the  affairs,  business  and  pro- 
perty of  the  debtor,  in  order  to  discover,  if  he  can,  anything  which 
ought  to  be  applied  in  satisfaction  of  his  debt.  And.  it  would  seem, 
that  where  a  debtor  refuses  to  answer  questions  which  are  relevant  and 
proper  to  the  subject  matter  of  the  inquiry,  he  may  be  punished  as  for 
a  contempt.(l)  The  debtor  may  have  counsel,  who  may  object  to  impro- 
per questions  and  insist  that  the  examination  shall  be  conducted  accord- 
ing to  the  usual  rules  of  evidence,  and  previous  to  the  amendment  of 
the  Code  in  1851,  he  had  no  right  to  cross-examine  the  debtor.(2) 
Now,  however,  "  the  judgment  debtor  may  be  examined  in  the  same 
manner  as  a  witness,"  and  it  is,  I  think,  clear  that  he  may  be  cross- 
examined  by  his  counsel ;  and  it  has  been  so  decided.(3)  He  may 
also  correct  any  statements  made  by  him,  and  correct  and  explain  his 
own  testimony,  either  at  the  time  the  examination  is  going  on,  or  after 
it  is  closed.  The  examination  is,  in  its  nature  and  effect,  an  answer  to 
a  complaint,  and  as  it  is  taken  orally,  great  liberality  should  be  allowed 
in  correcting  errors  and  mistakes.  This,  however,  should  be  done  by 
a  supplemental  statement,  leaving  the  original  unaltered.(4) 


(1)  Code,  see.  302  ;  1  Paige,  2T8. 

(2)  Corning  v.  Tooker,  5  How.  Pr.  Eep.  16. 

(3)  Le  Roy  v.  Halsey,  1  Code  Rep.  N.  S.  2T6. 

(4)  Coming  v.  Tooker,  5  How.  Pr.  Kep.  16. 
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The  nature  of  the  examination,  the  manner  in  which  it  is  to  be  con- 
ducted, the  kind  of  questions  to  be  asked,  and  other  matters  incidental 
to  the  examination,  were  considered  in  a  late  case  in  the  N.  Y.  Superior 
Oourt,(l)  in  which  Mason,  J.,  says :  "  The  object  of  the  examination  is  to 
ascertain  whether  the  debtor  has  any  property  subject  to  or  exempt 
from  the  execution,  which  ought  to  be  applied  to  the  plaintiff's  claim. 
He  is  required  to  appear  and  answer  '  concerning  his  property,'  that 
is,  the  property  belonging  to  him  at  the  time  of  the  examination,  or 
bound  by. the  judgment ;  and  every  question  tending  to  throw  light 
upon  that  subject  is  pertinent.  It  is  not  sufficient  that  the  defendant 
answer  generally  that  he  has  no  property  :  the  plaintiff  may  prosecute 
his  inquiries  notwithstanding  such  an  answer.  If  the  defendant  is  in 
possession  of  any  property,  the  plaintiff  may  ask  when  and  where  and 
how  he  obtained  the  possession,  and  on  what  terms  he  holds  it.  If  the 
defendant  is  not  in  the  possession  of  any  property,  he  may  be  asked 
whether  he  had  any  or  was  interested  in  any  a  short  time  previous  to 
the  judgment,  and  what  has  become  of  it;  and  if  he  answers  that  he 
has  sold  it  absolutely,  he  may  be  asked  what  was  the  consideration  of 
the  sale,  and  what  has  become  of  the  proceeds,  so  as  to  ascertain 
whether  any  portion  of  them  is  in  his  hands  or  due  to  him.  But  if  it 
appear  that  he  has  not  in  his  possession  or  under  his  control  any  por- 
tion of  such  proceeds,  the  inquiry  respecting  such  property,  or  its  pro- 
ceeds, can  go  no  further.  There  is  in  such  case  nothing  for  the  creditor 
to  receive.  If  the  answer  to  the  question  raise  any  doubts  as  to  the 
hma  fides  of  the  sale,  the  examination  may  be  thorough  on  that  point, 
as  a  fraudulent -transfer  of  property  may  not 'afford  any  protection 
against  a  creditor.(2) 

"It  is  impossible  to  lay  down  any  particular  rules  on  this  subject, 
which  shall  be  universally  applicable  further  than  this,  that  the  whole 
examination  must  have  for  its  single  object  to  ascertain  whether  there 
is  any  property  of  the  debtor  which  ought  to  be  applied  to  the  payment 
of  the  plaintiff's  claim,  and  the  extent  of  the  inquiry  in  each  particular 
case  must  be  left  to  the  good  sense  of  the  officer  under  whose  direction 
the  examination  takes  place,  having  in  view  this  general  object." 

Where  the  examination  takes  place  before  a  justice  of  this  court,  or 
before  a  county  judge,  all  questions  which  may  arise  as  to  the  relevancy 
of  a  question  or  the  admissibility  of  evidence,  are  decided  by  him,  and 
where  the  debtor  refuses  to  answer  a  proper  question,  the  of&cer  may 
commit  him  to  prison,  as  for  a  contempt.  Where,  however,  the  exami- 
nation is  taken  by  a  referee,  he  has  no  power  to  decide  as  to  the  pro- 


(1)  Le  Eoy  v.  Halsey,  1  Code  Rep.  N.  S.  215. 

(2)  Greene  v.  Hioks,  1  Barb.  Oh.  Kep.  316,  311. 
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priety  of  a  question  or  the  admissibility  of  evidence ;  nor  can  he  compel 
the  debtor  to  answer.  He  is  simply  to  take  and  report  the  evidence  or 
the  facts  established  by  the  evidence,  and  if  the  debtor  refuse  to  answer, 
he  must  report  such  refusal  to  the  court,  who  may  compel  the  answer. 
And  where  the  counsel  for  the  debtor  deems  the  question  or  evidence 
inadmissible,  the  proper  course  to  pursue  is  to  direct  the  debtor  not  to 
answer.  And  the  propriety  of  the  question  or  evidence  can  then  be 
determined  by  the  court,  upon  the  motion  to  compel  an  answer. 

The  examination  must  be  taken  down  by  the  judge  or  referee,  and 
where  it  is  taken  by  a  referee,  it  should  be  subscribed  by  the  debtor, 
and  in  either  case  the  examination  should  be  read  over  to  the  debtor, 
to  enable  him  to  correct  any  part  of  the  evidence  if  he  shall  desire  so 
to  do. 

The  examination  must  be  on  oath. 

Examination  of  wifnesses.']  In  addition  to  the  examination  of  the 
debtor,  the  plaintiff  or  judgment  creditor  may  examine  witnesses  be- 
fore the  judge,  touching  the  property  of  the  judgment  debtor.  The 
attendance  of  the  witnesses  is  enforced  by  a  summons,  subscribed" by 
the  judge,  and  they  are  required  to  testify  in  the  same  manner  as  upon 
the  trial  of  an  issue.  The  examination  of  witnesses  is  conducted  in 
all  respects  as  it  is  upon  the  trial  of  a  cause,  and  the  counsel  for  the 
debtor  may  in  like  manner  cross-examine  them.  Their  examination 
must  be  on  oath ;  it  must  be  read  to  them,  to  enable  them  to  correct 
any  part  of  it  if  they  shall  wish  to  do  so  ;  and  where  the  examination 
is  taken  by  a  referee,  it  should  be  subscribed  by  the  witnesses,  although 
that  is  not  absolutely  necessary. 

The  debtor  may  examine  witnesses  on  his  own  behalf,  to  disprove 
the  evidence  of  the  witnesses  examined  on  the  part  of  the  judgment 
creditor  ;  and  for  such  purpose  may  enforce  their  attendance  before  the 
judge  or  referee,  in  like  manner  as  other  witnesses.(l) 

Certifying  examination.]  If  the  examination  of  the  debtor  and  wit- 
nesses be  taken  before  a  referee,  he  must  certify  it  to  the  judge  who 
granted  the  order. 

If  the  referee  is  required  by  the  order  of  reference  to  report  the  facts 
merely,(2)  and  not  the  evidence,  he  must  determine  the  facts  established 
by  the  evidence,  and  report  such  facts  to  the  judge.  ' 

Upon  receiving  the  report  of  the  referee,  the  judge  will  proceed  to 
hear  counsel,  upon  the  facts  or  the  evidence,  as  disclosed  in  the  report 
of  the  referee,  and  will  assign  a  day  for  that  purpose. 


(1)  Code,  sees.  295,  296.     ,  (2)  Code,  sec.  300. 


PROOBEDINGS  AFTER  KXAMIKATION  IS  CLOSED.  165 

SECTION  IV, 

PROCEEDINGS  AFTER  EXAMINATION  IS  CLOSED. 

Order  to  apply  property  towards  satisfaction  of  the  judgment.']  If  the 
judgment  debtor  upon  his  examination  has  disclosed  that  he  has  prop- 
erty in  his  possession,  or  under  his  control,  that  is  not  exempt  from 
execution ;  or,  if  from  the  examination  of  witnesses  it  has  been  proved 
.that  he  has  such  property,  the  judge  will  make  an  order  that  such 
debtor  deliver  over  the  same,  if  in  his  own  hands ;  or,  if  in  the  hands 
of  another  person,  or  due  to  the  judgment  debtor,  that  such  person 
deliver  the  same  or  pay  the  sum  due,  to  be  applied  towards  satisfaction 
of  the  judgment.(l) 

If,  however,  it  appears  that  a  person,  other  than  the  debtor,  or  a 
corporation,  has  property  of  the  judgment  debtor,  or  is  indebted  to 
him,  and  claim's  an  interest  in  such  property  adverse  to  him,  or  denies 
the  debt,  the  judge  cannot  make  an  order  for  the  delivery  of  such 
property  or  the  payment  of  such  debt ;  such  property  or  debt  being 
recoverable  only  in-  an  action  against  such  person  or  corporation  by  the 
receiver. (2)  But  in  such  case,  the  judge  may  make  an  order  forbidding 
a  transfer  or  other  disposition  of  such  property  or  interest,  until  a  suf- 
ficient opportunity  is  given  to  the  receiver  to  commence  the  action, 
and  prosecute  the  same  .to  judgment  and  execution.(3)  Such  order 
may  at  any  time  afterwards  be  modified  or  dissolved  by  the  judge 
granting  the  same,  on  giving  such  security  as.  he  may  direct.(4) 

The  order  for  the  judgment  debtor  to  deliver  over  property,  can  re- 
late only  to  such  property  as  is  in  his  actual  possession,  or  so  far  under 
his  control  that  he  can  make  delivery  of  it  to  the  receiver.  For,  as  has 
been  stated,  if  another  person  who  has  the  p'ossession  of  it  claims  an 
interest  in  it,  the  receiver  must  bring  an  action  to  recover  it ;  and  where 
the  judgment  debtor  is  thus  ordered  to  deliver  property,  or  where  an- 
other person  is  ordered  to  deliver  property  or  pay  a  sum  due  to  the 
judgment  debtor,  to  be  applied  towards  satisfaction  of  the  judgment, 
they  are  respectively  obliged  to  obey  the  order,  and  may  be  punished 
for  their  disobedience  as  for  a  contempt.(5)  The  judge  will  not  by 
order  require  the  delivery  to  the  receiver,  of  property  claimed  by  a 
person  other  than  the  judgment  debtor.  It  is  of  no  consequence  upon 
what  the  claim  arises,  the  judge  cannot  in  this  proceeding  determine 


(1)  Code,  see.  29T.  (2)  Code,  see.  299. 

(3)  Id.  -  (4)  Id. 

(6)  Code,  sec.  302. 
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the  rights  of  other  persons,  who  claim  to  have  an  interest  in  the  prop- 
erty.    Such  right  can  only  be  tested  in  an  action  by  the  receiver. 

An  important  exception  is  however  made  for  the  personal  benefit  of 
the  judgment  debtor,  and  that  is,  that  the  earnings  of  the  debtor  for 
his  personal  services,  at  any  time  within  sixty  days  next  preceding  the 
order,  cannot  be  applied  towards  the  satisfaction  of  the  judgment, 
when  it  is  made  to  appear  by  the  debtor's  affidavit,  or  otherwise,  that 
such  earnings  are  necessary  for  the  use  of  a  family  supported  wholly 
or  partly  by  his  labor.(l)  Previous  to  the  amendments  to  the  Code, 
passed  in  1852,  such  earnings  might  be  reached  by  the  creditor.(2) 

Where  this  proceeding  is  against  a  non-resident  debtor,  the  judge 
has  the  power  to  compel  him  to  convey  to  the  receiver  any  property  he 
may  have  out  of  the  state.(3)  But  such  debtor  is  entitled  to  the  same 
exemption,  as  to  his  property,  as  if  he  were  a  resident  of,  and  his  pro- 
perty within  this  state.(4) 

Where  the  debtor  has  made  an  assignment  of  his  property  for  the 
benefit  of  his  creditors,  the  judge  cannot  order  such  property  in  the 
hands  of  the  assignee  to  be  applied  towards  the  satisfaction  of  the  judg- 
ment, provided  the  assignment  was  made  before  the  proceedings  were 
instituted.(5)  In  the  lifetime  of  the  execution,  such  property  might 
have  been  levied  upon  even  after  the  assignment,  but  the  priority  over 
the  assignee  ceased  when  the  execution  was  returned  without  levying. 
The  lien  of  the  execution  was  spent,  and  the  supplemental,  proceeding 
does  not  revive  it,  as  against  the  assignee.(6) 

An  execution  when  returned,  is  spent,  and  it  cannot  be  made  to  effect 
a  lien  by  relation.(7) 

If,  from  the  whole  case,  the  judge  determines  that  the  debtor  has  prop- 
erty which  ought  to  be  applied,  he  may  order  it  to  be  so  applied,  notwith- 
standing the  debtor  may  have  sworn,  on  his  examination,  that  he  had 
no  property.(8)  And  should  the  debtor  refuse  so  "to  apply  it,  the  judge 
may  commit  him  to  prison,  as  for  a  contempt  in  the  disobedience  of 
his  order.(9) 

Beceiver.]  The  judge  has  the  power  to  appoint  a  receiver  of  the 
property  and  effects  of  the  judgment  debtor,  to  take  charge  of,  dispose 
and  convert  the  same  into  money,  and  apply  it  under  the  direction  of 
the  court,  towards  the  satisfaction  of  the  judgment. 

Although  there  is  no  express  statutory  provision  or  rule  requiring 


(1)  Code,  sec.  297.  (2)  3  Edw.  Ch.  Rep.  457  ;  4  Id.  653. 

(3)  Bunn  v.  Fonda,  2  Code  Rep.  71.  (4)  Ibid. 

(5)  "Waters  v.  Lathrop,  4  Sand.  S.  C.  Rep.  700. 

(6)  Ibid.  (7)  "Weed  t.  Pierce,  9  Cow.  Rep.  728. 
(8)  In  re  Pester,  2  Code  Rep.  69.                (9)  Ibid. 
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the  receiver  to  give  security,  (under  the  old  practice  it  was  required  by 
the  191st  rule  of  Chancery,)  yet  the  judge  will,  ordinarily,  refuse  to  ap-  ' 
point  any  person  receiver,  unless  security  for  the  faithful  discharge  of 
the  trust  is  given.  It  may  therefore  be  laid  down  in  practice  that  the 
receiver  must  give  security.  The  amount  of  the  security  must  be 
fixed  by  the  judge,  and  will  be  regulated  by  the  amount  or  value  of 
the  property  that  is  to  pass  into  the  hands  of  the  receiver. 

The  security  is  a  lond  of  the  receiver,  with  sufficient  sureties  to  be 
approved  by  the  judge,  in  a  penalty  fixed  by  the  judge,  conditioned 
to  obey  the  orders  of  the  court  in  relation  to  the  trust,  and  in  all  respects 
faithfully  to  discharge  the'  duties  of  the  trust. 

It  is  made,  the  duty  of  the  judge  who  approves  the  security,  to  re- 
quire the  sureties  to  justify, (1)  which  is  done  by  an  af&davit  indorsed 
upon  the  bond.  And  in  his  certificate  of  approval,  he  must  state  that 
each  person  offered  as  security  is  worth  the  requisite  amount,  over  and 
above  all  debts  and  responsibilities  which  he  owes  or  has  incurred. 

The  bond  of  the  receiver  must  be  proved  or  acknowledged  in  the 
same  manner  prescribed  by  law  for .  the  proof  or  acknowledgment  of 
deeds  of  real  estate,  before  it  shall  be  received  or  filed.(2) 

Before  appointing  a  receiver,  it  is  the  duty  of  the  judge  to  ascertain, 
if  practicable,  by  the  oath  of  the  party  or  otherwise,  whether  any  other 
,  supplemental  proceedings  are  pending  against  the  judgment  debtor,  and 
if  such  proceedings  are  so  pending,  he  must  give  notice  to  the  plaintiff 
in  such  proceeding  to  appear  before  him ;  and  such  plaintiff  is  entitled 
to  notice  of  all  subsequent  proceedings  in  relation  to  the  receivership. 

Only  one  receiver  of  the  property  of  the  judgment  debtor  can  be 
appointed,  and  the  person  appointed  in  the  proceeding  first  instituted, 
must  be  appointed  in  all  subsequent  proceedings.(l) 

Power  of  receiver^  The  authority  of  a  receiver,  appointed  by  a 
judge,  is  the  same  as  if  he  were  appointed  by  the  court,  in  pursuance 
of  the  power  contained  in  section  244  of  the  Code,  which  authorizes 
the  court  to  appoint  receivers,  according  to  the  (then)  existing  practice 
of  the  court. 

The  receiver  of  the  property  and  effects  of  the  debtor,  unless  re- 
stricted by  the  special  order  of  the  judge,  has  general  power  and 
authority  to  sue  for  and  collect  all  the  debts,  demands  and  rents  belong- 
ing to  such  debtor,  and  to  compromise  and  settle  such  as  are  unsafe 
and  of  a  doubtful  character.  He  may  also  sue  in  the  name  of  the 
debtor,  where  it  is  ,proper  or  necessary  for  him  to  do  so ;  and  he  may 


(1)  Rule  76.  (2)  Rule  76. 

(3)  Code,  sec.  298. 
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apply  for  an  order,  of  course,  that  the  tenants  of  any  real  estate  be- 
longing to  the  debtor,  or  of  which  he  is  entitled  to  the  rents  and  profits, 
attorn  to  such  receiver,  and  pay  their  rents  to  him.  He  may  also  be 
permitted  to  make  leases, .  from  time  to  time,  as  may  be  necessary,  for 
terms  not  exceeding  one  year.(l)  He  may  also  sell  desperate  debts, 
and  all  other  doubtful  claims  to  personal  property,  at  public  auction, 
giving  at  least  ten  days'  public  notice  of  the  time  and  place  of  such 
sale.(2) 

The  receiver  also  has  authority  to  bring  an  action  to  recover  prop- 
erty claimed  to  belong  to  the  debtor,  and  held  by  another  person.(3) 
And  generally  to  collect  the  property  of  the  judgment  debtor  and  con- 
vert it  into  money. 

I  cannot  do  anything  more  than  to  state  generally  the  powers  and 
duties  of  receivers  ;  it  is  a  subject  which  might  well  fill  a  volume,  and 
I  therefore  must  refer  the  reader  to  Mr.  Edwards'  Treatise  on  the 
powers  and  duties  of  receivers,  as  containing  a  full  and  well-digested 
exposition  on  this  subject. 

Duty  of  receiver^  It  is  the  duty  of  the  receiver,  without  any  un- 
reasonable delay,  to  convert  all  the  personal  estate  and  effects  of  the 
debtor  into  money ;  he  has  power  to  sell  any  real  estate  of  the  debtor, 
and  convert  the  same  into  money.  He  has  no  right  to  institute  suits 
against  persons  known  to  be  insolvent,  and  from  whom  he  would  be 
unable  to  collect  his  cost,  unless  such  suit  is  brought  by  order  of  the 
court,  or  by  the  consent  of  all  persons  interested  in  the  •  funds  in  his 
hands.(4)  If  such  suits  are  brought  without  such  order  or  consent,  the 
receiver  will  not  be  allowed  for  the  costs  of  the  suit  to  be  paid  out  of 
the  funds  in  his  hands.(5) 

The  77th  rule  is  a  copy  of  the  ISith  equity  rule  of  the  Supreme  Court. 
The  language  is  "  but  he  (the  receiver)  shall  not  sell  any  real  estate  of 
the  debtor  without  the  special  order  of  the  court,  until  after  a  judgment 
in  the  causeP  In  the  old  rule,  it  was  "  until  after  a  final  decree  in  the 
cause." 

So  far  as  this  part  of  the  rule  is  concerned,  it  cannot  apply  to  re- 
ceivers appointed  in  these  supplemental  proceedings,  unless  the  order 
requiring  the  judgment  debtor  to  apply  his  property  to  the  satisfaction 
of  the  judgment,  may  be  regarded  as  a  judgment.  The  practice 
formerly  in  these  cases  was  to  file  a  bill  and  obtain  a  decree.  The  re- 
ceiver was  appointed  in  the  first  stages  of  the  suit,  and  in  all  cases 
hefore  the  decree,  except  where  the  consent  was  given  under  the  133d 


(1)  Rule  '71.  (2)  Rule  TT. 

(3)  Code,  sec.  299.  (4)  Rule  IT. 

(5)  Id. 
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equity  rule.  Hence,  there  was  a  propriety  in  restricting  the  sale  of 
the  debtor's  real  estate  until  a  decree  had  been  obtained  against  him, 
for  the  creditor  might  fail  of  getting  a  decree.  Now,  however,  there 
is  no  decree  or  judgment,  but  a  simple  ordeff  of  the  judge,  requiring 
the  debtor  to  a'p;ply  his  property  towards  satisfaction  of  the  judgment. 
The  receiver  is  appointed  after  the  examination  is  closed  and  after  the 
order  is  made.  Hence  there  is  no  propriety  in  restricting  the  powers 
of  the  i;«ceiver,  in  selling  the  real  property  of  the  debtor,  without  the 
special  order  of  the  court,  "until  after  judgment  in  the  cause." 
Doubtless  the  rule  will  receive  such  construction. 

I  am  not  aware,  however,  that  the  question  has  arisen  or  been 
decided  in  any  of  the  courts. 

No  ofder  is  required  now  fqr  the  receiver  to  pay  over  the  money  in 
his  hands  to  the  judgment  creditors  ;  but  after'satisfying  the  judgment, 
the  costs  of  the  proceedings,  and  his  fees,  commissions  and  expenses, 
the  receiver  must  account  to  the  judgment  debtor  for  the  balance,  if 
any. 

It  is  not  necessary  for  the  judgment  debtor  to  execute  a  formal  as- 
signment to  the  receiver;  the  order  directing  the  application  of  the 
property,  together  with  the  appointment  of  the  receiver,  is  sufiSoient  to 
vest  in  him  all  the  rights  of  action,  equitable  interests,  and  property  of 
the  debtor  ;  and  he  is  authorized  by  Ruh  77,  to  prosecute  all  suits  in 
relation  thereto,  unless  expressly  restricted  in  the  order  appointing  him. 
Formerly,  an  assignment  was  necessary,  for  the  reason  that  it  was  the 
evidence  of  the  receiver's  authority,  as  the  order  appointing  him  was 
simply  entered  with  the  clerk.  Now,  however,  the  appointment  is 
made  by.  the  judge,  and  the  order  conferring  the  authority  is  under  the 
hand  of  the  judge,  and  is  the  only  evidence  required  by  the  receiver 
of  his  right  to  take,  collect  and  sue  for  the  property  of  the  judgment 
debtor. 

Some  doubt  has  existed  as  to  the  necessity  for  a  formal  assignment 
from  the  debtor  to  the  receiver,  but  confirming  the  views  I  have  above 
expressed,  I  find  it  has  been  expressly  decided  that  no  such  assign- 
ment is  necessary.(l) 

Oosis.\  The  costs  are  entirely  in  the  discretion  of  the  judge.  He 
may  allow  the  creditor  a  sum  not  exceeding  thirty  dollars,  besides  his 
witnesses'  fees  and  disbursements,  to  be  paid  out  of  the  property  of  the 
judgment  debtor;  and  he  may  allow  a  like  sum  to  the  judgment 
debtor,  in  case  he  discloses  no  property  upon  the  examination.    But 


(1)  Porter  v.  WiUiams,  1  Code  Rep.  N.  S.  144. 
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where  the  judgment  debtor  is  allowed  costs,  it  will  be  directed  to  be 
deducted  from  the  judgment. 

A  witness,  however,  who  is  examined  as  such,  is  not  entitled  to  costs; 
the  provision  being  confined  to  parties  who  are  brought  before  the 
judge  by  order  to  appear  and  answer.(l)  But  a  witness  is  entitled  to 
his  fees  for  travel  and  attendance,  in  the  same  manner  and  to  the  same 
extent  as  witnesses  who  are  subpoenaed  to  attend  a  trial  at  the  circuit. 

In  the  IST.  Y.  Superior  Court,  it  was  held,  and  in  which  all  the  judges 
concurred,  that  if,  on  the  examination  of  the  debtor,  no  property  or 
effects  apj)licable  to  the  judgment  should  be  discovered,  the  creditor 
would  be  ordered  to  pay  costs  to  the  debtor,  unless  the  creditor  can 
show  some  good  reason  for  having  required  the  debtor  to  submit  to  the 
examination.  (2) 

The  application  for  costs,  cannot  be  made  until  the  proceedings  are 
terminated  in  favor  of  the  party  applying.  (3)  This,  however,  does  not 
apply  to  cases  where  the  proceedings  have  been  dismissed  for  irregularity 
and  the  like,  before  an  examination  has  taken  place,  in  which  case  the 
court  cannot  give  costs.(4)  It  seems,  therefore,  that  there  must  have 
been  an  examination,  and  no  property  disclosed  before  the  debtor  is  en- 
titled to  costs. 

A  witness  is  not  entitled  to  costs  or  an  allowance,  the  provision  in  the 
Code  being  confined  to  a  party  examined,  not  as  a  witness  merely,  but 
as  a  judgment  debtor,  or  as  a  party  to  the  proceedings.(5)  The  witness 
is  merely  entitled  to  his  fees  against  the  party  calling  him,  and  he  is 
not  bound  to  give  evidence  until  his  fees  are  paid.  These  fees  are 
provided  by  other  statutes,  and  are  fifty  cents  for  each  day's  attend- 
ance, and  if  he  resides  more  than  three  miles  from  the  place  of  attend- 
ance, travelling  fees  at  the  rate  of  four  cents  per  mile  going  and 
returning. 

Proceedings  after  the  issuing  and  lefore  the  return  of  an  execution.]  The 
Code  provides,  (6)  that  after  the  issuing  or  return  of  an  execution 
against  property  of  the  judgment  debtor,  or  of  any  one  of  several 
debtors,  in  the  same  judgment,  and  upon  an  afiSdavit  that  any  person 
or  corporation  has  property  of  such  judgment  debtor,  or  is  indebted 
to  him,  in  an  amount  exceeding  ten  dollars,  the  judge  may,  by  an  order, 
require  such  person  or  corporation,  or  any  ofiicer  thereof,  to  appear  at 
a  specified  time  and  place  and  answer  concerning  the  same. 


(1)  Code,  see.  301.  (2)  1  Code  Rep.  N.  S.  113. 

(3)  Davis  V.  Turner,  4  How.  Pr.  Rep.  ISO. 

(4)  Bngle  v.  Bonneau,  2  Sand.  S.  C.  Rep.  619 ;  3  Code  Rep.  205. 

(5)  Davis  V.  Turner,  4.How.  Pr.  Eep.  190. 

(6)  Code,  see.  294. 
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In  proceeding  under  this  section  of  the  Code,  it  is  unimportant  to 
what  county  the  execution  may  have  been  issued,  and  therefore  it  is 
not  necessary  that  the  execution  should  have  been  issued  to  the  county 
where  the  debtor  resides.(l) 

The  affidavit  on  which-  the  order  is  founded,  must  state  distinctly 
that  the  person  or  corporation  has  property  of  the  judgment  debtor  or 
is  indebted  to  him.    It  will  not  do  to  state  it  in  the  alternative.(2) 

The  examination  in  those  cases  is  confined  to  the  property  in  the 
hands  of  another,  and  owned  by  the  judgment  debtor,  or  to  debts  actu- 
ally due  to  him.  If  the  ownership  or  indebtedness  is  disputed,  the  judge 
cannot  try  the  question,  but  the  receiver  may  by  suit  test  the  owner- 
ship or  indebtedness.  Although  there  has  been  considerable  conflict 
of  opinion  among  the  judges  on  this  subject,(8)  the  question  seems  to 
have  been  put  to  rest  by  a  recent  decision.(4:) 

The  case  arose  in  the  Seventh  Judicial  District,  and  was  decided  at 
General  Term.  Here  it  was  attempted  to  be  shown  that  a  person  was 
indebted  to  the  judgment  debtor,  but  this  was  denied,  and  the  judge 
undertook  to  try  the  question,  and  examined  the  witnesses,  and  docu- 
ments, and  papers.  But  the  court  say,  "  All  this  part  of  the  proceed- 
ing was  wholly  unauthorized  and  void.  The  judge  had  no  right  what- 
ever to  try  this  disputed  claim  in  this  way,  or  to  make  any  determina- 
tion of  any  kind  in  regard  to  it.  By  section  299  of  the  Code,  if  the 
person  alleged  to  be  indebted  to  the  judgment  debtor  denies  the  debt, 
the  judge  is  authorized  by  order  to  forbid  a  transfer,  or  other  disposition 
of  it,  till  a  sufficient  opportunity  be  given  to  the  receiver  to  commence 
the  action  and  prosecute  the  same  to  j  udgment  and  execution.  This  sec- 
tion expressly  provides,  that  such  interest  or  debt  shall  be  recoverable 
only  in  an  action  by  the  receiver.  If  the  application  of  property,  which 
the  judge  is  authorized  to  order,  by  section  297,  was  intended  to  extend 
to  debts  due  the  judgment  debtor,  it  must  be  construed  to  mean  only 
debts  or  demands,  about  which  there  is  no  dispute,  as  section  299  pre- 
scribes the  only  mode  in  which  the  disputed  claims  are  to  be  collected." 

In  another  case,(5)  this  court  held  that  the  inquiry  was  limited  to  the 
property  which  the  judgment  debtor  owns.  The  claim  alone  of  a  per- 
son alleged  to  have  property  of  the  judgment  debtor,  terminates  the 
relief  as  against  him  under  these  proceedings,  and  'no  examination  can 
be  had  for  the  purpose  of  defeating  such  claim.  The  claimant  may  be 
required  to  state  the  measure,  but  not  the  nature  of  his  claim. 


(1)  People  V.  Norton,  4  Sandf.  S.  0.  Eep.  640. 

(2)  Lee  v.  Heirberger,  1  Code  Rep.  38. 

(3)  See  Baroulous  v.  Protection  Co.  of  N.  J.,  2  Code  Rep.  12. 

(4)  Williams  v.  Hulbert,  1  Code  Rep.  N.  S.  15. 

(5)  Van  Wjok  v.  Bradley,  3  Code  Rep.  167. 
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It  is  entirely  in  the  discretion  of  the  judge,  whether  or  not  to  give 
notice  to  the  judgment  debtor,  of  the  examination  of  a  person  sup- 
posed to  have  property  of,  or  to  be  indebted  to  the  judgment  debtor.(l) 
And  the  propriety  of  giving  such  notice  will  be  determined  upon  the 
facts  in  each  case,  as  they  are  presented  to  the  judge. 

If,  upon  the  examination  of  the  person  or.  corporation,, it  is  found 
that  there  is  property  of,  or  indebtedness  to  the  judgment  debtor,  and; 
there  is  no  claim  to,  or  dispute  about  it,  the  judge  may  order  it  to  be 
applied  towards  the  satisfaction  of  the  judgment. 

I  am  aware  that  this  view  is  adverse  to  the  decision  of  the  court  in 
the  Sixth  Judicial  District,(2)  in  which  AUen,  Justice,  in  delivering  the 
opinion  of  the  court,  says,  that  this  proceeding  being,  under  section 
294  of  the  Code,  which  contains  no  authority  or  provision  for  proceedr 
ings  for  the  application  of  the  property  of  the  debtor  to  the  payment 
of  the  judgment,  that,  therefore,  no  order  for  such  purpose  can  be  made. 
It  is  true  no  such  authority  is  contained  in  the  294th  section ;  but  sec- 
tion 297  provides,  that  the  judge  may  order  any  property  of  the  judgment 
debtor,  not  exempt  from  execution,  in  the  hands  either  of  himself,  or 
amy  other  person,  or  due  to  the  judgment  debtor,  to  be  applied  towards  the 
satisfaction  of  the  judgment.  This  section  was  doubtless  designed  to 
embrace  the  disclosures  of  property  made  in  proceedings  instituted, 
under  any  of  the  preceding  sections,  and  is  ample  to  authorize  the 
judge  in  proceedings  under  section  294,  to  order  the  application  of  the 
property.     But  see  next  section. 


SECTION  V. 


OF  PROCEEDINGS  AFTER  THE  ISSUING   ASTi   BEFORE   THE    RETURN  OF 

AN  EXECUTION. 

In  addition  to  the  remedies  given  after  an  execution  against  the 
property  of  a  judgment  debtor  has  been  returned  unsatisfied  in  whole 
or  in  part,  it  is  provided,  that  afler  the  issuing  of  an  execution,  against 
the  property  of  the  debtor,  the  creditor  may  procure  an  order  from  a 
justice  of  this  court,  or  a  county  judge,  requiring  the  judgment  debtor 
to  appear  at  a  specified  time  and  place,  to  answer  concerning  his 
property.  (3) 


(1)  Kemp  V.  Harding,  4  How.  Pr.  Rep.  lYS. 

(2)  See  Kemp  v.  Harding,  4  How.  Pr.  Rep.  IT8. 

(3)  Code,  B6C.  292. 
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To  Obtain  this  order,  the  plaintiff  or  his  attorney,  or  other  person, 
must  make  an  affidavit,  showing  that  the  judgment  debtor  has  property 
that  he  unjustly  refuses  to  apply  towards  the  satisfaction  of  the  judg- 
ment. And  it  seems  that  the  affidavit  must  show  positively,  that  the 
debtor  has  the  property,  which  should  be  described,  if  the  same  can  be, 
and  which  he  refuses  to  apply.  It  is  not  enough,  that  the  party  swears 
to  a  helief  merely.  The  judge  is  to  be  satisfied,  and  the  facts,  therefore, 
must  be  stated. 

Again.  It  is  provided,  that  after  the  issuing  or  return  of  an  execu- 
tion against  property  of  the  judgment  debtor,  or  any-  one  of  several 
debtors  in  the  same  judgment,  the  creditor  may  procure  an  order  re- 
quiring any  person  or  corporation  having  property  of  the  judgment 
debtor,  or  who  is  indebted  to  him  in  an  amount  exceeding  ten  dollars, 
to  appear  at  a  specified  time  and  place,  and  answer  concerning  the 
same. 

The  order,  however,  will  not  be  granted  except  upon  an  affidavit, 
stating  that  such  person,  or  corporation,  has  property  belonging  to  such 
judgment  debtor,  or  is  indebted  to  him  in  an  amount  exceeding  ten 
dollars.(l) 

The  affidavit^  The  affidavit  required  to  procure  an  order  for  such 
person  or  corporation  to  appear  and  answer,  must  be  full  and  explicit 
upon  the  subject  of  the  property,  or  the  debt  which  belongs  or  is  due 
to  the  judgment  debtor.  Hencey  it  should  describe  the  property^  as, 
a  promissory  note,  made  by  A.  B.,  for  the  sum  of  five  hundred  dol- 
lars ;  or,  a  bond  and  mortgage,  dated  the  ninth  day  of  July,  1848,  for 
the  sum  of  one  thousand  dollars,  made  by  E.  F.  to  one  J.  K.,  and  assigned 
to  the  judgment  debtor;  or,  that  C.  D.  is  indebted  to  the  judgment 
debtor,  in  the  sum  of  two  hundred  dollars,  or  book ,  account  for  goods 
sold,  or  for  work  and  labor  performed,  and  the  like.  It  is  not  neces- 
sary to  state  in  the  affidavit,  that  such  person  or  corporation  has  refused 
to  apply  such  property  or  pay  such  debt  towards  satisfying  the  judg- 
ment, such  allegation  being  necessary  only  when  the  order  is  ob- 
tained against  the  judgment  debtor,  before  the  return  of  the  execution. 
Where  property  is  claimed  to  be  in  the  hands  of  such  person  or  corpo- 
ration, belonging  to  the  judgment  debtor,  its  value  need  not  be  stated 
in  the  affidavit.  It  is.  only  when  there  is  a  debt  due  from  such  person 
or  corporation  to  the  judgment  debtor,  that  its  amount  must  be  stated 
in  the  affidavit,  and  it  must  appear  %o  exceed  ten  dollars. 

TTie  order^     Upon  receiving  the  affidavit,  the  judge  will  make  an 


(1)  Code,  sec.  294. 
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order  requiring  the  person  or  corporation,  alleged  to  liave  property  of 
or  to  be  indebted  to  the  judgment  debtor,  to  appear  before  him  to  an- 
swer concerning  such  property  or  indebtedness.  A  copy  of  the  order 
must  be  served  upon  the  person  or  corporation  named  in  it,  and  the 
original  shown  to  the  person  on  whom  the  service  is  made.  The  ser- 
vice of  the  order  upon  the  corporation,  is  made  by  delivering  the  copy 
order  to  the  president  or  other  head  of  the  corporation,  secretary, 
cashier  or  managing  agent  thereo£(l)  The  service  of  the  o"rder  must 
be  personal. (2) 

Order  forbidding  transfer.]  At  the  time  of  granting  the  order  for 
such  person  or  corporation  to  appear  and  answer,  concerning  property 
belonging,  or  a  debt  due  to  the  judgment  debtor,  the  judge  may  also 
make  an  order  forbidding  such  person  or  corporation  making  any 
transfer  or  other  disposition  of  the  property,  or  paying  the  debt,  or  in 
any  way  interfering  therewith.(3)  Ordinarily,  it  is-  proper  to  obtain 
this  order  in  the  first  instance,  and  serve  it  with  the  order  tp  appear 
and  answer.  Otherwise,  the  person  or  corporation  may  dispose  of  the 
property  or  pay  the  debt,  before  an  order  is  obtained  for  the  applica- 
tion of  it  towards  satisfaction  of  the  judgment.  This  order  must  be 
served  in  the  same  manner  that  the  order  to  appear  and  answer  is  re- 
quired to  be  served. 

At  the  time  of  applying  for  the  order,  the  judge  may  require  notice 
thereof  to  be  given  to  the  judgment  debtor,  in  such  manner  as  he  may 
deem  proper. 

The  proceedings  before  the  judge  or  referee  are  conducted  in  the 
same  manner  as  in  cases  of  orders  made  after  the  return  of  an  execution, 
as  prescribed  in  the  previous  sections  of  this  chapter.  These  being 
merely  additional  remedies,  and  the  practice,  after  the  order  to  appear 
and  answer,  being  in  all  respects  the  same  as  has  been  stated  in  respect 
to  orders  made  upon  the  return  of  an  execution  unsatisfied  in  whole  or 
in  part,  it  will  be  sufiBicient  to  refer  to  the  four  previous  sections  of  this 
chapter,  for  the  practice  in  regard  to  conducting,  the  examination  of 
witnesses  and  the  other  proceedings  upon  the  order. 

Order  to  apply  the  property  or  pay  the  deht^  Upon  the  determination 
of  the  examination  of  the  person  or  corporation  alleged  to  have  pro-  . 
perty  of,  or  to  be  indebted  to  the  judgment  debtor,  the  judge  may 
make  an  order  requiring  such  property  or  debt  to  be  applied  towards 
satisfaction  of  the  judgment.  If,  however,  such  person  or  corporation 
claims  an  interest  in  the  property,  or  denies  the  debjt,  the  judge  cannot 


(1)  Code,  see.  134,  aub.  1.  (2)  Code,  sec.  418. 

(3)  Code,  sec.  298. 
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make  an  order  for  its  application  to  the  judgment.  In  such  case  the 
only  way  in  which  it  can  be  recovered  is  by  an  action  instituted  by  the 
receiver,  which  he  may  do  of  course,  and  without  a  special  order.  (1) 
But  the  judge  may  make  an  order  forbidding  a  transfer  or  other  dis- 
position of  such  property  or  interest,  until  sufficient  opportunity  is 
given  to  the  receiver  to  commence  the  action  and  prosecute  the  same 
to  judgment  and  execution.  Such  order  may  at  any  time  be  modified 
or  dissolved  by  the  judge  granting  the  same,  on  such  security  as  he 
shall  direct.(2) 

Costs.]  Costs  may  be  allowed  to  the  person  or  corporation  who  appears 
and  is  examined  under  the  order  of  the  judge,  in  respect  to  property 
alleged  to  belong  to  or  a  debt  due  to  the  judgment  debtor.  The  costs 
are  in  the  discretion  of  the  judge,  and  when  allowed,  cannot  exceed 
thirty  dollars,  besides  witnesses'  fees  and  disbursements.  Ordinarily, 
such  person  or  corporation  will  be  entitled  to  costs,  as  the  creditor  has 
no  right  to  require  third  persons  to  appear  and  answer  concerning  such 
property  or  debt,  but  should  let  the  receiver  bring  his  suit  to  recover 
it.  And  especially  where  no  previous  demand  is  made  to  have  the 
property  or  debt  applied,  the  person  examined  ought  to  be  allowed 
costs. 

Witnesses  are  only  allowed  their  fees  for  travel  and  attendance. 
They  are  not  parties.(3) 


(1)  Code,  sec.  299.  (2)  Code,  sec.  299. 

(3)  See  arafe,  p.  110. 
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CHAPTER  V. 

OF   SPECIAL   MOTIONS. 
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MENT  OE  FUETHEE  CONSIDEEATION. 

III.  MOTIONS    TO    SET    ASIDE    EEPOET    OF    EEFEEEE,    WHEEE 
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IV.  PEEPAEATION    FOE  AND  PEOCEEDINGS    ON  SPECIAL  MO- 

TIONS. 
V.   COSTS  OF  MOTIONS. 
VI.   OEDEES  GEANTBD  AT  CHAMBEES. 


SECTION"  I. 
MOTIONS  GENEEALLY. 

Theee  is  no  branch  of  the  practice  which  requires  more  astuteness 
and  care  in  the  preparation,  than  in  making  and  resisting  special  mo- 
tions. In  the  former  case,  particularly,  where  the  moving  party  can- 
not know  the  grounds  of  opposition  until  the  motion  is  made  and  the 
opposing  affidavits  read,  it  requires  great  care,  as  well  as  a  thorough 
knowledge  of  the  case,  in  order,' as  far  as  possible,  to  anticipate  the  ob- 
jections and  meet  the  allegations,  which  may  be  made  on  the  other 
side.  Next  to  the  trial  of  a  cause  upon  an  issue  of  fact,  no  part  of  the 
practice  requires  greater  skill  than  in  conducting  the  various  and  often 
difficult  interlocutory  motions  which  are  constantly  arising  in  litigated 
cases. 

I  will  here  briefly  mention  the  most  ordinary  interlocutory  or  non- 
enumerated  motions  arising  in  practice.     They  are : 

Motions  to  set  aside  summons. 

Motions  to  strike  out  irrelevant  or  redundant  matter  in  a  pleading. 

Motions  to  strike  out  sham  answers  and  defences. 

Motions  for  judgment  on  account  of  the  frivolousness  of  demurrer, 
answer  or  reply. 
^  Motions  for  leave  to  amend  a  pleading. 

Motions  to  change  place  of  trial. 

Motions  to  set  aside  an  inquest  for  irregularity. 

Motions  for  a  reference. 

Motions  to  compel  a  report  of  referees. 
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Motions  for  security  for  costs. 

Motions  to  set  aside  inquisition  for  irregularity. 

Motions  for  a  commission. 

Motions  to  compel  a  discovery  of  books,  papers,  &c. 

Motions  for  judgment  of  dismissal  of  complaint  for  not  proceeding  to 
trial. 

Motions  for  re-adjustment  of  costs. 

Motions  for  leave  to  issue  execution,  after  five  years. 

Motions  to  set  aside  a  non-suit. 

Motions  to  set  aside  a  verdict. 

Motions  to  set  aside  report  of  referees,  when  only  a  part  of  the  issue 
is  reported  on. 

Motions  to  set  aside  judgment ;  or,  s 

Motions  to  set  aside  an  execution,  for  irregularity. 

Motions  to  vacate  a  rule  of  court  or  judge's  order. 

There  are  also  many  other  motions,  that  it  will,  in  practice,  be  neces- 
sary to  make,  but  it  is  not  necessary  to  enumerate  them  here. 

It  would  be  difficult,  if  not  impossible,  within  the  compass  of  a  work 
on  general  practice,  to  enter  minutely  into  the  practice  of  the  various 
descriptions  of  motions,  but  so  far  as  I  can,  I  will  do  so  incidentally,  in 
speaking  of  the  preparation  of  the  papers  upon  which  the  motion  is 
founded  or  opposed,  andthe  proceedings  in  conducting  them. 

Before  proceeding  to  speak  of  interlocutory  motions,  I  will  briefly 
state  the  practice  in  a  class  of  motions  of  a  more  enumerated  character, 
and  which  relate  more  particularly  to  the  judgment. 


SECTION  II. 


MOTIONS  FOB    JUDGMENT,   IN    CASES    RESERVED  FOR  ARGUMENT  AND 
FURTHER  CONSIDERATION. 

It  is  provided  by  the  Gode,(l)  that  upon  receiving  the  verdict,  it  be- 
comes the  duty  of  the  clerk  of  the  court  where  the  trial  is  had,  forth- 
with, amongst  other  things,  either  to  enter  the  judgment  rendered  on 
the  verdict,  or  an  order  that  the  cause  be  reserved-far  argument  or  further 
consideration.  The  cause  must  be  reserved  by  the  judge,  or  the  clerk 
must  enter  judgment. 

Prior  to  the  amendments  to  the  Code  passed  in  1852,  it  was  doubted 
whether  the  court  could  direct  a  verdict  swJ/eci  to  the  opinion  of  the  court, 


(1)  Code,  sec.  264. 

Vol.  n.  12 
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and  .hence  the  practice  of  reserving  cases  for  argument  or  for  further 
consideration,  was  pursued  in  many  cases  as  a  substitute  for,  and  in  the 
stead  of,  taking  a  verdict  subject  to  the  opinion  of  the  court.  But  by 
the  amendments  of  1852,(1)  it  is  expressly  provided,  that  where,  upon 
the  trial  of  a  cause,  the  cause  presents  only  questions  of  law,  the  judge 
may  direct  a  verdict  subject  to  the  opinion  of  the  court  at  a  general 
term;  and,  in  that  case,  the  application  for  judgment  must  be  made  at 
a  general  term. 

Since  the  adoption  of  this  provision,  the  practice  of  reserving  cases 
for  argument  or  further  consideration,  is  seldom,  I  believe,  resorted  to. 

I  have  already  alluded  to  these  several  sections  of  the  Code,  and  to 
the  practice  under  them,(2)  where  it  will  be  seen  that  the  mode  of 
preparing  the  motioi^  is  similar  to  that  of  ordinary  exceptions  to  the 
ruling  or  charge  of  the  judge. 

This  is  not  a  motion  which  can  be  entertained  upon  the  minutes  of 
the  judge,  to  set  aside  a  verdict  and  grant  a  new  trial  upon  exceptions, 
or  for  insufficient  evidence,  or  for  excessive  damages,  but  a  case  must 
be  settled,  and  the  motion  must  be  first  heard  and  decided  at  a  special 
term  or  circuit,  except  where  exceptions  have  been  taken,  the  judge 
may  at  the  trial  direct  them  to  he  heard  at  a  general  term. (3) 

Preparing  case.]  It  is  now  provided  by  rule,(4)  that  where  a  case  is 
reserved  for  argument,  pursuant  to  section  264  of  the  Code,  a  case  shall 
be  prepared  by  the  party  intending  to  make  the  motion.  The  case 
must  contain  the  pleadings  and  proceedings  on  the  trial  with  all  the 
testimony  on  both  sides,iand  is  in  all  respects  similar  to  a  case  on  which 
to  move  for  a  new  trial. (5)  Having  prepared  the  case,  a  copy  must  be 
served  on  the  opposite  party,  within  ten  days  after  the  trial,  dn  draw- 
ing the  case,  each  line  must  be  numbered,  and  the  copy  served  must 
correspond  in  the  numbers.  The  object  of  this  part  of  the  rule,  being 
to  enable  the  opposite  party  to  propose  his  amendments,  if  he  has  any 
•to  make. 

The  opposite  party  having  received  the  copy  case,  may,  within  ten 
days  thereafter,  prepare  and  serve  amendments  thereto,  on  the  party 
who  prepared  the  case.  The  amendments  should  be  numbered,  thus : 
First  amendment,  &c. ;  and  must  refer  to  the  line  and  page  of  the  case 
to  which  they  are  intended  to  apply,  thus :  "  Strike  out  all  of  line  17 
on  page  3,  and  insert ;  or,  after  '  action ;  in  line  27  on  page  5,  insert 
as  follows,  &c. 


(1)  Code,  sec.  266.  (2)  Vol.  I.,  pages  126,  121. 

(3)  Code,  sec.  265.  (4)  Rule  ]  6. 

(5)  See  Vol.  I.,  page  TIT. 
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The  amendmetits  having  been  served,  it  becomes  the  duty  of  the 
party  who  prepared  the  case,  within  four  days  after  the  receipt  of  the 
amendments,  if  he  is  not  willing  to  allow  them,  to  give  notice  to  the 
opposite  party  to  appear  at  a  convenient  time,  before  the  judge  who 
tried  the  cause,  to  have  the  case  and  anjendments  tried. 

The  amendments  proposed  to  the  case  may  be  written  on  the  case 
served ;  or  if  on  a  separate  paper,  they  must  refer  to  the  line  and  page 
of  the  original  case,  in  which  it  is  proposed  to  be  inserted.(l)  But  this 
does  not  authorize  the  party,  proposing  the  amendments,  to  make  a 
new  case,  by  way  of  substitute  for  the  first.(2)  This  rule,  however, 
ought,  perhaps,  to  be  taken  with  some  qualifications.  If  the  case  pro- 
posed should  be  so  totally  defective,  either  in  manner,  or  matter,  as  to 
render  it  impossible  to  propose  amendments,  other  than  by  writing  it 
anew,  it  would  seem  that  the  rule  could  not  apply.  The  great  object 
is  to  present  the  case  fairly  to  the  court ;  and  no  rule  can  exist,  calcu- 
lated to  defeat  that  object.  Besides,  a  reference  to  the  case  just  cited, 
will  justify  the  inference,  that  the  rule  is  intended  merely  for  the  con- 
venience of  the  judge,  and  to  save  him  the  necessity  of  wading  through 
two  cases  instead  of  one. 

If  the  amendments  be  not  proposed  within  the  time  prescribed  by 
the  rule,  the  case  becomes  settled  by  lapse  of  time,  and  the  party  is 
concluded  from  questioning  its  correctness.  But,  where  it  appeared 
that  the  party's  amendments  to  a  case  were  prevented,  by  accident, 
from  coming  to  the  counsel's  hands,  who  was  employed  to  attend  to 
settling  the  case,  in  due  time,  and  that  the  case  made  by  the  opposite 
counsel  did  not  set  forth  the  merits  of  the  cause,  as  they  appeared  on 
the  trial,  the  court  gave  leave  to  propose  the  amendments.(3^  So,  on 
application  to  the  court,  an  error  or  omission  will  in  general  be  amend- 
ed or  supplied.  And  on  a  motion  to  amend  a  case,  on  an  affidavit  of 
the  omission  of  a  fact,  through  mistake  of  counsel,  a  rule  was  granted 
to  amend  in  twenty  days,  with  liberty  to  the  opposite  counsel  to  make 
amendments  also.(4)  So,  where  there  were  cross  causes,  the  plaintiff 
in  each  of  which  had  obtained  a  verdict,  subject  to  the  opinion  of  the 
court  on  a  case  to  be  made,  and  in  the  cases,  material  facts  were  omitted, 
the  court  would  not  permit  the  plaintiff  to  enter  up  judgment,  but  or- 
dered the  case  to  be  corrected  ;(5)  and  after  argument,  and  before  judg- 
ment, at  the  instance  of  the  defendant,  a  case  has  been  allowed  to  be 
amended,  on  paying  the  costs  of  argument,,  and  giving  to  the  plaintiff 
the  election,  afterwards,  to  be  non-suited,  or  to  have  a  new  trial.(6) 
But  the  court  will  not,  in  general,  order  the  case  to  be  referred  to  a  judge, 


(1)  1  Caines,  344.  (2)  I  Gaines,  344._ 

(3)  1  Caines,  23.  (4)  2  Johns.  Rep.'481, 

(5)  1  Caines,  U.  (6)  3  Johns.  Rep.  140. 
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for  settjement  as  to  the  evidence,  where  it  has  been  once  settled  by 
him,  according  to  the  practice  of  the  court,  unless  there  be  a  very  plain 
mistake.(l) 

Settling  bill  of  exceptions.]  "When  the  case  is  presented  to  the  judge 
for  settlement,  counsel  have  a  right  to  be  heard  before  him,  and  he  has 
a  right  to  correct  his  charge  as  presented  by  the  case,  even  though  the 
parties  may  have  agreed  upon  it  ;(2)  and  he  may  insert  in  the  case  such 
facts  as  he  may  deem  necessary  to  render  his  charge  intelligible ;  he 
may  state  his  charge  as  he  deems  correct;  and  if  no  charge  were  de- 
livered, but  opinions  expressed  by  him  in  the  hearing  of  the  jury,  dur- 
ing the  progress  of  the  trial,  he  may,  with  propriety,  state  such  opin- 
ions in  the  settlement  of  the  case;(3)  although  it  has  been  held,  that 
he  cannot  strike  out  testimony  set  forth  in  the  case,  drawn  up  by  the 
party  making  it,  and  not  proposed  to  be  stricken  out  by  the  opposite 
party,  in  the  amendments  served  by  him ;  although  it  is  otherwise 
in  a  bill  of  exceptions;  there,  only  such  parts  of  the  evidence  are  set 
forth,  as  are  material  and  necessary,  to  present  the  question  of  law 
raised  by  the  bill.(4) 

The  time  for  settling  the  case  must  be  specified  in  the  notice,  and  it 
must  not  be  less  than  four,  nor  more  than  twenty  days  after  service  of 
the  notice.(5) 

If  the  case  is  not  served  within  the  time  above  prescribed,  the  party 
is  deemed  to  have  waived  his  right  thereto.(6)  So,  if  the  party  on 
whom  the  case  is  served,  omits,  within  the  time  limited  by  the  rule,  to 
serve  his  amendments,  or  the  other  party  to  give  notice  of  settlement, 
they  will  Respectively  be  deemed,  the  former  to  have  agreed  to  the 
case  as  proposed,  and  the  latter  to  have  agreed  to  the  amendments  as 
proposed. 

Under  the  general  power  conferred  by  the  Code  upon  the  judges, (7) 
the  time  for  drawing  the  case  or  amendments,  and  the  giving  the  notice 
of  settlement,  may  be  enlarged.  This  is  generally  almost  a  matter  of 
course,  and,  in  practice,  the  time  is  enlarged  by  the  consent  of  the  re- 
spective parties.  Strictly,  however;  the  time  can  be  enlarged  only 
upon  an  afi&davit,  showing  grounds  therefor,  in  which  case  the  affidavit, 
or  a  copy,,  must  he  served,  with  a  copy  of  the  order,  or  the  order  may 
be  disregarded. 

The  case  having  been  agreed  upon,  or  settled  by  the  judge,  must, 
within  ten  days  thereafter,  be  filed  with  the  clerk  of  the  court  where 


(1)  6  Coweu,  38.  (2)  6  Cowen,  569. 

(3)  7  Wendell,  483.  (4)  5  Wendell,  lOS. 

(5)  Rule  15.  '  (6)  Rule  16. 

(1)  Code,  aeo.  405. 
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the  trial  is  had.(l)    It  need  not  be  signed  nor  sealed  by  tbe  juage.(2) 
If  it  be  not  so  filed,  it  will  be  deemed  to  be  abandoned. 


Motion,  where  heard. 

As  we  have  already  seen,(3)  the  motion  must,  in  the  first , instance, 
be  heard  at  a  Circuit  Court,  or  special  term,  unless  ordered  by  the  judge 
to  be  heard  at  a  general  term.  It  is,  however,  only  in  cases  where  ex- 
ceptions have  been  taken,  that  the  judge  is  authorized  to  direct  the  case 
to  be  heard  at  a  general,  instead  of  a  special  term  or  circuit  court. 

The  motion  must  be  within  the  district  embracing  the  county  in 
which  the  action  is  triable,  or  in  a  county  adjoining  that  in  which  it  is 
triable,(4)  except  that  in  actions  tried  in  the  first  judicial  district,  the 
motion  cannot  be  made  out  of  such  district.(5.) 

With  respect  to  the  notice  of  motion,  and  the  mode  of  bringing  on  the 
motion,  the  notice  of  argument,  the  furnishing  papers,  the  practice  is  in 
all  respects  the  same  as  in  exceptions  taken  at  the  trial,  as  to  which  see 
Ante,  volume  1,  pages  714,  715. 

In  motions  of  this  nature,  which  are  heard  at  special  term,  it  is  not 
necessary  to  print  the  papers,  the  rule  requiring  cases  to  be  printed 
being  applicable  to  such  only  as  are  heard  at  general  term.(6)  There- 
fore, upon  the  settlement  and  filing  of  the  case,  a  copy  must  be  pre" 
pared  for  and  delivered  to  the  court  ^t  the  argument ;  and,  at  or  before 
the  time  of  noticing  for  argument,  a  copy  must  also  be  served  on  the 
opposite  attorney. 

Motions  for  judgment  upon  special  verdicts.]  There  are  cases,  also, 
where  the  jury  may,  under  the  direction  of  the  judge,  render  a  "  special 
verdict ;"  and  if  the  judge  has  doubts  whether,  upon  the  facts 'as  found, 
the  plaintiff  or  the  defendant  is  entitled  to  the  judgment,  he  may,  in 
like  manner,  reserve  the  case  for  argument  or  further  consideration, 
and  may  hear  counsel,  and  direct  that  the  special  verdict  be  drawn  up 
and  settled  in  the  same  manner  as  cases  to  set  aside  a  non-suit  or 
verdict. 

The  argument  upon  a  special  verdict  must  be  heard  at  a  special 
term ;  and  this  also  becomes  a  special  motion  for  judgment  upon  the 
verdict.(7) 


(1)  Rule  17,  (2)  Code,  see.  264. 

(3)  Anie,  p.  178.  (4)  Code,  section  401. 

(5)  Ibid.  (6)  Rule  30. 
(7)  See  vol.  I,  p.  723. 
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SECTIOlSr  III. 

MOTION  TO  SET  ASIDE   EEPOBT  OP  EEFEREES,   WHERE   PART  ONLY  OF 
THE  ISSUE  IS  REPORTED  ON. 

I  HAVE  already  spoken  of  the  practice  of  motions  to  set  aside  the 
reports  of  referees  generally  ;(1)  that  is  confined  to  cases  where  the 
report  is  upon  all  the  issues  between  the  parties,  and  determines  the 
action.  There  is  another  class  of  references,  which  chiefly  occur  in 
cases  which  heretofore  would  have  been  denominated  "equitable," 
where  the  mode  of  reviewing  the  finding  of  the  referee  is  quite 
different. 

These  are  cases  of  a  reference  of  a  part  only  of  an  issue,  or  of  some 
distinct  n:}atter  not  involving  the  whole  subject  matter  of  the  contro- 
versy. In  such  cases  a  motion  to  set  aside,  or  correct  or  send  back 
such  report,  can  only  be  made  at  the  special  term,  and  is  therefore  a 
special  motion. 

The  object  of  the  motion  in  cases  reserved  for  argument  or  further 
consideration,  and  of  special  verdicts,  is  to  enable  the  judge  to  direct 
the  proper  judgment  to  be  entered.  And  hence  it  will  not,  unless  ex- 
pressly directed  by  the  judge,  be  necessary  to  make  a  formal  case  or 
special  verdict,  inasmuch  as  no  appeal  can  be  taken  until  the  judgment 
is  entered. 

In  motions,  however,  for  judgments  upon  special  verdicts,  it  seems 
the  special  verdict  must  be  drawn  up  in  form,  and  settled  in  the  same 
manner,  as  a  case  or  bill  of  exceptions 'to  set  aside  a  verdict  or  non-suit 
is  required  to  be  settled.(2) 

And  in  motions  to  set  aside,  modify,  or  send  back  a  report  of  re- 
ferees, where  only  a  part  of  the  issue  is  reported  on,  the  questions  are 
presented  to  the  court  upon  a  case,  which  must  be  made  and  settled  in 
the  same  manner,  as  cases  to  set  aside  a  report  of  referees  upon  the 
whole  issue  are  directed  to  be  made  and  settled. (3) 

Preparing  papers.]  It  is  the  duty  of  the  plaintiff,  in  all  cases  where 
the  motion  is  for  judgment  upon  a  special  verdict,  to  prepare  the  neces- 
sary papers  for  the  court.  In  cases  reserved  for  argument  or  further 
consideration,  the  party  on  whose  motion  the  case  is  reserved  must  fur- 
nish the  papers  ;  and  in  motions  to  set  aside,  modify,  or  send,  back  a 
report  of  referees,  where  the  whole  issue  is  not  reported  on,  the  papers 
must  be  furnished  by  the  moving  party.(4)     The  papers  to  be  furnished 


(1)  Ante  vol.  I.,  p.  129.  (2)  See  ante,  vol.  I.,  p.  T08. 

(3)  See  mU,  vol.  I.,  p.  'J29.  (4)  Rule  28. 
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are  a  copy  of  the  case,  which  of  course  includes  the  pleadings  ;  a  copy 
of  the  special  verdict ;  report  of  referees ;  and  so  much  of  the  evidence 
as  is  necessary  to  present  the  questions  intended  to  be  raised  upon  the 
motion.(l) 

The  case  and  papers  need  not  be  printed. 

Serving  papers.]  The  party  -whose  duty  it  is  to  furnish  the  papers  to 
the  court,  must  serve  a  copy  upon  the  opposite  party  at  least  eight  days 
before  the  term  at  which  the  motion  may  be  made.  If  such  papers 
are  not  served,  the  opposite  party  may  move,  on  affidavit  and  notice  of 
motion,  that  the  cause  be  struck  from  the  calendar,  (whichever  party 
may  have  noticed  it  for  argument,)  and  that  judgment  be  rendered  in 
his  favor.(2) 

Notice  of  argument']  Either  party  may  notice  the  motion  for  argu- 
ment. It  must  be  noticed  for  the  first  day  of  the  term,(3)  and  served 
eight  days  before  the  term.  The  notice  must  state  the  time  and  place 
of  the  motion,  and  the  nature  of  the  judgment  or  relief  which  will  be 
asked  for. 

Note  of  issice.]  At  least  four  days  before  the  first  day  of  the  term  at 
which  it  is  intended  to  make  the.  motion,  the  party  giving  the  notice 
of  argument  must  file  with  the  clerk,  at  the  place  where  the  court  is  to 
be  held,  a  note  of  the  issue,  containing  the  names  of  the  parties  and  of 
their  respective  attorneys,  and  the  date  of  the  issue  and  the  nature  of 
the  question.  The  date  of  the  issue  will  be  the  time  the  last  pleading 
in  the  cause  was  served  or  received. 

BeTore  dismissing  the  subject  of  motions,  which,  as  I  have  said,  partake 
more  of  the  character  of  enumerated  motions,  as  they  were  heretofore 
denominated,  I  will  lay  before  the  reader  a  general  view  of  the  practice, 
as  applicable  to  this  branch  of  the  subject,  in  addition  to  the  more  par- 
ticularview  which  I  have  just  given. 

There  was,  prior  to  the  enactment  of  the  Code,  a  well  defined,  and 
equally  well  understood  distinction  between  "  enumerated  "  and  "  non- 
enumerated  "  motions.  They  were  both,  however,  denominated  "special 
motions." 

The  court,  by  their  rules,  have  preserved,  in  a  great  measure,  this  dis- 
tinction,(4)  though  the  Code  is  silent  on  the  subject. 

Enumerated  motions  are  defined(5)  to  be  such  as  arise  on  special 


(1)  Rule  28.  (2)  Rule  28. 

(3)  Rule  28.  (4)  Rule  21. 

(5)  Ibid. 
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verdict,  issues  of  law,  cases,  appeals  from  inferior  courts,  and  appeals 
by  virtue  of  section  848  of  the  Code. 

Non-enumerated  motions  include  all  other  questions  submitted  to 
the  court.  (1) 

Enumerated  motions,  which,  as  I  have  already  had  occasion  to 
remark,  can  only  be  heard  at  the  general  terms  of  the  court,  must  be 
noticed  for  the  first  day  of  term,  by  a  notice  of  at  least  eight  days,  and 
may  be  noticed  and  brought  on  by  either  party.  When  such  notice  is 
given  by  the  party  whose  duty  it  is  to  furnish  the  case,  or  other  paper?, 
on  which  the  motion  is  founded,  such  notice  shall  be  accompanied  with 
copies  of  such  papers  ;(2)  and  a  cause  must  be  noticed  for  trial  at  each 
term ;  and  a  notice  for  a  particular  term,  and  if  not  then  argued,  that 
it  will  be  continued  on  the  calendar  from  term  to  term,  until  argued,  is 
bad. (3)  But  previous  to  the  parties  having  come  to  issue  on  all  the 
pleadings  interposed,  a  cause  cannot  be  noticed  for  argument,  though 
an  issue  in  law  be  joined  on  one  of  the  pleadings ;  and,  if  placed  upon 
the  calendar,  it  will,  on  motion,  be  stricken  ofif.(4) 

Placing  them,  on  calendar^  The  party  noticing  an  enumerated  mo- 
tion, shall,  four  days  before  the  first  day  of  the  term,  file,  in  the  clerk's 
office  at  the  place  where  the  court  is  to  be  held,  a  note  of  issue,  con- 
taining the  title  of  the  cause,  the  nature  of  the  motion,  the  date  when 
the  question  arose,  together  with  the  names  of  the  attorneys  on  record 
of  the  respective  parties,  otherwise  the  same  shall  not  be  entered  on  the 
calendar.(5)  In  cases  of  special  verdict,  demurrer  to  evidence,  excep- 
tions, case  reserved  at  the  trial,  aqd  motion  to  set  aside  a  non-suit  or 
verdict,  the  question  shall  be  deemed  to  have  arisen  on  the  day  when 
the  verdict  in  the  cause  was  taken,  or  the  non-suit  was  granted. .  Where 
there  are  two  issues  of  law  in  the  same  cause,  as  in  case  of  demurrers 
to  different  pleadings,  it  would  seem,  by  analogy  to  the  practice  in 
relation  to  notes  of  issue  at  the  circuit,  that  the  order  of  the  cause  is 
determined  by  the  date  of  the  first  issue.(6)  After  the  notes  of  issue 
are  handed  in,  it  is  the  duty  of  the  clerk  to  make  up  the  calendar  of 
enumerated  motions,  according  to  their  respective  dates,  placing  causes 
of  the  same  date  on  the  calendar,  in  the  order  in  which  the  notes  of 
issue  were  received  by  him.(7)  A  new  note  of  issue  must,  in  like  man- 
ner, be  made  out  for  each  term  the  cause  is  noticed ;  and  without  this 
it  will  not  be  entered  of  course  upon  the  calendar. 

It  not  unfrequently  happens,  that  by  reason  of  oversight  or  of  some 


(1)  Rule  21.  (2)  Rule  28. 

(3)  5  Cowen,  23.  (4)  2  "Wendell,  248. 

(5)  Rule  34.  (6)  3  Cowen,  16. 
(1)  Rule  34. 
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other  accident,  tlie  note  of  issue  does  not  reach  the  clerk  by  the  time 
above  specified  for  that  purpose.  In  such  case,  the  clerk  sometimes 
exercises  a  discretion  in  receiving  it,  if  it  comes  to  hand  before  the 
calendar  is  made  up,  the  rule  in  this  respect  being  regarded,  as  for  his 
benefit,  and  the  opposite  party  not  being  allowed  to  take  advantage  of 
it,  or  even  of  the  cause  not  being  placed  upon  the  calendar  at  all,  for 
the  reason  that  he  has  the  right  also,  in  case  of  any  enumerated  motion, 
to  notice  and  bring  it  to  argument ;  it  being  a  rule  that,  in  no  case, 
can  the  J)arty  have  costs  against  his  adversary,  for  not  bringing  on  an 
enumerated  motion,  even  though  it  be  a  motion  for  judgment  on  the 
ground  of  the  frivolousness  of  a  demurrer  or  of  exceptions.  Where, 
however,  the  note  of  issue  is  received  at  a  very  late  periodj  it  is  usual 
for  the  clerk  to  decline  receiving  it,  and  leave  the  party  to  apply  to  the 
court  for  permission  to  put  it  upon  the  calendar.  In  such  cases,  it  is 
usual  for  the  court,  upon  suggestion  merely,  to  allow  the  cause  to  be 
placed  at  the  foot  of  the  calendar,  (a  privilege  which,  considering  the 
crowded  state  of  the  calendars  at  the  general  terms,  is  of  very  little 
importance,)  or,  upon  a  reasonable  excuse  being  shown,  they  will  per- 
mit it  to  have  the  place  on  the  calendar,  to  which  the  date  of  its  issue 
would  entitle  it. 

Furnishing  papers,  and  proceedings  when  not  furnished.^  By  the  ' 
former  practice,  the  party  whose  duty  it  was  to  furnish  copies  of  the 
papers  to  be  used  on  an  enumerated  motion  to  his  adversary,  need  not 
have  done  so  until  the  cause  was  called  on  for  argument.^  The  incon- 
venience of  this  practice,  however,  was  so  great,  that  the  court  have 
provided  by  rule,  that  when  the  cause  is  noticed  for  argument  by  the 
party  whose  duty  it  is  to  furnish  the  papers  on  which  the  motion  is  • 
founded,  such  notice  shall  be  accompanied  with  copies  of  such  papers.(l) 
If  he  have  neglected  to  do  so,  and  have  still  placed  the  cause  upon  the 
calendar,  the  opposite  party  cannot  take  advantge  of  it  when  the  cause 
is  called  on ;  but  the  application  to  deny  the  motion  of  the  party  so 
neglecting,  or  for  such  rule  as  the  other  is  entitled  to  by  the  neglect, 
can  only  come  up  on  a  regular  notice  to  strike  the  cause  from  the 
calendar,  and  for  judgment,  as  upon  a  non-enumerated  motion  founded 
on  due  proof  of  the  facts.  This  motion,  although  non-enumerated,  is 
allowed  to  be  made  in  term,  and  must  be  noticed  for  and  made  upon 
one  of  the  regular  non-enumerated  days  in  term,  namely,  on  the  first 
Monday  and  Thursday,  or  the  second  Friday.(2)  This  course  does 
not,  however,  prevent  the  party  against  whom  the  motion  is  made, 
from  noticing  the  cause,  and  bringing  it  to  argument ;  and  if  the  other. 


(1)  Rule  28.  (2)  Rule  33. 
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whose  duty  it  is  to  furnish  the  papers,  neglect  to  do  so,  the  former  will 
be  entitled  to  judgment,  on  reading  his  notice.  But  the  court  will  not 
hear  an  objection  to  the  regularity  of  the  proceedings  in  that  stage  of 
the  cause.  If  irregularly  noticed,  and  placed,  dn  the  calendar,  the 
party  objecting  has  a  right  to  move  to  strike  the  cause  therefrom,  and 
then  all  the  facts  will  appear,  enabling  the  court  to  decide  understand- 
ingly.  The  object  of  the  court  is  to  avoid  discussions,  as  to  the  regu- 
larity of  the  proceedings,  when  a  cause  is  ca]led.(l) 

The  rules  also  require  that  the  party  bringing  on  the  argument  shall, 
at  the  opening  thereof,  furnish  each  of  the  justices  with  a  copy  of  the 
case,  exceptions,  or  other  papers  whereon  the  motion  is  founded.  A 
note  of  the'  points  or  questions  intended  to  be  made  by  the  respective 
parties,  shall  at  the  same  time  be  furnished  to  the  opposite  party,  and 
also  to  each  of  the  justices  ;(2)  and  points  must  be  furnished,  although 
a  single  question  be  reserved  by  the  judge  at  nisi  prius,  inasmuch  as 
it  may  give  rise  to  distinct  points  of  argument. 

It  is  required  also,  that  on  all  cases  and  other  papers  furnished  to 
the  court  on  motions,  whether  enumerated  or  non-enumerated,  shall 
be  written  the  names  of  the  attorneys  on  record  of  the  respective 
parties. 

In  order  to  facilitate  the  reference  to  pleadings  and  other  papers  used 
upon  enumerated  motions,  it  is  provided  also  by  rule,  that  all  copies 
of  cases,  exceptions-,  and  special  verdicts,  shall  be  numbered  by  the 
folio,  so  that  they  shall  correspond.(3) 

Argume7it.']  The  party  moving  opens  the  argument — the  other  side 
answers — and  the  counsel  for  the  party  moving  has  the  reply ;  and  it 
is  a  rule,  that  but  one  counsel  on  each  side  will  be  heard  :  and  in  a 


(1)  4  Wendell,  19'J*  (2)  Rule  29. 

(3)  Rule  30. 

*  In  relation  to  this  practice,  the  following  note  by  the  reporter,  (10  "Wendell,  531,)  is 
deemed  important,  in  illustration  of  the  practice  alluded  to  in  the  text : 

"  Whenever  a  party,  bound  to  serve  his  adversary  with  a  demurrer,  error  book,  or  the 
like,  omits  or  neglects  to  serve  the  same  within  the  time  limited  by  the  rules  of  the  court, 
the  party  entitled  to  such  demurrer  book,  &e.,  may  give  notice  to  the  other  party,  that  he 
will  apply  to  the  court,  on  an  afSdavit  of  such  omission  or  neglect,  on  either  the  first  Mon- 
day, first  Thursday,  or  second  Friday  of  term,  to  strike  the  cause  from  the  calendar,  (whether 
placed  there  by  himself  or  his  adversary,)  and  to  render  judgment  in  his  favor.  If  the  cause 
be  called  previous  to  the  day  for  which  such  notice  is  given,  the  court  passes  it  without 
pi;pjudice,  until  the  motion  can  be  heard ;  and,  when  heard,  unless  the  party  charged  with 
being  in  default  excuses  himself,  the  motion  is  granted.  The  reporter  has  deemed  it  his 
duty  to  state  this  point  of  practice,  as  there  is  no  decision  published,  establishing  such  to  be 
the  practice  of  the  court,  although  it  has  been  invariably  adhered  to  for  several  years  past. 
The  practice  was  settled,  on  a  full  review  of  the  cases  in  16  Johnston,  2 ;  6  Cowen,  609,  and 
4  Wendell,  196. 
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recent  case  it  was  said,  that  there  being  numerous  parties  does  not 
alte;r  the  rule,  that  but  two  counsel  are  to  be  heard ;  it  is  not  allowable 
unless  there  are  separate  defences.(l)  The  court  may,  however,  other- 
wise direct.(2) 

In  the  case  of  exceptions,  motion  for  new  trial,  or  to  set  aside  a 
report  of  referees  or  inquisition  on  the  merits,  or  the  like,  the  party 
who  urges  the  motion,  of  course  opens  and  closes  the  argument.  The 
argument  of  a  case  is  also  to  be  brought  on  by  the  parliy  making  it ; 
if  it  be  a  ^erdiot  subject  to  the  opinion  of  the  court,  by  the  party 
obtaining  the  verdict ;  if  on  a  motion  to  set  aside  a  verdict  or  non-suit, 
by  the  party  moving.(3)  And  where  a  verdict  is  taken  for  the  plain- 
tiff, subject  to  the  opinion  of  the  court,  on  a  case  to  be  made'  and  the 
plaintiff  does  not  make  up  the  case  according  to  the  rules  and  practice 
of  the  court,  the  defendant  may  give  notice  of  a  motion,  at  the  next 
term,  for  judgment;  and  if  no  sufficient  excuse  be  then  shown,  by  the 
plaintiff,  for  not  making  up  the  case,  the  court  will  order  judgment  to 
be  entered  for  the  defendant.(4) 

Order  of  priority  in  which  causes  are  arguedJ\  I  have  already 
noticed,  when  speaking  of  the  calendar  at  the  circuit,  that  actions 
against  corporations  on  a  note  or  other  evidence  of  debt,  for  the  abso- 
lute payment  of  money,  on  demand,  or  at  any  particular  time,  have  a 
preference  over  other  causes  ;  although  a  suit  on  a  policy  has  been  held 
not  to  be  within  the  statute.  In  such  cases,  every  case  made,  special 
verdict  rendered,  exceptions  and  demurrer  to  evidence,  and  every 
issue  of  law  joined  on  the  pleadings  in  such  suit,  shall  have  a  prefer- 
ence in  the  argument  thereof,  m  any  court  where  the  same  may  be 
pending.(5) 

Svhmitting  causes.]  The  parties  frequently  agree,  in  order  to  avoid 
the  expense  and  delay  of  attending  from  term  to  term,  to  submit  the 
case  on  written  agreements.  This  being  by  consent,  there  is,  of  course, 
no  general  practice  in  regard  to  it,  excepting  that  copies  of  all  the 
papers  must  be  furnished  to  each  of  the  judges,  and  that  they  can  only 
be  submitted  in  term. 


(1)  Rule  14.  (2)  Ibid. 

(3)  1  Johns.  Cas.  393  ;  Oolem.  lOT  ;  2  Johns.  Cas.  219. 

(4)  12  Johns.  431;  et  vide  1  Johns.  Cas.  332;    2  Johns.  Cas.  219;  Rule  2. 

(5)  2  R.  S.  459,  sec.  11. 
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SECTION"  IV. 

PREPARATION  FOR  AND  PROCEEDINGS'  ON  SPECIAL  MOTIONS. 

Having  thus  gone  through  with  the  practice  with  respect  to  motions 
of  an  enumerated  character,  it  remains  to  treat  on  the  subject  of  non- 
enumerated  motions. 

Thesp  motions  are  all  such  as  are  not  among  the  class  denominated 
"  enumerated  motions."     The  latter  I  have  also  classified(l) 

It  is  provided  by  rule(2)  that  motions  in  actions,  made  after  the 
commencement  thereof,  may  be  founded  upon  petition  duly  verified,  or 
by  affidavit,  or  by  oath,  at  the  election  of  the  party  making  such  mo- 
tions, except  when  otherwise  provided  by  law.  In  practice,  however, 
motions  are  usually  founded  on  affidavit,  and  such  other  papers  as  it 
may  be  proper  or  necessary  to  use. 

Affidavits.]  Non-enumerated  motions  are,  for  the  most  part,  founded 
upon  affidavits ;  which,  in  order  to  entitle  them  to  be  read,  must  be 
taken  before  one  of  the  officers  authorized  by  statute  to  take  them 
within  the  state  ;(3)  or,  if  an  affidavit  be  taken  out  of  the  state,  to 
entitle  it  to  be  read,  it  must  be  taken  as  follows :  1.  It  must  be  certi- 
fied by  some  judge  of  a  court  having  a  seal,  to  have  been  subscribed 
and  taken  before  him,  specifying  the  time  and  place  where  taken :  2. 
The  genuineness  of  the  signature  of  such  judge,  the  existence  of  the 
court,  and  the  fact  that  such  judge  is  a  member  thereof,  must  be  certi- 
fied by  the  clerk  of  the  court,  under  the  seal  thereof  (4)  This  affi- 
davit may  be  made  in  all  cases  by  the  party,  or  his  attorney,  or  by  a 
third  person,  according  as  the  knowledge  of  the  facts  rests  with  either 
of  them ;  although  where  the  affidavit  relates  to  the  proceedings  in  the 
cause,  it  must  be  made  by  the  attorney,  and  an  affidavit  made  by  a 
clerk  in  his  office  will  not  do,  unless  a  sufficient  excuse  be  offered  for 
the  omission. (5)  It  is  not  now  necessary  that  the  affidavit  should  be 
entitled,  it  being  provided  that  an  affidavit  without  a  title  or  with  a 
defective  title  shall  be  as  valid  and  effectual  for  every  purpose,  as  if  it 
were  duly  entitled,  if  it  intelligibly  refer  to  the  action  or  proceeding  in 
which  it  is  made.(6) 

This  has  been  held(7)  to  relate  to  the  naming  of  the  parties,  and  not 


(1)  Ante  p.  183.  (2)  Rule  39. 

(3)  Ante,  Vol.  I.,  p.  33.  (4)  2  R.  S.  396,  sec.  26. 

(5)  2  -Wendell,  283.  (6)  Code,  sec.  406. 
(V)  Clinkman  v.  Clinkman,  1  Code  Rep.  98. 


ON  SPECIAL  MOTIONS.  189 

to  the  name  of  the  court  in  which  the  matter  is  pending  or  the  pro- 
ceeding is  to  be  had.  And  where  an  affidavit  was  entitled  "  Supreme 
Court"  instead  of  Court  of  Appeals,  the  latter  court  held  it  to  be  de- 
fective. 

It  should  also  be  sworn  to  before  the  copy  is  served,(l)  although  a 

,copy  of  the  jurat  need  not  be  served,(2)  unless  it  be, an  essential  part  of 

the  affidavit,  as  where  the  facts  are  unintelligible  without  it.  (3)    Nor 

is  it  necessary,  that  it  be  subscribed  by  the  party  making  it ;  it  being 

enough  that  it  appears  to  have  been  sworn  before  a  proper  offioer.(4) 

CompelUng  affidavits.']  Previously  to  the  Eevised  Statutes,  it  was 
optional  with  persons  having  a  knowledge  of  facts  pertaining  to  a 
special  motion,  whether  they  would  make  an  affidavit  of  such  facts  or 
not ;  and  there  was  no  way  in  which  the  court  could  compel  them  to 
do  so.(5)  It  is  now,  however,  provided  by  statute,  that  when  there 
shall  be  a  motion  or  other  proceeding  in  the  Supreme  Court,  in  which 
it  shall  be  necessary  for  either  party  to  have  the  deposition  of  any  wit- 
ness, who  shall  have  refused  voluntarily  to  make  his  deposition,  the 
court  may  direct  a  commission  to  be  issued  to  one  or  more  persons, 
inhabitants  of  the  county  in  which  such  witness  resides,  to  take  his 
testimony.(6)  Such  witnesses  may  be  subpoenaed  to  attend  and  tes- 
tify before  such  commissioners,  in  the  same  manner  as  before  referees, 
and  with  the  like  effect,  and  obedience  to  such  subpoenaes  shall  be  en- 
forced in  the  same  manner.(7) 

Serving  copies  of  affidavits.]  Copies  of  the  affidavits,  on  which  the 
motion  is  intended  to  be  made,  must  be  served :  and  an  affidavit  not 
served  cannot  be  read  in  support  of  a  motion,  though  the  facts  were 
not  known  until  the  day  of  bringing  it  on :  in  such  case,  copies- should 
be  served,  and  the  motion  made  the  next  non-enumerated  day  ;(8)  and 
copies  of  the  suppplemental  affidavits  must  be  served  the  same  length 
of  time  before  the  day  mentioned  in  the  notice  of  motion,  as  is  neces- 
sary for  the  service  of  copies  of  the  principal  affidavits,(9)  even  where 
the  new  matter  is  merely  in  excuse  of  not  having  given  earlier  no- 
tioe.(10) 

Notice  of  motion.]  Non-enumerated  motions  must  be'  noticed  for 
one  of  the  special  terms,  unless  they  fall  within  the  character  of  non- 


(1)  3  ■Wendell,  310.  (2)  2  Johns.  Eep.  419. 

(3)  2  "Wendell,  283.  (4)  3  Gaines,  190;  3  Johns.  Rep.  540. 

(5)  7  Cowen,  515.  (6)  2  R.  S.  554,  sec.  24. 

(T)  Ibid,  sec.  25. 

(8);2  Johns.  Gas.  105;  2  Oaines,  256  ;  3  Gaines,  125. 

(9)  6  Gowen,  576.  (10)  6  Cowen,  576. 
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enumerated  motions,  wiich  will  be  heard  at  a  general  term,  in  whicli 
case,  of  course,  they  must  be  noticed  for  such  general  term,  by  a  no- 
tice of  at  least  eight  days,  (or  double  the  time  when  served  by  mail,) 
accompanied  with  copies  of  the  affidavits  and  papers  on  which  the 
same  shall  be  made.(^l)  And  if  the  notice  be  short,  the  opposite  party 
will  be  entitled  to  the  costs  of  opposing.(2) 

The  court,  however,  still  require  diligence  in  making  the  motion ; 
and  if  a  special  motion  be  not  made  at  as  early  a  day,  as  with  ordinary 
diligence  it  can  be  presented,  an  excuse  must  be  shown  for  the  laches, 
notwithstanding  the  frequent  recurrence  of  the  special  terms ;  and  such 
excuse  must  be  shown  by  affidavit,  and  served  on  the  opposite  party.(3) 
But  this  rule  does  not  apply  to  motions  for  relief,  affecting  the  substan- 
tial rights  of  the  parties,  but  only  to  questions  of  irregularity,  and  other 
questions  appertaining  to  the  orderly  conduct  of  a  suit.(4)  As  to  what 
will  be  considered  an  excuse,  it  has  been  held,  that  misapprehension  of 
a  rule  of  practice,(5)  or  ignorance  of  a  late  decision  may  be  received  as 
such.(6)  So,  where  the  attorney,  through  misapprehension  of  the 
practice,  is  not  provided  with  proper  affidavits  on  which  to  make  his 
motion,  the  court  will  permit  him  to  give  new  notice  for  a  subsequent 
special  term,  on  new  affidavits.  (7)  But  it  has  been  held,  that  ignorance 
of  the  rule  of  court,  requiring  eight  days'  notice  of  motion,  will  not  be 
received  as  an  excuse  for  not  giving  sufficient  notioe.(8) 

There  is  no  particular  form  in  which  the  notice  should  be  given.  It 
must  clearly  specify  the  term  at  which  the  motion  will  be  made, 
although  a  mistake  or  error,  not  calculated  to  mislead  the  opposite  party, 
will  not  vitiate  it  ;(9)  and  in  this  respect  the  rules  which  I  have  before 
laid  down  with  respect  to  notices  of  trial,  appear  to  be  fully  applicable. 
It  should  also  distinctly  state  the  relief  which  the  party  asks,  and,  for 
the  sake  of  greater  caution,  should  ask /or  such  other  rule  or  oo-d&r  as  to 
the  court  may  seem  meet,  otherwise  the  court  will  refuse  relief  beyond 
that  distinctly  sought  in  the  notice.  If  the  party  intend  to  ask  costs, 
his  intention  to  do  so  must  also  be  expressed  in  the  notice,  otherwise 
the  court  will  not  grant  them.  Care  must  also  be  taken  that  a  party 
do  not,  in  his  notice,  ask  for  greater  and  other  relief  than  he  is  entitled 
to  :  in  such  case,  although,  if  he  had  confined  his  notice  within  proper 
bounds,  he  would  have  been  entitled  to  costs,  they  will  be  denied  him, 
inasmuch  as  he  has  compelled  his  adversary  to  come  into  court  and 
resist  his  motion. (10) 


(1)  Rule  32.  (2)  5  "Wendell,  450. 

(3)  5  Wendell,  82.  (4)  5  Wendell,  129. 

(5)  1  Caines,  149.  (6)  2  Gaines,  110. 

(1)  3  Johns.  Rep.  244,  246.  (8)  2  Wendell,  288. 

(9)  2  Caines,  104;  1  Johns.  Hep.  143.  (10)  5  Wendell,  18. 


ON  SPECIAL  MOTIONS.  191 

It  is  furthermore  to  be  observed,  tbat  in  motions  where  it  is  sought 
to  vacate  or  set  aside  a  proceeding  for  irregularity  merely,  the  noticing 
papers  must  distinctly  disclose  or  point  out  the  irregularity. (1)  This 
is  required  to  give  the  opposing  party  a  fair  opportunity  to  answer 
it,  (2)  and  the  rule(3)  now  requires  that  the  notice  should  specify  the 
irregularity  complained  of. 

The  mode  of  serving  the  notice  is  the  same  as  in  other  cases  of 
notices,  to  which  I  shall  hereafter  advert. 

Order  to  stay  proceedings  for  the  purpose  of  the  motion.]  It  frequently 
becomes  necessary,  in  order  to  enable  a  party  to  make  a  motion,  that 
the  proceedings  of  the  opposite  party  should  in  the  meantime  be 
stayed:  as  where  the  latter  is  proceeding  to  judgment,  or  execution,  or 
the  like.  Eor  this  purpose,  he  may  apply  to  one  of  the  judges  of  the 
court,  or  to  a  county  judge,  who  may  grant  an  order  for  that  purpose; 
and  service  of  such  order,  with  copies  of  the  affidavits  on  which  it  is 
granted,  shall  operate  as  a  stay  of  proceedings  untU  the  further  order 
of  the  court ;  but  the  proceedings  shall  not  be  stayed  for  a  longer  time 
than  to  enable  the  party  to  make  his  motion,  according  to  the  practice 
of  the  court,  and,  if  made,  until  the  decision  of  the  court  thereon.  This 
orBer  does  not,  however,  extend  the  time  to  answer,  but,  at  the  expira- 
tion of  the  time  to  answer,  judgment  may  be  entered  in  the  same  man- 
ner as  if  it  had  not  been  made.  Nor  is  the  order  of  any  effect  what- 
ever, unless  accompanied  or  preceded  by  notice  of  the  motion,  for  the 
purpose  of  which  it  is  obtained.(4) 

The  judge  who  granted  the  order,  may,  if  he  be  satisfied  that  it  was 
improvidently  granted,  afterwards  vacate  it ;  or  it  may  be  appealed 
from  to  the  court;  but,  as  long  as  it  remains  unvacated,  it  is  binding, 
and  cannot  be  treated  as  a  nullity. 

The  motion.]  The  motion  is  brought  on  by  the  party  moving,  in  the 
same  manner  as  enumerated  motions,  and  is  argued  orally,  in  like 
manner.(5)  If  the  opposite  party  do  not  appear  to  oppose,  the  party 
moving  is  entitled  to  his  rule,  on  proof  of  due  service  of  his  affidavits 
and  notice  of  motion.  Although,  if  the  service  be  insufficient,  the 
court  will  deny  the  motion,  though  unopposed.(6)  But  if  a  party,  re- 
lying on  the  court,  should  not,  upon  an  insufficient  notice,  attend  to 
oppose,  and  the  court,  not  adverting  to  the  insufficiency  of  the  notice, 
should  grant  the  application,  the  irregularity  cannot  be  urged  after  a 
lapse  of  a  term,  even  against  a  notice  to  tax  costs  on  a  judgment,  as  in 


(1)  "Wilson  V.  Wetmore,  1  HiU  Rep.  216.     (2)  Boyd  v.  Weeks,  6  Hill  Rep.  Tl. 
(3)  Rule  25.  (4)  5  Cowen,  438  ;   1  Gaines,  505. 

(6)  Ante,  5  "Wendell,  138.  (6)  3  Gaines,  88. 
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case  of  non-suit  obtained  on  such  insufficient  notice  ;  for  the  judgment 
will  nevertheless  stand  good,  and  the  defendafit  be  entitled  to  his  exe- 
cution thereon,  with  costs  for  resisting  an  application  to  disturb  it,  if 
any  be  subsequently  made. 

For  the  sake  of  convenience,  in  regard  to  opening  defaults  at  both 
the  general  and  special  terms,  it  is  provided  by  rule,(l)  that  when  a 
rule  is  obtained,  either  at  a  general  or  special  term,  by  default,  the 
counsel  obtaining  the  same,  shall  indorse  his  name  as  counsel,  on  the 
paper  containing  the  proof  or  admission  of  notice,  and  the  clerk,  in 
entering  the  rule,  shall  specify  the  name  of  such  counsel. 

If  the  opposite  party  appear  and  intend  to  object  to  the  regularity 
of  the  service,  or  to  raise  any  other  question  preliminary  in  its  nature, 
he  should  do  so  before  the  merits  are  gone  into ;  and  where,  after  a 
long  and  desultory  argument,  an  objection  was  taken  to  the  notice  and 
affidavit,  of  a  formal  nature,  the  court  refused  to  hear  it,  and  regarded 
the  party  as  having  waived  all  objections  to  the  coming  on  of  the  mo- 
tion, by  going  into  the  argument.  Nor  will  the  court  extend  the 
time  to  prepare  affidavits  in  opposition  to  a  motion,  unless  some  reason 
be  shown  why  they  could  not  have  been  prepared  in  time.(2)  On  the 
argument  of  the  motion,  the  same  form  of  proceeding  is  adopted  as  to 
the  opening  and  reply,  and  the  number  of  counsel  who  will  be  heard, 
as  in  enumerated  motions.(8) 

Under  the  former  practice,  when  motions  were  made  at  the  general 
terms,  and  when  different  days  in  term  were  appropriated,  to  non-enu- 
merated business,  where  a  rule  was  taken  against  a  party  by  default, 
it  is  a  matter  of  course  to  open  the  motion  during  the  same  term,  pro- 
vided the  counsel  who  took  the  default  were  in  court,  when  the  motion 
to  open  the  default  was  made.(4)  But  if  the  counsel  did  not  happen 
to  be  present,  it  was  necessary  to  give  notice  of  the  application  upon 
cause  regularly  shown  by  affidavit  ;(6)  for  which  purpose  it  was  con- 
sidered a  sufficient  excuse,  that  the  party  resided  at  a  distance  from  the 
place  where  the  court  was  held,  and  could  not  be  ready  by  the  time 
specified  in  the  notice.(5)  But  as  a  general  rule,  a  rule  regularly  ob- 
tained in  the  absence  of  counsel,  would  not  have  been  opened  at  a  sub- 
sequent term  ;(7)  although  the  court  have  opened  a  rule  to  change  the 
venue,  which  had  been  taken  by  default,  at  a  subsequent  term,  on  the 
default  being  satisfactorily  excused ;  but,  in  such  case,  they  held  that 
the  motion  must  be  heard  as  to  the  party  who  took  the  default,  on  the 
same  papers  on  which  it  was  originally  moved.(8)     The  same  practice 


(1)  Rule  26.  (2)  3  Caines,  129. 

(3)  Ante,  674.  (4)  1  Cowen,  197 ;  2  Cowen,  598. 

(5)  Ibid.  (6)  1  Johns.  Gas.  242. 

(7)  2  Johns.  Cas.  221.  (8)  8  Cowen,  136. 
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would  seem  to  be  applicable  to  the  present  arrangement  of  the  special 
'  terms,  excepting  perhaps  that  part  of  it,  which  allowed  the  party  in 
default  to  give  notice  of  motion  to  open  it  for  the  same  term.  From 
the  shortness  of  the  special  terms,  to  which  we  have  already  adverted, 
this  would  in  many  cases  bd  impossible ;  and  the  safer  course  would 
therefore  be,  upon  the  affidavits  excusing  the  default,  to  procure  a  stay 
of  proceedings,  and  give  notice  of  motion  to  the  next  special  term,  to 
open  the  default. 

As  to  the  effect  of  a  rule  of  the  court  upon  a  special  motion,  it  is  to 
be  observed,  that  it  is  not  a  record,  and,  therefore,  on  the  issue  of  nul  tiel 
record,  if  a  record  be  produced,  the  other  party  cannot  avoid  it  by 
showing  a  rule  on  the  minutes  of  the  court  vacating  the  judgment  :(1) 
or  by  anything  short  of  a  vacatur  of  the  judgment,  of  record.  A  rule 
of  the  county  court  is  not,  therefore,  subject  to  revision  by  appeal,  al- 
though, as  we  have  before  seen,  the  rules  of  all  inferior  courts  are  sub- 
ject to  the  revisory  jurisdiction  of  this  court,  except  in  mere  matters 
of  discretion, (2)  or  depending  upon  their  rules  of  practice.(3)  Nor  is 
the  decision  of  the  court  upon  questions  presented  in  this  form,  so 
conclusive  as  to  prevent  its  again  permitting  the  same  question  to  be 
■discussed.(4) 

The  party  cannot,  however,  apply  a  second  time  on  the  same  facts ; 
but  where  the  affidavits  in  the  first  instance  were  defective,  or  the  mo- 
tion was  dismissed  with  costs  fO|r  not  having  been  made  in  season,  there 
is  nothing  to  prevent  the  party  from  again  noticing  his  motion, '  and 
presenting  the  facts  to  the  court  on  which  he  asks  relief.  And  if  the 
affidavit  of  the  party  opposing  the  motion  be  untrue,  or  if  the  facts 
relied  upon  by  him  can  be  explained,  so  as  to  show  that  they  ought  not 
to  have  influence  in  resisting  the  motion,  the  other  party  may  apply  to 
the  court,  upon  notice,  to  vacate  the  rule  denying  his  motion.(5)  But 
he  cannot  do  so,  without  leave  of  the  court,  which  is  always  granted, 
if,  in  the  circumstances  of  the  opposition,  there  is  anything  to  excite 
suspicion  of  unfairness,  or  a  belief  that  the  party  moving  is  taken  by. 
surprise.  Indeed,  it  is  not  unusual  for  the  court,  without  application, 
to  annex  such  leave  to  the  denial  of  a  motion.(6) 

If  a  non-enumerated  motion  be  not  brought  on  pursuant  to  notice, 
and  the  adverse  party  have  attended  to  oppose  it,  he  is-  entitled  to  a 
denial  of  the  motion  with  costs,  for  attending  to  oppose.  For  this  pur- 
pose, he  sbould  move  the  court  that  the  motion  be  dismissed  with 
costs,  which  is  allowed  of  course  after  the  non-enumerated  business  is 


(1)  9  Johns.  287. 

(2)  1  Cowen,  15  ;  2  Cowen,  458,  479 ;  5  "WendeU,  114. 

(3)  7  Cowen,  523.  (4)  14  Johns.  76. 
(5)  10  ■Wendell,  599.  (6)  12  "Wendell,  290. 
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through  for  the  tferm,  upon  the  motion  of  counsel  and  the  production 
of  the  papers  served.(l) 

Filing  papers.}  Whether  the  motion  be  granted  or  denied,  the 
papers  must  be  filed  with  the  clerk.  In  regard  to  the  affidavits  used 
on  the  motion,  it  is  the  practice  both  of  the  English  courts(2)  and  of 
our  own,(3)  that  they  should  be  filed :  and  in  the  last  case,  this  court 
held,  that  it  is  the  duty  of  the  attorney  to  file  them  of  course,  and  with- 
out any  motion  for  that  purpose  ;  and  the  court  will  compel  him  to  do 
this,  upon  suggestion ;  nor  does  it,  in  such  case,  lie  with  the  party  who 
made  the  affidavit,  to  object,  that  it  is  sought  to  be  filed,  with  a  view 
to  prosecute  him  for  perjury.(4)  As  a  general  rule,  also,  the  court  will 
not  allow  an  affidavit  to  be  taken  off  the  file,  to  be  amended  :  a  fresh 
one  must  be  sworn  to.  Although  it  would  seem  that  such  permission 
would  be  given  in  relation  to  formal  defects,  such  as  the  title  or  the 
like. 

Entering  the  rule.]  Upon  granting  or  denying  a  motion,  whether 
by  default,  or  upon  opposition,  the  rule  is  either  drawn  by  the  clerk, 
or  by  the  party  obtaining  it,  and  entered  by  the  clerk  in  his  minutes. 
If  a  mistake  be  made  in  entering  it,  the  court  will  order  it  to  be  cor- 
rected. And  where  a  rule  is  entered  in  the  minutes  of  the  court 
during  one  of  its  terms,  without  the  express  direction  of  the  court,  and 
not  asked  for  by  either  party,  it  will  be  treated  as  a  nullity.  So,  where 
a  party  by  his  notice  omitted  to  ask  for  costs,  but  on  taking  his  motion 
by  default,  he  did  so,  with  costs,  the  court  set  aside  his  rule  with 
costs.(5) 

Costs.]  As  a  general  rule,  costs  in  all  cases  of  non-enumerated 
motions  are  in  the  discretion  of  the  court,  the  power  of  imposing  them 
not  depending  upon  any  statute,  but  upon  the  equitable  power  of  the 
court  over  its  suitors.  There  are-  certain  cases,  however,  which  are 
governed  by  general  rules  upon  the  subject.  Thus,  where  proceedings 
are  set  aside  as  irregular,  or  where  a  motion  is  denied  in  consequence 
of  a  defect,  in  the  papers,  or  because  of  insufficient  or  short  notice, (6) 
the  party  who  has  committed  the  irregularity,  or  whose  papers  are  de- 
fective, must  pay,  costs.  So,  on  the  other  hand,  where  regular  proceed- 
ings are  asked  to  be  set  aside,  or  the  party  is  permitted  to  amend  any 
proceeding,  the  payment  of  costs  is  invariably  annexed  as  a  condition 
of  granting  the  relief  sought.    In  no  case,  however,  as  we  have 


(1)  Vide  2  Wendell,  621,  and  note.  (2)  1  Dowl.  Pr.  Caa.  510;  2  Dowl.  Pr.  Gas.  92. 

(3)  5  Cowen,  12.  (4)  5  Cowen,  13. 

(5)  10  Wendell,  603.  (6)  9  "Wendell,  450. 
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already  seen,(l)  can  a  party  making  a  motion  have  costs,  unless  he  ask 
them  in  his  notice.(2) 

When  a  motion  is  denied,  if  nothing  be  said  about  costs,  they  follow 
of  course  :(3)  but  the  rule  must,  notwithstanding,  be  entered  with  costs, 
otherwise  payment  of  them  cannot  be  enforced.(4)  And  if  a  party 
neglect  to  enter  his  rule  for  costs,  he  will  not  be  allowed  them  subse- 
quently (5)  So,  if  he  omit  to  apply  for  all  the  costs  to  which  he  is  entitled 
upon  a  motion,  he  waives  those  for  which  he  does  not  ask,  and  will 
not  be  permitted  to  make  them  the  ground  of  another  application,  at  a 
subsequent  term. 

Where  the  rule  positively  directs  the  payment  of  costs,  as  in  case  of 
setting  aside  proceedings  as  irregular,  or  the  denial  of  a  motion  with 
costs,  the  costs  must  be  demanded  from  the  party  who  is  bound  to  pay 
them.  For  this  purpose,  a  copy  of  the  rule  must  be  served  upon  the 
party.' 

Where  the  rule  is  granted  upon  payment  of  costs,  it  is  of  no  effect  un- 
less the  costs  be  first  paid.     Under  the  former  practice,  the  party  ob- 
taining the  rule  was  bound  to  seek  out  and  tender  the  costs  to  the 
opposite  party  within  twenty-four  hours,  otherwise  he  lost  the  benefit 
of  ttiB  rule.(6)     The  obvious  inconvenience  of  this  practice  suggested 
to  the  court,  however,  some  modification  in   regard  to  it;  and  they 
have  accordingly  provided  by  rule,  that  in  all  cases  where  a  motion 
shall  be  granted  oil  payment  of  costs,  or  on  the  performance  of  any 
condition,  or  where    the  order    shall  require  such  payment  or  per- 
formance, the  party,  whose  duty  it  shall  be  to  comply  therewith,  shall 
have  twenty  days  for  that  purpose,  unless  otherwise  directed  in  the 
order.(7)    The  party  is  bound,  however,  in  no  case  where  proceedings 
are  set  aside,  or  an  order  is  made  to  take  effect  on  payment  of  costs,  to 
be  taxed  to  pay  the  costs,  unless  a  taxed  bill  be  presented  ;  and  where 
the  attorney  demanded  a  sum  in  gross,  but  refuseft  to  give  a  bill  of  the 
costs,  and  payment  in  that  form  being  refused,  proceeded  to  treat  the 
order  as  a  nullity,  his  proceedings  were  set  aside  by  this  court  as  irreg-  _ 
u]ar.(8)     And  a  party  relieved  on  payment  of  costs  to  be  taxed,  has 
the  same  time  after  a  demand  of  a  taxed  bill  to  pay  the  costs,'  which 
he  had  at  the  time  of  such  demand,(9)    It  has  been  held,  that  where  a 
party  is  relieved  from  an  inquest,  or  the  like-,  on  payment  of  costs,  ,if 
he  offer  to  pay  the  costs  on  a  taxed  bill,  and  there  be  time,  after  such 
offer,  to  prepare  a  bill  and  give  the  usual  notice  of  taxation,  and  have 


(1)  Ante,  p.  190.  (2)  10  Wendell,  603. 

(3)  2  Cowen,  484.  (4)  4  Cowen,  357. 

(5)  4  Wendell,  283.  (6)  1  Cowen,  421. 

(1)  Rule  35.  (8)  2  "Wendell,  293. 
(9)  7  "Wendell,  522. 
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the  costs  taxed,  before  the  expiration  of  the  twenty  days,  notice  must 
accordingly  be  given ;  but  if  there  be  not  time  for  full  notice,  short 
notice  may  be  given,  or  the  party  offering  to  pay,  may  be  required  to 
go  forthwith  before  a  taxing  ofiacer ;  for  the  costs,  in  any  event,  must 
be  paid  within  the  twenty  days.(l) 

Costs,  how  collectable.].  If  the  costs  of  a  motion  are  not  paid  within  the 
time  limited  for  that  purpose,  an  execution  may  be  issued  to  the  sheriff, 
reciting  the  motion  and  order,  and  commanding  him  to  collect  the  same 
out  of  the  personal  estate  of  the  party  liable  to  pay  the  costs.(2)  For- 
merly, a  precept  or  attachment  was  issued  against  the  person,  and  he 
might  be  imprisoned ;  but  imprisonment  for  costs  was  abolished  in 
1847,(3)  since  which  time  interlocutory  costs  can  only  be  collected  by 
an  execution  against  the  personal  property  of  the  person  liable  to  pay 
the  costs. 

The  execution  to  collect  the  costs  of  a  motion  may  be  issued  at  any 
time  after  the  expiration  of  the  time  within  which  the  party  has  to 
comply  with  the  order.  If,  however,  it  is  not  issued  within  five  years, 
a  motion  for  leave  to  issue  it  must  be  made  to  the  court.  The  execu- 
tion can  only  be  collected  out  of  the  personal  estate  of  the  partj^  and 
it  is  not  a  lien  upon,  nor  can  it  be  collected  out  of,  the  real  property, 
nor  can  they  be  included  in  the  judgment. 

The  execution  may  be  issued  to  the  same  counties,  is  subject  to  the 
same  rules,  and  is  returnable  within  the  same  time,  and  in  the  same 
manner,  as  executions  issued  upon  judgments.(4) 

The  court  will  sometimes  require  the  payment  of  costs  as  a  condition 
of  granting  relief,  as  that  the  party  be  allowed  to  amend  a  pleading  or 
proceeding,  upon  payment  of  costs ;  or,  that  the  defendant  be  per- 
mitted to  serve  his  answer,  upon  payment  of  the  costs ;  or,  that  a  regu- 
lar inquest  be  set  asitile,  upon  payment  of  costs  •,  or,  that  relief  of  any 
kind  be  granted  a  party,  upon  condition  that  he  pay  the  costs  of  the 
other  party.  In  such  cases,  the  party  obtaining  the  order  or  relief 
must  perform  the  conditibn,  that  is,  pay  the  costs,  upon  their  being 
made  out  and  taxed,  when  they  are  to  be  taxed,  or  the  amount  specified 
in  the  order.  And  he  must  seek  out  the  opposite  party,  and  pay  or 
tender  the  amount,  and  cannot  wait  until  they  are  demanded  ;  and  in 
the  meantime  proceed  by  serving  his  answer,  or  amending  his  pleading 
or  proceeding,  as  the  case  may  be ;  and  if  the  costs  are  not  paid  within 
the  time  allowed,  the  opposite  party  may  proceed  to  obtain  judgment 
or  a  dismissal  of  the  complaint,  as  the  case  may  be,  and  is  not  driven 


(1)  10  "Wendell,  593.  (2)  Laws  ISlf^  chap.  390,  see.  3. 

(3)  Sesa.  Laws,  1847,  chap.  390,  p.  491,  sec.  2. 

(4)  See  ante,  pp.  82,  127. 
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to  issue  execution  to  collect  the  costs.    He  may  waive  the  costs,  and 
proceed  as  if  no  motion  had  been  made. 

Orders  granted  at  chambers.]  A  large  number  of  orders  are  usually 
required  to  be  made,  in  the  progress  of  a  cause,  by  a  judge  out  of  court. 
Some  are  made  upon  notice  to  the  opposite  party,  and  others  ex  parte, 
«nd  without  notice ;  such  as  applications  for  attachments,  orders  to 
arrest  defendants,  for  injunctions,  for  stay  of  proceedings,  for  further 
bill  of  particulars,  and  the  like. 

It  is  provided  by  rule  that  if  an  application  for  an  order  is  made  to 
a  justice  of  the  court,  and  such  order  is  refused  in  whole  or  in  part,  or 
be  granted  conditionally,  or  on  terms,  no  subsequent  application  upon 
the  same  state  of  facts  can  be  made  to  any  other  justice.(l) 

If  a  subsequent  application  is  made  to  another  justice  upon  the  same 
state  of  facts,  and  he  makes  an  order,  such  order  will  be  revoked.(2) 

The  mode  of  procuring  a  revocation  of  the  second  order,  is  by  an 
application  to  the  justice  who  made  it,  or  by  a  special  motion  to  the 
court.  In  case  the  application  is  made  to  the  same  justice,  no  notice 
need  be  given  to  the  opposite  party,  unless  directed  by  the  judge,  he 
having  power  to  revoke  his  own  orders,  without  notice.  Ordinarily, 
notice  to  the  opposite  party  will  be  required,  before  the  order  will  be 
revoked,  or  a  special  motion  can  be  made  to  procure  such  revocation. 
Notice  of  the  motion  and  copies  of  the  papers  upon  which  the  motion 
is  founded,  must  be  served  as  in  other  special  motions. 

When  a  notice  of  motion  is  given,  or  an  order  to  show  cause  is  re- 
turnable, before  a  judge  out  of  court,  and  at  the  time  fixed  for  the 
motion  he  is  absent,  or  unable  to  hear  it,  the  same  may  be  transferred 
by  his  order  to  some  other  judge,  before  whom  the  motion  might 
originally  have  been  made.(3)  • 

Motions  at  the  general  terms.]  What  I  have  already  said  applies  to 
such  motions  as  are  required  to  be  rnade  at  the  special  terms.  There 
are,  however,  certain  motions  which  ar'e  required  still  to  •  be  made  at 
the  general  terms,  for  which  purpose  certain  non-enumerated  days  are 
set  apart,  namely,  the  first  Monday  and  Thursday,  and  the  second  Fri- 
day in  term.(4) 

Bules  to  show  cause.]  The  course  is  sometimes  pursued,  of  calling 
upon  the  party,  by  a  rule,  to  show  cause  against  the  particular  relief 
sought.  For  this  purpose,  the  motion  is,  in  the  first  instance,  ex  parte  ; 
and  after  the  rule  is  obtained,  it,,  together  with  copies  of  the  papers  on 


a)  Rule  St.  (2)  Id. 

(3)  Code  sec.  404  (4)  Eiile  33. 
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which  it  is  founded,  must  be  served  upon  the  party  required  to  show 
cause,  in  the  same  manner  as  other  notices  of  motion.  The  case  is  then 
heard  in  the  same  manner  as  other  motions,  with  this  exception  only, 
that  the  party  showing  cause  is  entitled  to  open  the  argument  and  to 
reply.  The  same  rules,  also,  apply  as  to  awarding  costs ;  and  when 
the  rule  is  drawn  up,  upon  payment  of  costs,  whether  cause  be  shown 
against  it  or  not,  and  whether  made  absolute  or  discharged,  the  couit 
will,  of  course,  make  the  party  who  obtained  the  rule,  pay  the  costs. 
If  the  rule  be  drawn  up  with  costs,  if  no  cause  be  shown  against  it,  it 
is  made  absolute,  with  costs,  as  of  course ;  if  cause  be  shown  against  it, 
and  the  rule  be  made  absolute,  the  court  will  make  it  absolute,  with 
costs,  or  without,  in  their  discretion,  according  to  the  circumstances  of 
the  case  ;  but  if  it  be  discharged,  the  court  almost  uniformly  discharge 
it  with  costs,  to  be  paid  by  the  party  who  obtained  it.  Where  the 
rule  is  for  setting  aside  proceedings  for  irregularity,  if  no  cause  be 
shown  against  it,  it  is  made  absolute,  as  of  course,  with  costs  ;  if  cause 
be  shown  against  it,  and  the  rule  be  made  absolute,  it  is  made  absolute 
almost  uniformly,  with  costs ;  if  discharged,  it  is,  also,  almost  always 
discharged  with  costs,  to  be  paid  by  the  party  who  obtained  it.  But 
if  the  rule  be  silent  as  to  costs,  then,  if  no  cause  be  shown,  neither  party 
is  ordered  to  pay  costs ;  but  if  cause  be  shown,  the  rule  is  made  abso- 
lute, or  discharged,  with  or  without  costs,  in  the  discretion  of  the  court, 
according  as  they  are  of  opinion  that  the  motion  ought  or  ought  not  to 
have  been  made,  and  ought  or  ought  not  to  have  been  resisted.  If  the 
rule  have  been  made  absolute  too  soon,  or  either  party  have  been  taken 
by  surprise,  the  court  will  open  the  rule,  upon  application. 

The  practice  of  obtaining  orders  to  show  cause,  instead  of  giving  the 
regular  eight  days'  notice  of  motion,  is  now  very  frequently  resorted  to, 
as  the  time  for  showing  cause  is  entirely  discretionary  with  the  judge 
granting  the  order,  and  may  be  less  than  the  time  required  in  case  of 
notice.  But  it  is  to  be  observed  that  a  judge  cannot  by  an  order  to 
show  cause, ■prescribe  a  less  time  than  eight  _days,  unless  the  order  is 
returnable  before  himself.(l)  Nor  can  &  judge  out  of  court  make  an 
order  to  show  cause  before  the  court ;  it  must  be  returnable  before 
himself 

In  the  case  just  cited,  Harris,  J.,  says  "  The  court  may,  by  its  order, 
prescribe  a  shorter  time  for  giving  notice  of  a  motion  to  be  made  before 
the  court,  than  that  prescribed  by  law.  A  judge,  likewise,  when  a  motion 
is  to  be  made  before  himself,  may  prescribe  a  shorter  time.  But  I  do 
not  think  it  was  the  intention  of  the  legislature  that  any  judge  at 
chambers,  should  have  the  power  of  prescribing  a  shorter  time  than 


(1)  Merrilt  v.  Slocum,  6  How.  Pr.  Rep.  350. 
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eight  days  for  serving  notice  of  motion  to  be  made  in  court,  or  before 
another  judge." 

Motions,  where  made.]  All  special  motions  must  be  made  at  a  special 
term,  except  that  in  the  city  of  New  York,  a  motion  may  also  be  made 
to  a  justice  or  judge  at  his  chambers.  Motions  may  also  be  made  at 
the  general  terms,  on  the  first  day  of  the  term,  on  Thursday  of  the  first 
week,  and  on  Briday  of  the  second  week  of  the  term,  immediately  after 
the  opening  of  the  court  on  those  days.(l)  Motions  must  be  made 
within  the  district  in  which  the  action  is  pending,  or  in  a  county  adjoin- 
ing that  in  which  it  is  pending,  and  cannot  be  made  elsewhere.  In  the 
city  of  New  York,  if  the  action  is  triable  there,  the  motion  must  be 
made  in  that  city,  and  not  elsewhere. 

For  the  purpose  of  hearing  special  motions,  the  court  are  author- 
ized(2)  to  designate  the  times  and  places  of  holding  special  terms,  and 
in  pursuance  of  that  authority,  the  judges  in  each  district  have,  and  as 
often  as  required  by  law  will,  designate  in  their  respective  districts  the 
times  and  places  for  holding  the  speaial  terms. 


CHAPTEE  VI. 

OP   APPEALS   TO   THE    GENERAL   TERM    FROM    ORDERS    MADE   AT  THE 
SPECIAL  TERM,  OR  BT  A  SINGLE  JUDGE  AT  CHAMBERS. 

Section    I.  what  orders  are  appbalAble. 

II.  PROCEEDINGS  TO  PERFECT  APPEAL. 

III.  ARGUMENT  OF  APPEAL. 

IV.  DECISION  AND  PROCEEDINGS  THEREON. 


SECTION  I. 

WHAT  ORDERS  ARE  APPEALABLE. 


The  provisions  of  the  Code  authorizing  appeals  from  orders,  have 
given  rise  to  great  diversity  of  opinion  among  the  judges  of  this  court, 
and  it  is,  therefore,  with  difficulty  that  a  correct  classification  can  be 
made  from  the  mass  of  contradictory  decisions  of  the  court. 


(1)  Rule  36.  (2)  Code,  sec.  22. 
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The  Code(l)  provides  that  in  the  Supreme  Court,  the  Superior  Court 
of  the  city  of  New  York,  and  the  Court  of  Common  Pleas  for  the  city 
and  County  of  New  York,  an  appeal  upon  the  law  may  be  taken  to  the 
general  term  from  a  judgment,  &c.,  and  upon  the  fact  when  the  trial  is 
by  the  court  or  referees. 

The  succeeding  section(2)  provides  that  an  appeal  may  in  like  manner, 
and  within  the  same  time,  be  taken  from  an  order  made  at  a  special 
term,  or  by  a  single  judge  of  the  same  court,  or  a  county  or  special 
county  judge,  in  any  stage  of  the  action,  including  proceedings  supple- 
mentary to  the  execution,  and  may  be  thereupon  reviewed  in  the  fol- 
lowing cases : 

1.  When  the  order  grants  or  refuses,  continues  or  modifies  a  provi- 
sional remedy ;  or  grants,  refuses,  or  dissolves  an  injunction ; 

2.  When  it  grants  or  refuses  a  new  trial,  or  when  it  sustains  or  over- 
rules a  demurrer ; 

3.  When  it  involves  the  merits  of  the  action,  or  some  part  thereof,  or 
affects  a  substantial  right ; 

4.  When  the  order  in  effect  determines  the  action,  and  prevents  a 
judgment  from  which  an  appeal  may  be  taken ; 

5.  When  the  order  is  made  upon  a  summary  application  in  an  action 
after  judgment,  and  affects  a  substantial  right. 

No  orders  made  at  a  special  term  or  by  a  judge  other  than  those 
above  specified,  can  be  reviewed  on  appeal.  And  as  there  is  no  other 
way  provided  for  reviewing  orders,  it  seems  that  unless  the  order  is 
embraced  among  those  mentioned,  they  cannot  be  reviewed  at  all. 
Hence  the  decisions  and  orders  made  at  the  special  term  and  by  the 
judges  out  of  court,  in  a  great  variety  of  cases,  are  final  and  conclu- 
sive, and  cannot  be  reviewed. 

This  is  confined  to  orders,'  strictly  such,  for  there  are  a  number  of 
cases  which  may  be  heard  and  decided  at  the  special  term,  which  are 
afterwards  appealable  to  the  general  term,  such  as  motions  to  set 
aside  or  modify  a  report  of  referees,  where  the  report  is  upon  only  a 
part  of  the  issue.  So,  in  cases  of  motions  for  judgment  upon  special 
verdicts,  or  cases  reserved  on  the  trial  for  argument  or  further  consid- 
eration ;  issues  of  law  as  provided  by  the  Code ;  demurrers  to  plead- 
ings and  the  like,  which  must  all  be  heard  at  the  special  term.  In  them 
an  appeal  may  be  taken  to  the  general  term.  For  in  these  cases  a 
judgment  is  entered,  and  is  not  therefore  an  order.  But  where  a  report 
of  referees  is  sent  back  for  review  by  the  referees,  no  judgment  is 
entered,  but  an  order  made  sending  the  report  back.     No  appeal, 


(1)  Code,  sec.  348.  (2)  Seo.  349. 
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however,  can  be  taken  from  the  order,  unless  it  involves  the  merits  of 
the  action. 

Without  going  into  a  very  extended  review  of  the  decisions  which 
have  been  made  as  to  the  kinds  of  orders  from  which  appeals  may  be 
taken,  I  will  recur  to  some  of  the  most  leading,  as  giving  a  general  view 
of  the  subject. 

Under  the  first  subdivision,  very  little,  if  any  difference  of  opinion 
has  existed,  and  I  am  not  aware  that  there  is  any  opposing  decisions  as 
to  the  character  of  orders  embraced  within  that  subdivision,  from  which 
appeals  may  be  taken. 

Under  the  second  subdivision,  however,  namely,  when  the  order 
grants  or  refuses  a  new  trial,  or  when  it  sustains  or  overrules- a  de- 
murrer, the  question  has  been  considerably  discussed,  whether  this  is 
to  be  appealed  from  as  a  judgment,  or  as  an  order. 

This  class  of  appealable  orders  was  incorporated  into  the  Code  by 
the  amendments  of  1851.  Prior  to  that  time,  where  a  motion  for  a 
new  trial  was  granted  or  refused,  or  a  -demurrer  to  a  pleading  was  sus- 
tained or  overruled,  a  judgment  was  entered  upon  the  decision,  from 
which  judgment  an  appeal  might  be  taken.  And  although  the  Code 
as  now  amended,  in  express  terms  allows  an  appeal  from  the  order  sus- 
taining or  overruling  the  demurrer,  yet  it  has,  notwithstanding,  been 
held,  and,  as  I  think,  correctly,  that  the  decision  upon  a  demurrer 
is  not  an  order,  but  a  judgment,  and  can  only  be  appealed  from  as  a 
judgment.(l)  In  Brummond v.  Eusson,  the  court  say,  "I  do  not  un- 
derstand this  provision  as  converting  a  decision  upon  a  demurrer,  in 
all  cases,  from  a  judgment  into  a  mere  order.  When  a  demurrer  is 
sustained,  which  goes  to  the  whole  complaint  or  answer,  the  decision, 
as  it  determines  that  the  party  against  whom  it  is  given  has  no  right 
of  action  or  no  defence,  is  in  its  nature  a  final  judgment,  and  this  is  so 
even  wherft  liberty  to  amend  is  given,  if  .the  party  fail  to  avail  himself 
of  the  privilege  within  the  limited  time ;  but  when  the  demurrer  relates 
only  to  a  part  of  a  pleading,  the  decision  sustaining  or  overruling  it, 
may,  with  ■  great  propriety,  be  termed  an  order,  since  its  only  effect  is 
to  strike  out  or  retain  that  part  of  the  pleading  to  which  the  demurrer 
applies,  leaving  the  other  issues  undetermined." 

In  Dolph  V.  White,  a  similar  view  was  taken,  and  the  court  held, 
that,  where  a  demurrer  to  the  entire  complaint  is  sustained,  and  judg- 
ment directed  in  favor  of  the  defendant,  without  leave  to  the  plaintiff 
to  amend,  the  decision,  although  made  or  placed  in  the  form  of  an 
order,  cannot  be  appealed  from  as  an  order,  and  that  the  only  mode  of 


(l)-Drummond  v.  Husson,  8  How.  Pr.  Rep.  246;   Dolph  v.  White,  Ibid,  275;  Bruce 
T.  Pinokney,  Ibid,  39'7 ;  Lewis  v.  Acker,  Ibid,  414.  >^ 
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reviewing  it  is  by  an  appeal  from  the  judgment  wien  perfected. 
This  conflicts  somewhat  with  the  case  first  cited,  inasmuch  as  it  was 
there  held,  that  the  right  given  to  amend,  could  make  no  difference. 

Bat  in  a  later  case,  Lewis  v.  Acker, (^)  where  there  was  an  order  of  the 
special  term,  rendering  judgment  on  demurrer,  with  leave  to  amend  on 
payment  of  costs,  it  was  held,  that  judgment  must  actually  be  entered, 
before  an  appeal  would  lie. 

And  it  is  said  in  Brvae  v.  Pinckney,{^)  that  even  where  the  order 
overruled  a  demurrer  as  frivolous,  judgment  must  be  first  entered,  be- 
fore an  appeal  could  be  taken. 

These  views  and  constructions  of  the  section  of  the  Code  under  con- 
sideration, are  conformable  with  the  decisions  made  prior  to  the  amend- 
ments of  1851,  before  referred  to. 

In  Benthy  v.  Jones,{B)  it  was  held,  that  the  decision  of  a  demurrer 
was  not  an  order,  but  a  judgment.  And  in  King  v.  Stafford,{4:)  a  sim- 
ilar decision  was  made.  In  these  cases  the  question  arose,  whether 
the  appeal  should  be  from  an  order  or  a  judgment,  and  the  court  held, 
that  it  was  the  judgment,  and  not  the  order,  from  which  the  appeal 
should  be  taken. 

I  am  not  aware  that  it  has  been  decided  by  this  court,  that  an  order 
granting  or  refusing  a  new  trial,  may  not  be  appealed  from  as  an  order. 
But  I  cannot  perceive  any  difference  between  such  an  order,  and  on^e 
sustaining  or  overruling  a  demurrer.  In  both  the  cases  judgment 
must  be  entered  and  the  appeal  taken  from  that. 

It  may,  therefore,  be  considered  as  settled,  that  in  all  cases  where  a 
new  trial  is  granted  or  refused,  or  a  demurrer  is  sustained  or  overruled, 
judgment  must  be  entered  upon  the  decision  of  the  court,  and  an  ap- 
peal taken  from  the  judgment. 

The  third  subdivision  of  appealable  orders,  namely,  "  when  it  involves 
the  merits  of  the  action,  or  some  part  thereof,  or  affects  a  substantial 
right,"  is  involved  in  greater  difiiculty  in  giving  to  it  a  proper  con- 
struction. It  is,  however,  I  think,  well  settled,  that  mere  questions  of 
practice  are  not,  in  general,  appealable,  inasmuch  as  it  cannot  be  said 
that  such  questions  "involve  the  merits  of  the  action." 

Upon  this  subject,  Selden,  Justice,  says,(5)  the  word  "  merits,"  if  taken 
in  its  ordinary  acceptation,  would  mean  the  abstract  justice  of  the  case, 
without  regard  to  any  technical  or  arbitrary  rules  of  law ;  but  to  give 
that  signification  to  the  word,  would,  in  effect,  deny  an  appeal  in  many 
if  not  most  cases  where  a  fixed  rule  or  a  Veil  settled  principle  of  law 
had  been  violated,  and  allow  it  in  those  cases  where  a  judge  had  been 


(I)  8  How.  Pr.  Rep.  414.  (2)  Ibid,  39T. 

(3)  4  How.  Pr.  Rep.  335.  (4)  5  Ibid,  30. 

(5)  St.  John  V.  "West,  4  How.  Pr.  Rep.  329. 
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called  upon  to  exercise  a  sound  discretion  in  settling  the  equities  of  the 
parties,  in  regard  to  some  interlocutory  matter,  thus  reversing  all  the  pre- 
vious theory  and  practice  of  our  courts. 

Thus,  it  has  been  held  that  an  order  in  the  discretion  of  the  court  is 
not  appealable.(l) 

So  of  an  order  refusing  leave  to  reply,  after  the  time  to  reply  had 
expired.(2) 

So  of  an  order  refusing  to  strike  out  matter  irrelevant  or  redundant 
in  a  pleading.(3)  ■  , 

And  so,  generally,  of  all  orders  relating  to  the  practice  in  the  action, 
and  which  vest  in  the  discretion  of  the  court. 

In  order,  therefore,  to  be  appealable  under  the  thiijd  subdivision,  the 
merits  of  the  action  must  be  involved,  or  a  substantial  right  affected. 

A'p'peal  when  taken.]  An  appeal  from  an  order  made  by  a  single 
judge,  either  at  special  term  or  out  of  court,  must  be  taken  within 
thirty  days'after  written  notice  of  the  order  shall  have  been  received 
by  the  party  intending  to  appeal.(4)  The  only  way,  therefore,  of  limit- 
ing the  appeal,  is  by  giving  written  notice  of  the  order  to  the  opposite 
party. 

If  the  appeal  is  not  brought  within  the  thirty  days  the  right  will  be , 
lost,  and  the  court  have  no  power  to  extend  or  enlarge  the  time.(5) 

Notice  ofapj)eal']  The  party  wishing  to  appeal  from  an  order  rnust 
prepare  a  notice,  stating  that  he  appeals  from  the  order  or  froni  some 
specified  part  thereof,  to  the  general  term.  The  order  appealed  from 
must  be  described  with  accuracy,  in  respect  to  its  date,  names  of  parties, 
and  purport ;  and  where  the  appeal  is  from  a  part  of  the  order  only, 
the  notice  must  specify  particularly  the  part  appealed  from. 

Serving  of  notice.]  The  notice  of  appeal  must  be  served  upon  the 
attorney  of  the  adverse  party,  and  must  also  be  served  on  the  clerk 
with  whom  the  order  was  entered.  The  notice  is  served  like  other 
notices  in  the  cause.(6)  It  need  not  be  a  personal  service,  but  nSay  be 
by  mail  or  otherwise,  as  in  the  case  of  other  notices.  It  must,  how- 
ever, be  within  the  time  allowed  for  appealing. 

No  security  is  required  upon  an  appeal  from  an  order,  to  the  general 
term.  Hence  it  is  not  necessary  to  execute  any  undertaking  as  in 
cases  of  appeals  from  judgments.(7) 

(1)  St.  John  V.  "West,  3  Code  Rep.  85  ;  Seeley  v.  Chittenden,  10  Barb.  S.  C.  Rep.  303. 

(2)  Thompson  v.  Starkweather,  2  Code  Rep.  41. 

(3)  Bedell  v.  Stickles,  3  Code  Rep.  105.        (4)  Code,  sec.  332. 
(5)  Code,  sec.  405,  and  see  "V"ol.  I.,  p.  V63.    (6)  Seepost. 

(7)  Nicholson  v.  Dunham  and  others,  1  Code  Rep.  119;  Beach  v.  South  worth,  ibid,  99  ; 
Allen  V.  Johnson,  2  Sand.  S.  C.  Rep.  629. 
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The  language  is,(l)  "  In  the  Supreme  Court,  &c.,  an  appeal  upon  the 
law  may  be  taken  to  the  general  term,  from  adjudgment,  &c.,"  but  to 
make  the  appeal  effectual,  security  must  be  given.  Then  follows  sec- 
tion 849,  "  an  appeal  may,  in  like  manner,  and  within  the  same  time  be 
taken  from  an  order,"  &c.  JSTow  the  words  "  in  like  manner,"  refer  to 
the  subject  matter  of  the  appeal,  that  is,  that  it  may  be  taken  "  upon  the 
law,"  and  has  no  reference  to  the  security  to  be  given  upon  appeals 
from  judgments.  The  security  to  be  given  in  appeals  from  judgments 
is  an  undertaking  in  the  sum  of  two  hundred  and  fifty  dollars,  and  it 
can  scarcely  be  supposed  that  security  in  that  amount  would  be  re- 
quired in  appeals  from  interlocutory  orders.  The  entire  spirit  and 
intent  of  the  Oodq  in  requiring  security  in  appeals  from  judgments,  is  at 
war  with  the-  idea  that  it  is  required  in  appeals  from  orders.  The  ob- 
ject of  the  security  is  to  stay  the  proceedings,  and  wherever  the  under- 
taking is  spoken  of,  it  is  in  reference  to  the  judgment.  Appeals  from 
orders  are  heard  as  motions,  upon  the  same  papers  used  before  the 
judge;  no  copies  are  required  for  the  judges,  and  they  are  usually 
speedily  disposed  of,  taken  up  on  the  motion  days,  in  term,  and  heard 
as  interlocutory  motions  are  heard  ;  and  there  is,  therefore,  nothing  in 
the  nature  of  the  appeal  or  the  manner  of  conducting- it,  that'  would 
seem  to  require  security.  It  has  been  decided  that  the  costs  upon 
appeals  from  orders  cannot  exceed  ten  dol]ars,(2)  and  are  in  the  discre- 
tion of  the  court ;  hence  security  in  the  sum  of  two  hundred  and  fifty 
dollars,  with  sureties  to  justify  in  double  the  amount,  would  be  exces- 
sive. In  short,  as  security  upon  such  appeals  is  not  by  the  terms  of 
the  statute  required,  and  can  only  be  by  implication  or  inference,  the 
court  will  not  require  it,  it  being  contrary  to  the  spirit  of  the  law  and 
the  intent  of  the  legislature. 

Papers  to  he  iised.']  The  appeal  from  an  order  is  heard  upon  the 
same  papers  that  were  used  upon  'the  argument  before  the  special  term 
or  judge  who  made  the  order.  No  other  or  additional  papers  can  be 
used.  As  has  been  before  stated,  the  papers  on  both  sides,  upon  a 
special  motion,  must  be  filed  with  the  clerk  where  the  order  is  entered. 
At  least  eight  days  before  the  time  for  hearing  the  appeal,  a  certified 
copy  of ,  the  papers,  order  appealed  from,  and  notice  of  appeal,  should 
be  procured  by  the  appellant  from  the  clerk,  and  a  copy  thereof  served 
upon  the  respondent  or  opposite  party. 

There  does  not  seem  to  be  any  other  mode  of  getting  the  facts  pro- 
perly before  the  court.  Formerly  appeals  from  orders  made  by  a  judge 
at  chambers  came  up  in  the  shape  of  a  motion  to  vacate,  modify,  or 


(1)  Code,  sec.  348.  (2)  Savage  v.  Darrow,  4  How.  Pr,  E.  74. 
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discharge  the  order.  The  motion  was  founded  upon  affidavits  of  what 
transpired  before  the  judge  who  made  the  order.  Such  orders  were 
seldom  or  never  entered,  and  the  motion  was  made  at  the  special  term. 
The  practice  of  appealing  from  orders,  as  provided  by  the  Code,  seems 
to  be  essentially  different  from  that  which  heretofore  existed  to  obtain 
similar  relief  Now  the  appeal  carries  the  question  from  the  special 
term  directly  to  the  general  term.  If  the  order  is  made  by  a  judge  out 
of  court,  it  must  first  be  entered  with  the  clerk.  The  appeal  is  limited 
to  specified  cases,  and  can  only  be  heard  upon  the  papers  used  at  the 
special  term,  or  before  the  judge.  And  for  the  purpose  of  enabling 
the  parties  to  get  the  papers,  or  copies  of  them,  they  are  required  to  be 
filed.  Hence  the  practice  would  seem  to  be,  to  require  the  appeal  to 
be  heard  upon  a  certified  copy  of  the  papers  on  file  with  the  clerk,  as 
the  best  evidence  of  what  transpired  before  the  special  term,  or  the 
judge  whq  made  the  order,  and  not  upon  affidavits,  which  is  the  most 
uncertain  a,nd  unsatisfactory  mode  of  presenting  any  question  to  a 
court,  as  there  will  always  be  more  or  less  conflict  in  the  statements  of 
the  respective  attorneys  as  to  what  papers  were  read,  and  what  took 
place  before  the  judge  or  special  term. 

It  is  not  necessary  to  make  copies  of  the  papers  for  the  court,  as  in 
appeals  from  judgments,  for  the  appeal  from  an  order  is  heard  as  a 
motion. 

Nor  is  it  necessary  to  prepare  points. 

Notice  of  hearing.]  Either  party  may  notice  the  appeal  for  argument. 
It  must  be  noticed  for  the  first  day  of  a  general  term,  by  a  written 
notice  of  at  least  eight  days.  The  notice  must  specify  the  time  and 
place,  when  and  where,  the  appeal  will  be  heard.  And  it  must  be 
heard  in  the  district  embracing  the  county  where  the  order  was  entered, 
or  in  a  county  adjoining  the  one  where  it  was  entered.(l) 

No  note  of  issue  is  necessary,  as  the  appeal  is  not  put  upon  the 
calendar. 

Argument^  The  argument  of  the  appeal  is  heard  on  a  motion  day 
in  term,  when  it  is  called  up  by  either  party  having  noticed  it. 

The  motion  days  in  the  general  term  are,  the  first  day  of  the  term; 
Thursday  of  the  first  week  of  the  term,  and  Friday  of  the  second  week 
of  the  term,  immedfately  after  the  opening  of  the  court  on  such  days.(2) 
The  appeal  may  be  heard  on  either  of  these  days,  and  it  need  not  be 
brought  on  the  first  day ;  nor  can  a  default  be  taken  for  not  bringing 
it  on  until  Friday  of  the  second  week  of  term,  unless  the '  respondent 
has  noticed  the  appeal  himself. 


(1)  Code,  sec.  346.  (2)  Rule  33. 
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The  appellant's  counsel  reads  the  papers  and  opens  the  argument ; 
the  respondent's  counsel  replies,  and  the  appellant's  counsel  closes  the 
argument.     Only  one  counsel  on  each  side  is  allowed  to  argue.(l) 

Either  party  having  noticed  the  appeal  for  hearing,  may,  if  the  other 
party  does  not  appear  to  argue,  move  for  and  take,  on  furnishing  proof 
of  the  service  of  notice  of  the  hearing,  such  order  as  he  claims  to  be 
entitled  to,  either  of  affirmance  or  reversal  of  the  order  appealed  from, 
as  the  case  may  be.(2) 

Where  a  default  is  thus  taken,  it  is  the  duty  of  counsel  who  moves 
to  indorse  his  name  upon  the  papers.(3)  This  is  done  usually  upon 
the  back  of  the  notice  of  hearing. 

Decision.]  •  Upon  the  decision  being  pronounced  by  the  court,  the 
proper  rule  should  be  drawn  up,  and  entered  with  the  clerk.  If  the 
rule  is  special,  it  should  be  submitted  to  the  opposite  attorney  or  coun- 
sel, and,  in  case  of  disagreement,  must  be  settled  by  the  court. 

Get  a  certified  copy  of  the  rule  and  serve  it  upon  the  opposite  attor- 
ney. 

Costs.]  The  costs  upon  an  appeal  are  in  the  discretion  of  the  court. 
When  awarded  to  either  party  they  are  the  same  as  upon  a  motion,  viz. : 
ten  dollars.(4:) 

As  a  general  rule,  when  the  order  appealed  from  is  reversed,  costs 
will  be  given  to  the  prevailing  party ;  and,  when  it  is  affirmed,  the  re- 
spondent will  be  entitled  to  costs.  But  when  the  order  is  modified 
merely,  no  costs  will  be  given  to  either  party.  The  same  general  rules, 
in  respect  to  costs  upon  special  motions,  are  applicable  to  the  question 
of  costs  upon  appeals  from  orders.(5) 

Costs  luhen  payable.]  The  party  who  is  required  by  the  rule  or  order 
to  pay  costs  or  perform  any  condition,  has  twenty  days  for  that-  pur- 
pose after  the  order  has  been  served  upon  him.  And  if  costs  are  to  be 
taxed,  he  has  twenty  days  after  they  have  been  taxed  to  pay  them,(6) 
and  no  proceeding  can  be  instituted  to  enforce  the  order  or  process' 
issued  to  collect  the  costs,  until  the  twenty  days  have  elapsed. (^) 

Costs,  how  coUedaile.]  If  the  costs  are  not  paid  within  the  time  limited 
for  that  purpose,  they  may  be  collected  by  execution,  issued  to  the 


(1)  Rule  14.  (2)  Rule  25. 

(3)  Rule  26. 

(4)  Savage  and  Oowen  v.  Darrow,  4  How.  Pr.  R.  14. 

(5)  See  ante,  p.  194.  (6)  Rule  35. 
(1)  See  ante,  p.  196. 
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steriff,  reciting  the  appeal  and  order  for  costs,  and  commanding  him  to 
collect  the  amount  out  of  the  personal  property  of  the  person  liable  to 
pay  the  same.(l)  ^ 

The  same  rules  which  are  applicable  to  executions  for  costs  of  mo- 
tions are  equally  so  to  the  process  to  collect  the  costs  granted  upon  an 
appeal  from  an  order.(2)  It  can  only  be  collected  out  of  the  personal 
property  of  the  party,  and  is  not  a  lien  upon  the  real  estate.  Nor  can 
the  costs,  on  failure  to  collect  out  of  the  personal  property,  be  after- 
wards included  in  the  judgment  for  the  purpose  of  making  them  a 
lien  upon  the  real  estate  of  the  party. 

The  execution  may  be  issued  to  the  same  counties,  and  is  subject  to 
the  same  rules,  and  is  returnable  within  the  same  time,  and  in  the  same 
manner,  as  executio'ns  issued  upon  judgments.(3) 


CHAPTER  VII. 

OP  THE  SERVICE  OP  NOTICES  AND  OTHER  PAPERS  IN  A  SUIT. 

All  notices  must  be  in  writing.(4)  And,  when  the  suit  is  prosecuted 
or  defended  by  attorney,  must  be  signed  by  the  attorney  on  record.  It 
should  be  entitled  correctly  in  the  name  of  the  cause  and  court,  and 
where  there  are  two  causes  pending  between  the  same  parties,  the  notice 
should  specify  to  which  it  refers.  If,  however,  the  notice  fully  apprizes 
the  party  of  its  object,  so  that  he  cannot,  be  misled,  it  will  be  deemed 
sufficient.  (5) 

Service  of  papers.]  Service  of  papers  may  be  of  three  kinds :  1.  on 
the  party  himself;  2.  on  his  attorney ;  3.  by  mail.  In  this  order  the 
subject  will  be  considered. 

^  Service  on  the  party  himself.']  According  to  a  former  practice  of  this 
court,  where  a  party  who  was  not  himself  an  attorney,  appeared  and 
prosecuted  or  defended  in  person,  it  was  not  incumbent  on  his  adver- 
sary to  serve  any  of  the  papers  or  notices  in  the  cause  upon  him,  other 
than  such  as  were  intended  to  lay  the  foundation  of  an  attachment  for 
a  contempt ;  it  being  required  that  they  should  be  affixed  in  the  office 


(1)  Laws  184T,  Chap.  390,  see.  3,  and  see  ante,  p.  196. 
*  (2)  As  to  which  see  ante,  p.  196.  (3)  As  to  which  see  ante,  pp.  82,  12^. 

(4)  Code,  sec.  408.  (5)  11  "Wend.  Rep.  178. 


208  OP  THE  SERVICE  OF  NOTICES 

of  one  of  the  clerks  of  the  court.  Such  a  service,  in  point  of  fact,  and 
indeed  in  point  of  intention,  gave  no  notice  whatever,  in  most  cases,  to 
the  party  for  whom  it  was  designed,  and  in  general  the  first  intimation 
he  had  of  any  proceedings  on  the  part  of  his  adversary,  was  an  execu- 
tion upon  a  j  udgment  against  him.  This  course  of  practice  having  been 
deemed  by  the  court  to  be  contrary  to  the  spirit  of  the  common  law 
and  statutory  rule,  allowing  a  party,  if  he  saw  fit,  to  prosecute  or  defend 
in  person,  they  provided  by  rule,  that  where  a  party  other  than 
an  attorney  of  the  court  prosecuted  or  defended  in  person,  the  service 
of  papers  might  be  on  such  party  personally  (and  for  every  purpose 
except  a  contempt,  leaving  them  at  his  dwelling-house  was  regarded  as 
personal  service),  (1)  or  by  putting  the  same  into  the  post  ofiice,  directed 
to  him  at  his  place  of  residence ;  and  no  service  of  notices  or  papers  in 
the  ordinary  proceedings  in  a  cause,  should  be  necessary  to  be  made 
on  a  defendant  who  had  not  appeared  therein,  except  where  the  de- 
fendant was  returned  imprisoned  for  want  of  bail,  in  which  case  a  copy 
of  the  declaration  and  notice  of  rule  to  plead  should  be  delivered  to 
him,  or  to  the  sheriff  or  jailer  in  whose  custody  he  should  be,  and  where 
an  exception  was  entered  to  bail,  and  no  notice  of  retainer  of  an  attorney 
to  defend  was  given,  notice  of  -such  exception  should  be  delivered  to 
the  sheriff  or  one  of  his  deputies. 

The  principles  of  the  former  rule  of  this  court  are  fully  recognized 
in  the  Code,  and  where  a  party  prosecutes  or  defends  in  person,  as  he 
may  in  all  cases  do,  the  service  of  papers  is  to  be  made  oh  him  in  the 
same  manner  as  upon  an  attorney. 

Service  on  attorney'^  "Where  a  party  has  an  attorney  in  the  action, 
the  service  of  papers  shall  be  made  on  the  attorney  instead  of  the 
party.(2)  Hence,  after  notice  of  retainer  the  service  must  be  on  the 
attorney.  And  the  only  exception  to  this  is,  where  the  object  is  to 
bring  the  party  into  contempt,  in  which  case  the  service  must  be  upon 
the  party  personally. (3) 

In  order  to  make  the  service  good,  it  is  a  general  rule,  that  every- 
thing must  be  done,  to  bring'it  home  to  the  party.(4:)  Upon  the  at-  ^ 
torney  himself,  service  may  be  made  at  any  time,  and  in  any  place. 
And  notices  and  papers  may  be  served  on  an  attorney,  during  his  ab- 
sence from  his  of&ce,  by  leaving  the  same  with  his  clerk  in  his  office 
or  with  a  person  having  charge  thereof;  or,  where  no  person  is  to  be 
found  in  the  office,  by  leaving  the  same  between  the  hours  of  six  in 
the  morning  and  nine  in  the  evening,  in  some  suitable  and  conspicuous 


(1)  3  Johns.  Rep.  439  ;  2  Price,  4.  (2)  Code,  sec.  423. 

(3)  Code,  see.  418.  (4)  1  Johns,  ^as.  136. 
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place  in  sucli  office ;  or,  if  the  office  be  not  open  so  as  to  admit  of  ser- 
vice therein,  then  by  leaving  the  same  at  the  attorney's  residence,  with 
some  person  of  suitable  age  and  discretion.(l)  Service  on  a  clerk 
while  in  the  office,  is  sufficient  under  this  rule,  whether  the  attorney 
be  there  or  not,  (2)  and  such  service  has  been  held  to  be  sufficient  as  late 
as  ten  o'clock  at  night,(3)  but  an  affidavit  of  service  on  a  clerk  or  some 
person  belonging  to  the  office,  must  not  only  state  that  he  was  at  the 
time  in  the  office,(4)  but  must  also  show  a  relation  between  the  person 
served  and  the  atto?ney.(5) 

&rvice  hy  mai'Z.]  When  the  person  making  the  service,  and  the  per- 
son on  whom  it  is  to  be  made,  reside  in  different  places,  between  which 
there  is  a  regular  communication  by  mail,  the  service  must  be  made  by 
mail.(6)  In  such  cases  the  paper  must  be  deposited  in  the  post  office, 
addressed  to  the  person  on  whom  it  is  to  be  served,  at  his  place  of  resi- 
dence, and  the  postage  paid. 

The  entire  legal  postage  mast  be  paid.(7)  An  attorney  is  not  bound 
to  take  a  letter  from  the  post  office  charged  with  postage,  though  he 
have  reason  to  believe  it  contains  law  papers  ;  and  the  effect  of  his  omis- 
sion is  the  default  of  his  adversary.(8) 

It  seems  that  when  mail  service  is  resorted  to,  the  paper  must  be  de- 
posited in  the  post  office  at  the  residence  of  the  attorney  making  the 
service.(9)  The  "  place  of  residence,"  however,  is  understood  to  mean 
the  name  of  the  post  office  where  the  party  or  attorney  usually  does 
business,  and  the  attorney  may  decide  where  is  his  place  of  residence 
by  his  indorsement  on  the  papers.(lO) 

Hence,  it  has  been  held,  that  a  paper  deposited  by  the  agent  of  the 
attorney  making  the  service,  in  a  post  office  in  a  different  town  from 
that  in  which  the  attorney  resides,  is  not  a  good  service,  except  from 
the  time  it  is  actually  received.(ll) 

When  the  paper  is  thus  deposited  in  the  post  office  at  the  residence 
of  the  party  making  the  service,  correctly  addressed,  and  the  postage 


(1)  Code,  aeo.  409,  sub.  1. 

(2)  1  Cowen,  215. 

(3)  8  Johns.  360. 

(4)  2  Johns.  Caa.  Ill ;  S.  C.  Coleman,  135;  3  Caines,  88. 

(5)  1  Johns.  Cas. 

(6)  Code,  sec.  410. 

(Y)  1  Hill  Rep.  21 ;  1  Hoiv.  Pr.  Eep.  158. 

(8)  19  Wend.  Rep.  87;  10  Ibid,  634. 

(9)  Sohenk  v.  MoKie,  3  Code  Rep.  54;  4  How.  Pr.  Eep.  246. 

(10)  Rowell  V.  MoCormiok;  5  How.  Pr.  Rep.  33T  ;  Sup.  Ct.  Rule  5. 

(11)  Sehenk  v.  McKie,  3  Code  Rep.  64;  Peebles  v.  Rogers,  5  How.  Pr.  6ep.  208. 
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paid,  the  service  is  deemed  complete,. and  the  party  to  whom  it  is  ad- 
dressed takes  the  risk  of  the  failure  of  the  mail.(l) 

So,  the  service  by  mail  is  good,  although  deposited  in  the  post  office 
on  the  last  day  for  service,  after  the  mail  has  closed,  if  otherwise  made 
in  conformity  with  the  statute.(2) 

A  service  by  mail  must  be  douhh  the  time  required  in  cases  of  per' 
sonal  service.(8)  The  service  is  deemed  to  have  been  made  on  the  day 
the  paper  is  mailed.{4) 

Tme  of  service^  how  computed.']  The  Code  provides  that  the  time 
within  which  an  act  shall  be  done,  shall  be  computed  by  excluding 
the  first  day  and  including  the  last.(5)  If  the  last  day  be  Sunday,  the 
party  has  the  whole  of  the  next  day.(6) 

In  giving  a  construction  to  this  section,  the  court  have  held  both 
ways  in  respect  to  notices  of  less  than  a  week.  Thus,  in  one  case,(7) 
it  is  decided  that  a  notice  served  on  Saturday  for  Monday,  is  not  two 
days,  and  that  Sunday  should  be  excluded  in  computing  time,  where 
the  notice  is  less  than  a  week.  But  in  another  case,(8)  it  was  held 
otherwise.  The  court  say,  "  We  know  of  no  rule  or  principle  by  which 
Sunday  is  to  be  excluded  from  the  computation,  where  it  is  an  inter- 
mediate day,  and  supposed  the  law  on  the  subject  was  settled.  The 
law  is  established  here,  that  Sunday  must  be  computed,  when  it  is  an 
intermediate  day."  And  the  same  view  is  taken  by  Hand,  Justice,  in 
another  case.(9) 

Indeed,  from  the  very  explicit  language  of  the  Code,  there  would 
seem  to  be  very  little  room  for  doubt,  and  Sunday  can  only  be  ex- 
cluded in  the  computation  of  time,  where  it  is  the  last  day,  when  the 
party  has  the  whole  of  the  next  day  to  perform  in. 

There  are  some  cases  where  this  construction  of  the  statute  would 
be  doubtless  highly  injurious  to  the  rights  of  parties;  as,  for  instance, 
costs  are  to  be  adjusted  upon  two  days'  notice  to  the  opposite  party. 
Now  the  notice  of  adjustment  may  be  served  late  on  Saturday  in  Buf- 


(1)  Lawler  v.  Saratoga  Mut.  Ins.  Co.,  2  Code  Rep.  114 ;  Crittenden  v.  Adams,  1  Code 
Rep.  (N.  S.)  21 ;  Gibson  v.  Murdook,  1  Code  Rep.  103 ;  Radoliffe  v.  Van  Benthuysen,  3 
How.  Pr.  Rep.  61 ;  Van  Horn  v.  Montgomery,  5  lb.  238;  Jacobs  v.  Hooker,  1  Barb.  Sup. 
Ct.  Rep.  n ;  Rowell  v.  McCormiek,  1  Code  Rep.  (N.  S.)  13. 

(2)  Noble  V.  Trotten,  3  Cods  Rep.  35;  4.  How.  Pr,  Rep.  322  ;  Radoliffe  v.  Van  Benthuy- 
sen, 3  How.  Pr.  Rep.  Bt ;  Schenck  v.  McKie,  3  Code  Rep.  24;  4  How.  Pr.  Rep.  246. 

(3)  Code,  sec.  412. 

(4)  20  Wend.  Rep.  684;   1  How.  Pr.  Rep.  50,  152. 
{5)  Code,  sec.  40'?.  (6)  Ibid. 
(1)  Whipple  V.  Williams,  4  How.  Pr.  Rep.  28. 

(8)  King  V.  Dowdall,  2  Sand.  S.  C.  Rep.  131. 

(9)  Easton  v.  Chamberlain,  3  How.  Pr.  Rep.  412. 
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falo,  for  the  adjustment  by  the  clerk  of  the  city  and  county  of  New 
York  on  the  succeeding  Monday  at  an  early  hour.  In  this  case  it  would 
be  impossible  to  oppose  the  taxation,  and  the  court  would  doubtless  set 
it  aside  as  oppressive. 

Under  the  former  practice  and  organization  of  the  court,  it  was  held, 
that  where  the  service  of  a  paper  was  delayed  until  the  day  on  which 
a  default  for  the  want  of  it  might  be  regularly  taken,  and  the  attorney 
without  knowledge  of  any  service,  took-fhe  default  on  that  day,  it  was 
upheld  as  regular,  though  in  fact  taken  after  the  paper  was  served.(l) 
And  such  I  presume  to  be  the  practice  now.  Defaults  are  abolished, 
and  if  an  answer  is  served  after  the  expiration  of  the  time  for  service, 
the  plaintiff  is  not  bound  to  receive  it,  and  may  go  on  and  perfect  his 
judgment  upon  failure  to  answer. 

Proof  of  service.]  In  most  cases  it  is  necessary  to  be  prepared  to 
furnish  evidence  of  the  service.  This  may  be  done  in  two  ways:  1. 
By  afi&davit.  2.  By  admission.  The  afiidavit  must  specify  the  mode 
of  service,  i.  e.,  whether ,personal  or  otherwise.  If  the  service  is  on  the 
clerk,  the  affidavit  must  so  state,  and  that  he  was  at  the  time  in  the 
office.(2)  So,  where  the  service  was  by  leaving  in  the  office,  the  affida- 
vit must  state  that  the  office  was  open,  but  no  person  therein,  and  that 
the  paper  was  left  in  a  conspicuous  place  therein. (3)  So,  where  the 
service  is  by  mail,  the  requisites  of  the  statute  must  be  stated  in  the 
affidavit  to  have  been  complied  with.(4:) 

Admission.]  The  most  usual  mode  is  to  procure  the  written  admis- 
sion of  the  attorney  upon  whom  the  service  is  made.  This  is  done  by 
a  brief  memorandum  indorsed  on  the  original  paper,  a  copy  of  which 
is  served.  "I  admit  due  service  of  a  copy  of  the  within. — A.  B.,  At- 
torney, &c."  The  court  will  take  judicial  notice  of  the  signatures  of 
its  attorneys.(5) 

An  admission  in  writing  of  due  service  of  a  notice  of  motion,  will 
preclude  the  opposite  party  from  objecting  to  the  want  of  full  notice, 
although  it  be  affirmatively  shown  that  he  had  not  full  notice.(6)  The 
written  admission,  however,  relates  only  to  the  mode  of  service.(7) 

Irregularity  of  service  and  waiver.]  An  irregularity  in  the  service  of 
a  paper  is  always  waived,  if  the  paper  served  is  retained  and  acted 


(1)  18  Wend.  Rep.  533,  655;  6  Hill  Rep.  368. 

(2)  2  Johns.  Oases,  111 ;  3  Gaines  Rep.  88. 

(3)  1  How.  Pr.  Rep.  91.  (4)  25  Wend.  Rep.  611. 
(5)  2  Hill  Rep.  361.  (6)  12  Wend.  Rep.  227. 
(7)  2  Hill  Rep.  362. 
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upon.(l)    If  there  is  an  irregularity  in  the  service,  the  paper  should 
be  returned  within  a  reasonable  time.  (2)    An  irregularity  may  also  be 
waived  by  parol ;  and  the  court  will  hold  the  party  to  it,  notwithstand- 
ing the  rule  requiring  all  agreements  between  the  parties  or  their  at-^ 
tornies  to  be  in  writing.(3) 

Service  of  orders.']  Orders  are  of  no  effect  until  served  on  the  oppo- 
site party,  or  his  attorney.  The  usual  and  sufficient  mode  of  service, 
is  by  delivering  a  copy  of  the  order  and  showing  the  original.  The 
original,  however,  need  not  be  shown,  except  where  a  personal  service 
is  necessary,  as  where  the  object  js  to  bring  the  party  into  contempt.(4) 


(1)  Greorgia  Lumber  Co.  v.  Strong,  3  How.  Pr.  Rep.  246. 

(2)  MoGown  v.  Leavenworth,  3  Code  Rep.  151. 

(3)  1  Hill,  62'7.  (4)  Code,  sec.  418 ;  19  "Wend.  Rep.  9. 
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SECTION  I. 

OBJECT  OF  THE  ACTION  AND  HOW  COMMENCED. 

Previous  to  the  adoption  of  the  Constitution  of  1846,  the  Court  of 
Chancery  possessed  the  sole  power  of  decreeing  the  foreclosure  of  a 
mortgage  and  a  sale  of  the  mortgaged  premises.  A  court  of  law  had 
no  jurisdiction  in  such  cases,  and  the  only  modes  of  obtaining  satisfac- 
tion of  a  mortgage  by  the  sale  of  the  mortgaged  premises,  was  by  a  bill 
in  Chancery,  or  a  foreclosure  under  the  statute. 

But  in  the  abolition  of  the  Court  of  Chancery,  the  powers  which  had 
been  exercised  by  the  Chancellor,  were  transferred  to  the  justices  of 
the  Supreme  Court,  and  in  some  instances  to  the  county  judges. 

The  Code  of  Procedure  destroys  all  distinctions  between  actions  at 
law  and  suits  in  equity,  (1)  and  hence  there  is  now  but  one  form  of 
action. 

The  object  of  instituting  an  action  for  the  foreclosure  of  a  mortgage, 

(1)  Code,  sec.  69. 
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is  to  obtain  a  judgment  of  sale  of  the  mortgaged  premises,  and  a  fore- 
closure of  the  equity  of  redemption  of  the  mortgagor,  and  of  all  junior 
incumbrancers  by  way  of  mortgage,  judgment,  or  otherwise.  The 
statute(l)  authorizes  the  court,  in  actions  for  the  foreclosure  and  satis- 
faction of  a  mortgage,  to  decree  or  direct  the  sale  of  the  mortgaged 
premises,  or  as  much  as  may  be  sufficient  to  discharge  the  amount  due 
on  the  mortgage,  and  the  costs  of  the  suit. 

The  action  for  the  foreclosure  of  a  mortgage,  is  commenced  like  all 
other  actions,  by  the  service  of  a  summons.  All  the  rules  which  apper- 
tain to  other  actions,  in  respect  to  the  form  of  the  summpns,  manner 
of  service  and  proceedings  to  judgment,  are  applicable  to  suits  for  the 
foreclosure  of  a  mortgage. 

The  summons  is  for  "relief"  and  therefore  should  state  that  upon 
failure  to  answer,  the  plaintiff  will  apply  to  the  court  for  the  relief  de- 
manded, and  it  is  improper  to  say  that  he  will  take  judgment  for  the 
amount  of  the  mortgage  debt.(2) 


SECTION  11. 

PAETIES. 

Plaintiff. '\  As  a  general  rule,  it  may  be  stated,  that  all  those  who 
have  an  interest  in  the  mortgage  and  may  be  affected  by  the  judgment, 
are  proper  parties.  If  the  mortgage  remains  in  the  hands  of  the  mort- 
gagee, he  is  of  course  the  only  necessary  party  plaintiff. 

If  the  mortgage  has  been  assigned,  the  assignee  must  bring  the  ac- 
tion. It  would  seem,  however,  that  where  the  mortgage  has  been  as- 
signed as  a  pledge  or  security  for  a  loan  of  a  less  amount  than  the  mort- 
gage, the  assignee,  where  the  assignor  refuses  to  proceed,  may  com- 
mence an  action  in  his  own  name.(3) 

If  the  mortgagee  is  dead,  his  personal  representative  is  the  proper 
plaintiff,  for,  ordinarily,  the  mortgage  money  belongs  to  the  personal 
assets,  and  draws  after  it  the  mortgaged  estate  as  an  incident.(4:) 

In  speaking  of  parties  to  actions  generally(5)  I  have  stated  that  all 
actions  must  be  prosecuted  in  the  name  of  the  real  party  in  interest. 
This  was  always  required  in  suits  in  equity,  but  it  was  otherwise  in 
actions  at  law.     The  Code  has  removed  all  such  distinctions,  and,  there- 


(1)  2  Rev.  Stat.  191,  see.  15Y,  orig.  sec.  151.     (2)  Wyant  v.  Reeves,  1  Code  Rep.  49. 
(3)  Norton  v.  Warren,  3  Edw.  106.  (4)  Bradshaw  v.  Outram,  13  Tesev,  234. 

(5)  Ante,  Vol.  I.,  313. 
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fore,  it  is  now  required  that  all  persons  having  the  legal  interest  must 
bring  the  suit.  So  in  an  action  for  the  forclosure  of  a  mortgage,  the 
owner  of  a  mortgage,  that  is  the  original  mortgagee,  his  assignee  or 
representative  must  be  plaintiff.  As  regards  the  assignee,  however, 
this  rule  must  be  taken  in  a  somewhat  limited  sense.  For,  unless  the 
whole  mortgage  is  absolutely  assigned,  he  cannot  in  all  cases  commence 
the  action.  Thus,  a  person  entitled  to  a  part  only  of  the  mortgage 
money  cannot  commence  an  action  to  foreclose  the  mortgage  as  to  his 
own  part  of  the  money,  unless  the  other  parties  in  interest  refuse  to 
unite  with  him  as  plaiptiff.  In  such  case  he  may  make  such  persons 
defendants.  (1) 

There  will  be  little  difficulty  in  determining  who  is  the  proper  plain- 
tiff, as  it  is  easy  to  determine  who  has  the  legal  estate  in  the  mortgage. 
As  has  been  stated,  if  the  mortgagee  is  alive  and  has  not  assigned  the 
mortgage,  he  must  commence  the  action.  When  it  must  be  com- 
menced by  the  assignee  has  already  been  stated ;  and  when  by  the 
representative.  If,  however,  the  mortgage  has  been  specifically  de- 
vised, the  devisee  is  the  proper  party,  inasmuch  as  the  devise  operates 
as  an  equitable  assignment  of  the  mortgage. 

Defendants.]  The  defendant  in  such  suit,  must  be  the  person  who 
has  the  adverse  interest,(2)  and  whose  rights  and  interests  are  to  be  af- 
fected by  the  suit.  Hence,  the  mortgagor,  and  all  persons  who  have 
an  incumbrance  upon  the  mortgaged  premises,  by  way  of  mortgage  or 
judgment,  are  necessary  parties,  defendants.  It  is  not  necessary  to 
make  senior  incumbrancers  defendants,  though  they  may  be,  where  it 
is  intended  to  satisfy  by  a  sale  all  the  liens  upon  the  mortgaged  premi- 
ses. If  the  mortgagor  is  dead,  his  heir  must  be  a  party,  to  the  action  ; 
and  where  it  is  intended  to  charge  his  estate  for  the  deficiency,  it  is 
proper  to  make  his  representative  a  party  also.  So,  the  purchaser  of 
the  mortgaged  premises  is  a  necessary  party,  as  he  becomes  by  the  pur- 
chase, the  owner  of  the  equity  of  redemption.  And  in  some  cases  the 
purchaser  may  become  liable  for  the  deficiency,  where  the  proceeds  of 
the  sale  of  the  premises  are  insufficient  to  pay  the  debt  and  costs  :  as, 
where  such  purchaser  has  assumed  to  pay  the  mortgage,  as  a  part  of 
the  consideration  of  the  purchase.(3) 

All  persons  having  an  interest  in  the  equity  of  redemption  should 
be  made  defendants.(4) 

And  if  the  equity  of  redemption  belongs  to  different  persons  as  de- 


(1)  story's  Eq.  PI.  184.  (2)  Code,  sec.  118. 

(3)  9  Paige,  446 ;  10  Id.  595.  (4)  Story's  Bq.  PI.  111. 
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visees,  or  as  having  charges  as  legatees  thereon,  all  of  them  should  be 
joined  as  defendants.(l) 

If  the  mortgage  debt  is  secured  by  the  obligation  or  other  evidence 
of  debt,  of  any  other  person  besides  the  mortgagor,  the  plaintiff  may 
make  such  person  a  party  defendant,  and  the  court  may  adjudge  pay- 
ment of  the  balance  of  such  debt,  remaining  unsatisfied,  after  a  sale 
of  the  mortgaged  premises,  as  well  against  such  other  person  as  against 
the  mortgagor,  and  may  enforce  such  judgment  as  in  other  cases.(2) 

Where  the  mortgagor,  who  is  personally  liable  to  the  mortgagee  for 
the  payment  of  the  debt  secured  by  the  mortgage,  haS  parted  with  all 
his  right  and  interest  in  the  mortgaged  premises,  he  is  a  proper  though 
not  a  necessary  party  to  the  action.  If  the  plaintiff  looks  alone  to  the 
mortgaged  premises  for  his  debt,  and  does  not  seek  a  judgment  against 
the  mortgagor  for  the  deficiency,  he  need  not  make  the  mortgagor  a 
party.(3)  If  the  mortgagor  has  conveyed  the  equity  of  redemption, 
absolutely  and  without  warranty,  the  mortgaged  premises  are  the 
primary  fund  for  the  payment  of  the  mortgage  debt :  and  the  grantee 
has  no  right  to  object  that  the  mortgagor  is  not  made  a  party  to  the 
action.  But  where  the  plaintiff  makes  a  mere  surety  of  the  mort- 
gagor for  the  payment  of  the  debt  a  party  to  the  action,  for  the  pur- 
pose of  obtaining  a  judgment  against  such  surety,  if  the  mortgaged 
premises  are  found  to  be  insufficient  to  satisfy  the  debt  and  costs,  such 
surety  has  a  right  to  insist  that  the  principal  debtor  shall  be  made  a 
party,  if  he  is  within  the  jurisdiction  of  the  court.(4)  But  not  if  the 
principal  debtor  is  an  absentee,  and  has  assigned  all  his  right  and  interest 
in  the  equity  of  redemption.(5) 

So,  where  upon  the  assignment  of  a  bond  and  mortgage,  the  mortga- 
gee guarantees  the  payment  or  collection  of  the  debt,  such  assignor 
may  be  made  a  party  to  the  action,  for  the  purpose  of  obtaining  a 
judgment  over  against  him,  for  the  deficiency,  in  case  the  amount  of 
such  deficiency  should  not  be  collected  of  the  mortgagor.(6) 

As  has  been  said,  if  the  mortgagor,  or  other  person  who  is  liable 
personally  for  the  deficiency,  is  dead,  his  personal  representatives  may 
be  made  parties,  to  enable  the  plaintiff  to  obtain  k  judgment  that  the 
deficiency  be  paid  out  of  the  estate  in  their  hands,  in  the  due  course 
of  administration. 

If  the  mortgagor,  who  is  the  owner  of  the  fee  dies,  his  heir  or  de- 
visee is  an  indispensable  party,  but  the  plaintiff  cannot  make  the  heirs 


(1)  MoGown  V.  Torks,  6  John.  Ch.  Rep.  450. 

(2)  2  Rev.  Stat.  191,  sec.  160.     (Orig.  sec.  154.) 

(3)  Bigelow  T.  Bush,  6  Paige  Ch.  Eep.  343. 

(4)  Ibid.  (5)  Ibid. 
(6)  Leonard  v.  Morris,  9  Paige  Ch.  Eep.  90. 
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or  devisees  of  a  deceased  mortgagor  or  guarantor,  who  has  no  interest 
in  the  mortgaged  premises,  parties  to  the  suit,  for  the  purpose  of  ob- 
taining a  judgment  over  for  the  deficiency,  against  the  real  estate  of  the 
decedent,  which  has  come  to  them  by  descent  or  devise.  (1) 

"Where  there  are  several  future  and  contingent  interests  in  the  equity 
of  redemption,  it  is  not  necessary  to  make  every  person  having  a  future 
and  contingent  interest  in  the  premises  a  party  to  the  action.  It  is  suffi- 
cient if  the  person  who  has  the  first  vested  estate  of  inheritance, 
and  all  other  persons  claiming  or  having  prior  rights  and  interest  in 
the  premises,  are  brought  before  the  court.(2)  To  make  a  judgment 
of  foreclosure  valid  as  against  all  claimants,  the  person  who  has  the  first 
estate  of  inheritance  in  the  mortgaged  premises,  and  the  several  inter- 
mediate remainder-men  must  be  made  parties  to  the  action.(3y 

It  has  been  held  that  in  an  action  against  husband  and  wife,  for  the 
foreclosure  of  a  mortgage  executed  by  both,  though  upon  lands  con- 
veyed to  the  wife,  there  was  no  misjoindit  of  defendants,  although  the 
mortgage  was  given  for  the  consideration  money,  and  the  husband  had 
no  interest  therein.(4)  The  husband  stood  in  the  relation  of  surety  for 
the  deficiency,  and  might  be  charged  in  the  judgment. 


SECTION  III. 

THE  COMPLAINT. 


The  complaint  in  an  action  for  the  foreclosure  of  a  mortgage,  must, 
like  other  actions,  contain  a  statement  of  the  plaintiff's  cause  of  action 
against  the  defendants,(5)  together  with  a  demand  of  the  relief  to  which 
the  plaintiff  supposes  himself  entitled.  Ordinarily,  it  will  be  sufficient 
to  state  in  the  complaint,  the  making  of  the  mortgage,  its  date  and 
amount,  when  and  where  recorded,  and  a  brief  description  of  the 
premises.  If  a  bond  has  been  given  with  the  mortgage,  it  should  also 
be  briefly  set  out  in  the  complaint.  If  junior  mortgagees  or  grantees, 
or  junior  judgment  creditors  are  made  parties,  as  they  must  be,  in  order 
to  foreclose  their  equity  of  redemption,  it  should  be  stated  that  the  in- 
terest of  such  defendants  is  junior  and  subordinate  to  that  of  the  plain- 
tiff.    And  it  will,  in  general,  be  sufiBicient  to  aver  that  such  defendants 


(1)  Leonard  v.  Morris,  9  Paige  Ch.  Eep.  90. 

(2)  Nodine  v.  Greenfield,  7  Paige  Ob.  Eep.  844. 

(3)  Ibid.  (4)  Conde  v.  Shephard,  4  How.  Pr.  R.  75. 
(5)  See  amie,  Vol  1,  p.  472. 
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have  or  claim  to  have  some  interest  in  the  mortgaged  premises,  by 
mortgage,  judgment  or  otherwise,  but  which  the  plaintiff  alleges  is 
junior  and  subordinate  to  the  mortgage  and  claim  of  the  plaintiff.  The 
fads  constituting  the  cause  of  action,  and  not  the  evidence  of  the  facts, 
should  be  stated.(l)  Hence,  it  would  be  improper  to  set  out  the  mort- 
gage or  bond,  at  length  in  the  complaint ;  and  it  will  be  enough  if  it 
state  that  A.  B.,  one  of  the  defendants,  mortgaged  the  premises  on  the 
day  mentioned  in  the  mortgage,  to  secure  the  payment  of  the  sum  of 
money  therein  mentioned,  with  a  brief  description  of  the  premises, 
and  that  there  is  due  to  the  plaintiff,  for  principal  and  interest  upon  the 
mortgage,  the  sum  claimed. 

The  general  rules,  in  respect  to  the  statement  of  the  cause  of  action, 
heretofore  laid  down  in  regard  to  actions  generally,(2)  apply  to  actions 
for  the  foreclosure  of  a  mortgage,  and  all  that  is  necessary,  is  to  state 
"  the  facts  constituting  the  cause  of  action,  in  ordinary  and  concise 
language,  without  repetition,  and  in  such  a  manner  as  tp  enable  a  person 
of  common  understanding  to  know  what  is  intended." 

Having  thus  stated  the  general  rules  of  pleading  in  actions  of  this 
nature,  I  will  now  point  out  some  of  the  special  averments  it  is  neces- 
sary the  complaint  should  contain.  The  statute(3)  requires  that  in  an 
action  for  the  foreclosure  of  a  mortgage,  the  complaint  shall  state 
whether  any  proceedings  at  law,,  have  been  had  for  the  recovery  of  the 
debt  secured  by  the  mortgage,  or  any  part  thereof,  and  whether  such 
debt,  or  any  part  thereof,  has  been  collected. 

Under  this  statute,  the  plaintiff  must  aver  or  state  in  the  terms  of 
the  statute,  that  no  proceedings  have  been  had  for  recovery  of  the 
debt  secured  by  the  mortgage,  or  any  part  thereof ;  or,  if  proceedings 
for  such  purpose  have  been  instituted,  the  complaint  should  state  what 
such  proceedings  are,  and  against  whom  instituted.(4) 

ISTot  only  is  it  necessary  that  such  averment  should  be  made  in  the 
complaint,  but  no  proceedings  other  than  the  foreclosure  can,  after  the 
action  is  commenced,  be  had  for  the  recovery  of  the  mortgaged  debt, 
or  any  part  thereof,  unless  expressly  authorized  by  the  court.(5) 

Previous,  however,  to  commencing  an  action  for  the  foreclosure  of  a 
mortgage,  the  mortgagee  may  attempt  to  collect  the  mopey  secured  by 
the  mortgage,  by  bringing  a  suit  upon  the  bond.  And  the  commence- 
ment of  such  suit,  will  not  prevent  the  bringing  an  action  for  the  fore- 
closure of  the  mortgage,  unless  a  judgment  has  been  obtained  in  that 


(1)  Floyd  V.  Dearborn,  2  Code  Rep.  IT.  (2)  AnU,  Vol.  I.,  p.  4t2. 

(3)  2  Rev.  Stat.  191,  sec.  161,  (orig.  sec.  155.) 

(4)  Patterson  v.  Powers,  4  Paige,  Ch.  Rep.  551 ;  'Williainson  v.  Champlin,  1  Clarke,  9. 

(5)  2  Rev.  Stat.  191,  sec.  159,  (orig.  sec.  153;)  ■Williamson  v.  Champlin,  8  Paige  Ck 
Eep.  10. 
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suit.  But  if,  after  commeDcing  a  suit  upon  the  bond,  the  mortgagee 
commences  a  suit  for  the  foreclosure  of  the  mortgage,  he  will  not  be 
allowed  to  proceed  in  the  suit  upon  the  bond,  without  the  special  per- 
mission of  the  court.(l) 

If  it  appears  that  any  judgment  has  been  obtained  in  the  suit  upon 
the  bond,  for  the  mortgage  money,  or  any  part  thereof,  no  proceedings 
can  be  had  in  the  foreclosure  suit,  unless  an  execution  upon  such  judg- 
ment has  been  returned  unsatisfied  in  whole  or  in  part,  and  the  sheriff 
has  returned  that  the  defendant  has  no  property  whereof  to  satisfy  the 
execution,  except  the  mortgaged  premises.(2)  And  unless  the  com- 
plaint shows  that  the  plaintiff  has  exhausted  his  remedy  upon  the  judg- 
ment, the  defendant  in  the  foreclosure  suit  may  demur  to  the  complaint 
QT  raise  the  objection  by  his  answer. 

And  where  the  complaint  shows  that  a  judgment  has  been  recovered 
for  the  mortgage  debt,  the  court  cannot  give  judgment  of  foreclosure 
until  an  execution  upon  the  judgment  has  been  returned  unsatisfied, 
although  the  defendant  has  failed  to  answer. 

The  fact  that  »  judgment  has  been  obtained  upon  the  bond,  and  no 
execution  issued  to  enforce  the  same,  would  seem  to  be  a  bar  to  the 
foreclosure  suit,  and  may  be  set  up. in  the  answer  as  a  defence.(3) 

The  provisions  of  the  Eevised  Statutes,  to  which  I  have  referred,  as 
requiring  the  averment  to  be  made  in  the  complaint,  of  no  proceedings 
at  law,  do  not  seem  to  be  repealed  by  the  Code.  Though  the  distinc- 
tions between  law  and  equity  have  been  destroyed,  the  principles  re- 
main, and  no  change  is  made  in  the  proceedings  for  the  foreclosure  of 
a  mortgage,  except  in  the  mode  of  commencing  the  action.  All  that 
was  necessary  to  set  out  in  a  bill  in  equity  for  the  foreclosure  of  a 
mortgage,  must  be  alleged  now,  and  hence,  the  statutes  I  have  spoken 
of,  must  be  taken  to  apply  in  their  full  scope,  to  an  action  under  the 
Code  for  the  foreclosure  of  a  mortgage.  « 

The  relief.']  The  relief  to  which  the  plaintiff  supposes  himself  enti- 
tled, must  also  be  stated  in  the  complaint.  Ordinarily,  the  relief  de- 
manded by  the  plaintiff,  will  be  for  the  payment  of  the  mortgage  debt, 
that  the  defendants  and  all  persons  claiming  under  them,  subsequent  to 
the  commencement  of  Ijhe  suit,  may  be  barred  and  foreclosed  of  all 
right,  claim,  lien  and  equity  of  redemption  in  the  mortgaged  premises; 
and  that  the  premises  may  be  sold  upon  the  judgment  of  the  court, 
that  the  moneys  arising  from  the  sale,  may  be  applied  in  payment  of 


(1)  Engle  V.  Underbill,  3  Edw.  Oh.  Rep.  251. 

(2)  2  Eev.  Stat.  192,  sec.  162,  (orig.  sec.  166;)  Patterson  v.  Powers,  4  Paige  Ch.  Rep. 
550 ;  Shufelt  v.  Shufelt,  9  Id.  13T ;  Grosvenor  v.  Day,  1  Clarke,  109. 

(3)  Ibid. 
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the  amount  due  on  the  bond  and  mortgage,  with  interest  to  the  time 
of  payment,  and  the  costs  and  expenses  of  the  suit,  as  far  as  the  pro- 
ceeds of  the  sale  will  go ;  and  that  the  defendant,  who  is  personally 
liable  for  the  debt,  may  be  adjudged  to  pay  the  deficiency  which  may 
remain. 

The  whole  relief  to  which  the  plaintiff  conceives  himself  to  be  entitled, 
must  be  stated  in  the  complaint,  for  if  the  defendant  does  not  answer 
the  complaint,  the  court  has  no  power  to  give  the  plaintiff  any  .other 
or  further  relief,  than  that  which  he  has  demanded  in  the  complaint.(l) 
Therefore,  the  precise  judgment  which  the  plaintiff  desires,  should  be 
claimed  in  the  complaint.  So,  where  for  any  purpose,  it  is  contem- 
plated to  move  for  an  injunction,  a  prayer  for  that  purpose  should  be 
contained  in  the  complaint,(2)  otherwise  the  court  will  not  restrain  the 
defendant  unless  the  facts  rendering  such  restraint  necessary,  arise  after 
the  suit  has  been  commenced,  when  the  injunction  may  be  granted 
upon  affidavit.(8) 

Nothing  more  than  general  rules  can  be  given  on  this  subject,  as  the 
relief  in  every  case,  will,  of  course,  depend  upon  the  ftcts  stated  in  the 
complaint  as  constituting  the  cause  of  action. 
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NOTICE  OF  OBJECT  AND  PENDENCY  OF  ACTION. 

Notice  of  olject  of  suit.'\  In  case  there  are  defendants,  against  whom 
the  plaintiff  makes  no  personal  claim,  such  as  subsequent  purchasers, 
mortgagees  of  the  premises,  and  judgment  creditors,  the  plaintiff  may 
deliver  to  such  defendants,  with  the  summons,  a  notice  of  the  object 
of  the  suit.  This  notice  must  be  subscribed  by  the  plaintiff  or  his 
attorney,  and  must  set  forth,  the  genetal  object  of  the  action,  with  a 
brief  description  of  the  mortgaged  premises,  and  that  the  plaintiff 
makes  no  personal  claim  against  such  defendants.  The  notice  should 
state  the  amount  claimed  to  be  due  upon  the  mortgage,  its  date,  and 
the  time  and  place  of  recording,  if  the  same  has  been  recorded.  In 
case  of  the  service  of  such  a  notice,  no  copy  of  the  complaint  need  be 
served  upon  such  defendant,  unless  within  the  time  for  answering,  he 
shall  in  writing  demand  the  same.(4) 


(1)  Code,  sen.  215.  (2)  Hovey  t.  McCrea,  4  How.  Pr.  Eep.  31. 

(3)  Code,  sec.  219.  (4)  Code,  sec.  130. 
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If  a  defendant,  upon  whom  such  notice  shall  have  been  served,  un- 
reasonably defends  the  action,  he  will  be  liable  to  pay  costs  to  the 
plaintiff.(l)  It  would  seem,  however,  that  if  the  plaintiff  omits  to  serve 
on  the  defendant,  against  whom  no  personal  claim  is  made,  a  notice  of 
the  object  of  the  suit,  such  defendant  would  have  the  right  to  appear 
and  claim  costs,  to  be  paid  by  the  plaintiff  personally,  in  the  discretion 
of  the  court.(2) 

Nb&e  of  lis  pendens.']  At  the  time  of  commencing  the  action,  the 
plaintiff  must  file,  in  the  of&ce  of  the  clerk  of  the  county,  a  notice  of 
the  pendency  of  the  suit.  The  object  of  this  notice  is  to  apprize  all 
subsequent  purchasers  or  incumbrancers  of  the  mortgaged  premises,  of 
the  existence  and  pendency  of  the  action.  And,  hence,  it  is  provided 
by  statute,  that  from  the  time  of  filing  such  notice,  it  shall  be  construc- 
tive notice  of  the  pendency  of  the  action,  to  all  purchasers  or  incum- 
brancers of  the  property  affected  thereby.(3) 

The  notice  must  contain  the  names  of  the  parties,  the  object  of  the 
action,  the  date  of  ithe  mortgage,  the  time  and  place  of  recording,  with 
a  brief  description  of  the  mortgaged  premises. 

If  the  plaintiff  omits  to  file  such  notice,  he  cannot  obtain  a  judgment 
of  foreclosure  and  sale  of  the  mortgaged  premises,  it  being  provided 
that  such  notice  must  be  filed  twenty  days  before  the  judgment,(4)  and 
proof  of  the  filing  must  be  furnished  to  the  court  upon  the  trial  or 
upon  the  application  for  judgment,  where  no  answer  has  been  put  in.(5) 
The  notice  of  the  pendency  of  the  action  may  be  filed  at  any  time, 
provided  it  be  at  least  twenty  days  before  the  judgment  is  obtained. 

Each  county  clerk  is  required  to  place  in  an  index,  to  be  kept  in  his 
office,  such  reference  to  these  notices  as  will  enable  all  persons  inter- 
ested to  search  for  them  without  inconvenience.(6) 

If,  after  the  filing  of  a  notice  of  the  pendency  of  the  action,  the  com- 
plaint is  amended,  either  by  adding  new  parties  or  by  a],tering  the 
description  of  the  premises  affected,  or  so  as  to  extend  the  plaintiff's 
claim  against  the  premises,  a  new  notice  must  be  filed.(7) 

Staying  proceedings.l  Under  the  practice  as  it  prevailed  in  the  late 
Court  of  Chancery,  a  complainant  in  a  foreclosure  suit  would  not  be 
compelled  to  suspend  proceedings  to  enable  junior  incumbrancers  to 
litigate  their  liens,  even  though  a  bill  had  been  filed  by  one  of  them 
for  that  purpose,  in  which  the  complainant's  rights  were  admitted.(8) 

(1)  Code,  sec.  131.  (2)  9  Paige,  230. 

(3)  Code,  sec.  132.  (4)  Code,  sec.  132. 

(5)  Rule  46.  (6)  Laws  1840,  p.  289,  sec.  8. 

(1)  Curtis  V,  Hitchcock,  10  Paige  Oh.  Rep.  399. 

(8)  Miller  v.  Case,  1  Clarke,  395. 
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It  was  sometimes  done,  but  only  where  equity  required  it.  There 
is  a  provision  in  the  code  which  now  confers  express  authority  upon 
this  court  to  determine  the  ultimate  rights  of  the  parties  as  between 
themselves.(l) 

The  construction  given  to  this  section  of  the  Code  would  seem  to 
apply  it  to  cases  solely  of  an  equitable  nature.  Welks,  Justice,  says,  (2) 
"the  general  object  of  this  section,  I  suppose,  was  to  leave  the  court  at 
liberty  to  apply  the  rules  which  prevailed  in  the  late  Court  of  Chancery 
to  actions  under  the  Code.  Having  abolished  the  distinction  between 
actions  at  law  and  suits  in  equity,  such  a  provision  or  power  in  the 
court  would  become  quite  necessary  to  the  due  administration'  of 
justice,  in  actions  founded  on  equitable  principles."     ~ 

'  It  is  clear,  I  think,  that  the  court  may,  in  an  appropriate  case,  deter- 
mine the  ultimate  rights  of  the  parties  on  each  side,  as  between  them- 
selves, and  for  this  purpose,  and  to  this  end,  may  suspend  the  proceed- 
ings in  a  foreclosure  suit  until  all  such  rights  are  determined.  A  strong 
case  of  necessity  for  such  stay  must,  however,  be  made  out,  before  the 
court  will  arrest  the  proceedings. 

Let  us  look  at  some  of  the  decisions  made  in  the  late  Court  of  Chan- 
cery on  this  subject,  and  as  the  power  was  the  same  then  as  it  is  now, 
they  are  applicable,  and  will  be  recognized  by  this  court. 

In  one  case(3)  it  was  held,  that  defendants  in  a  foreclosure  suit, 
whose  claims  were  upon  the  equity  of  redemption  merely,  and  who 
had  no  interest  in  the  mortgaged  premises  adverse  to  the  complainant's 
claim,  were  not  permitted  to  delay  his  proceedings  by  a  litigation  of 
their  claims  to  the  equity  of  redemption  with  their  co-defendants. 

To  authorize  the  court  to  interfere  in  such  a  case,  to  stay  the  pro- 
ceedings of  the  mortgagee,  it  must  appear  that  a  stay  of  proceedings, 
until  they  can  litigate  their  claims  as  between  them  and  their  co- 
defendants,  is  absolutely  necessary  to  the  protection  of  their  rights.(4) 

I  am  not  aware  of  any  case,  decided  since  the  adoption  of  the  Code, 
in  which  a  stay  has  been  granted,  and  it  is  difficult  to  conceive  of  a 
case  in  which  it  would  be  granted.  A  junior  incumbrancer  can  always 
pay  up  the  mortgage  and  take  an  assignment,  and  thus  control  the 
foreclosure  suit ;  and  the  court  would  ordinarily  compel  this,  and  not 
stay  the  plaintiff's  proceedings.  ' 

JRight  of  defendant  to  pay.]  It  is  provided  by  statute,(5)  that  in  an 
action  for  the  satisfaction  or  foreclosure  of  a  mortgage,  upon  which 


(1)  Code,  sec.  2U. 

(2)  Merrifield  v.  Cooley,  4  How.  Pr.  Rep.  272. 

(3)  Farmera'  Loan  and  Trust  Co.  v.  Seymour,  9  Paige,  538. 

(*)  Ibid.  .     (5)  2  Eey.  Stat.  192,  sec.  161. 
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there  shall  be  due  any  interest,  or  any  portion  or  instalment  of  the 
principal,,  and  there  shajl  be  other  portions  or  instalments  to  become 
due  subsequently,  the  complaint  shall  be  dismissed  upon  the  defendants 
bringing  into  court,  at  any  time  before  the  Judgment  of  sale,  the  prin- 
cipal and  interest  due  with  costs. 

If  after  a  judgment  for  sale  entered  against  a  defendant  in  such  case, 
he  shall  bring  into  court  the  principal  and  interest  due  with  the  costs, 
the  proceedings  in  the  suit  shall  be  stayed,  but  the  court  shall  enter  a 
judgment  of  foreclosure  and  sale,  to  be  enforced  by  a  further  order  of 
the  court,  upon  a  subsequent  default  in  the  payment  of  any  portion  or 
instalment  of  the  principal  or  of  any  interest  thereafter  to  grow  due.(l) 

If  the  defendant  shall  not  bring  into  court  the  amount  due  with  costs, 
or  if,  for  any  other  cause,  a  judgment  shall  pass  for  the  plaintiff,  the 
court  shall  direct  a  reference,  to  ascertain  and  report  the  situation  of 
the  mortgaged  premises  ;  and  if  it  shall  appear  that  the  same  can  be 
sold  in  parcels,  without  injury  to  the  interests  of  the  parties,  the  judg- 
ment shall  direct  so  much  of  said  premises  to  be  sold,  as  will  be  suffi- 
cient to  pay  the  amount  then  due  on  such  mortgage  with  costs ;  and 
such  judgment  shall  remain  as  security  for  such  subsequent  default.(2) 

In  the  case  last  mentioned,  if  there  shall  be  any  default  subsequent 
to  such  judgment,  in  the  payment  of  any  portion  or  instalment  of  the 
principal,  or  of  any  interest  due  upon  such  mortgage,  the  court  may, 
on  the  petition  of  the  plaintiff,  by  a  further  order,  founded  upon  such 
first  judgment,  direct  a  sale  of  so  much  of  the  mortgaged  premises  to 
be  made  under  the  said  judgment,  as  will  be  suf&cient  to  satisfy  the 
amount  so  due,  with  the  costs  of  such  petition,  and  the  subsequent  pro- 
ceedings thereon  ;  and  the  same  proceedings  shall  be, had,  as  often  as 
default  shall  happen.(3) 

If  in  any  of  the  foregoing  cases,  it  shall  appear  to  the  court,  that  the 
mortgaged  premises  are  so  situated,  that  the  sale  of  the  whole  will  be 
most  beneficial  to  the  parties,  the  judgment  shall,  in  the  first  instance, 
be  entered  for  the  sale  of  the  whole  premises  accordingly.(4) 

In  such  case,  the  proceeds  of  such  sale  shall  be  applied,  as  well  to 
the  interest,  portion,  or  instalment  of  the  principal  due,  as  towards  the 
whole  or  residue  of  the  sum  secured  by  such  mortgage,  and  not  due 
and  payable  at  the  time  of  such  sale ;  and  if  such  residue  do  not  bear 
interest,  then  the  court  may  direct  the  same  to  be  paid,  with  a  deduc- 
tion of  the  rebate  of  legal  interest,  for  the  time  during  which  such  resi- 
due shall  not  be  due  and  payable ;  or  may  direct  the  balance  of  the 
proceeds  of  such  sale,  after  paying  the  sum  due  with  costs,  to  be  put 


(1)  2  Eev.  Stat  192,  sec.  162.  (2)  Ibid,  sec.  163. 

(3)  Ibid,  sec.  164.  (4)  Ibid,  sec.  165, 
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out  at  intetest,  for  the  benefit  of  the  plaintiff,  to  be  paid  to  him,  as  the 
instalments  or  portions  of  the  principal,  or  the  interest  may  become  due, 
and  the  surplus,  for  the  benefit  of  the  defendant,  his  representatives  or 
assigns,  to  be  paid  to  them,  on  the  order  of  the  court.(l) 


SECTION"  V. 

PROCEEDINGS  TO  JUDGMENT  ON  FAILURE  TO  ANSWER. 

The  action  having  been  commenced  by  the  service  of  the  summons, 
as  in  other  cases,  and  the  service  of  the  notice  of  the  object  of  the  suit 
upon  such  of  the  defendants  as  no  personal  claim  is  made  against,  and 
filing  the  notice  of  the  pendency  of  the  suit,  the  plaintiff  has  done  all 
that  is  required  until  he  receives  the  answer  of  the  defendant,  or  the 
defendant  fails  to  answer. 

It  is  not  here  designed  to  follow  out  the  practice  in  foreclosure  suits 
where  an  answer  is  put  in  contesting  the  rights  of  the  plaintiff.  In  such 
case  the  suit  proceeds  like  other  actions  at  issue  upon  complaint  and 
answer.  My  object  more  particularly  is,  to  treat  of  the  practice  in 
cases  where  the  answer  does  not  deny  the  complaint,  or  where  there  is 
a  failure  to  answer. 

Suffice  it,  that  the  rights  of  the  defendant  and  the  practice,  down  to 
proceedings  for  judgment  on  failure  to  answer,  are  the  same  as  in  other 
actions.  Hence  the  defendant,  or  any  of  the  defendants,  may  demur 
to  the  complaint,  as  in  other  actions,  and. for  the  same  causes  ;(2)  or,  if 
he  has  a  defence  to  the  action,  may  put  in  an  answer  to  the  complaint. 
In  these  respects,  there  is  no  difference  between  an  action  for  the  fore- 
closure of  a  mortgage  and  any  other  action.  A  defendant  may  procure 
a  copy  of  the  complaint,  in  the  same  manner  as  in  other  actions.(3)  If 
an  answer  is  served  by  a  defendant,  denying  any  material  fact  in  the 
complaint,  the  same  proceedings  are  had  to  try  such  issue,  as  in  other 
actions.  It  is  only  in  default  of  an  answer  that  the  practice  in  procu- 
ring a  judgment  is  different,  in  this  action,  from  what  it  is  in  other 
actions. 

Proceedings  where  no  answer  is  put  in,  or  where  the  answer  does  not 
deny  any  material  fact  set  forth  in  the  complaint.^  If  no  answer  is  put  in 
by  the  defendant,  or  the  right  of  the  plaintiff,  as  stated  in  the  com- 


(1)  2  Rev.  Stat.  192,  sec.  166. 

(2)  See  ante,  Tol  I.,  p.  638.  (3)  See  ante,  Vol.  t,  pp.  i81,  501. 
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plaint,  is  admitted  by  the  answer,  the  plaintiff  may  apply  for  an  order 
of  reference  to  some  suitable  and  proper  j)erson,  to  compute  the  amount 
due  to  the  plaintiff.(l) 

Order  of  reference,  when  whole  amount  is  due  and  there  are  no  infant  or 
absent  defendants.]  It  will  be  recollected  that  the  summons  contains  a 
notice  to  the  defendant,  that  if  he  fails  to  answer  the  complaint  within 
the  time  specified,  an  application  will  be  made  to  the  court  for  the  relief 
demanded.  In  order,  therefore,  to  inform  the  court  what  amount  to 
render  judgment  for,  a  reference  is  necessary, to  compute  and  ascertain 
such  amount.  Hence,  upon  the  expiration  of  the  time  limited  for  the 
defendant  to  answer,  the  plaintiff  must,  if  no  answer  has  been  put  in, 
or  no  answer  denying  any  material  fact  alleged  in  the  complaint,  apply 
to  the  court  for  an  order  of  reference. (2) 

The  application  for  the  order  may  be  made  at  a  special  term,  in  the 
district  embracing  the  county  where  the  mortgaged  premises  are 
situated,  or  in  a  county  adjoining  that  in  which  such  premises  are 
situated. 

Although  the  rule  requires  a  reference  to  the  clerk,  or  to  some  suit- 
able person,  as  referee,  to  compute  the  amount  due  to  the  plaintiff,  yet 
a  practice  has  been  allowed  by  the  court  very  generally  of  permitting 
the  attorney  to  make  affidavit  of  the  amount  due  on  the  mortgage,  and 
dispensed  with  a  reference ;  never  requiring  the  latter  except  when  there 
are  prior  incumbrances  or  the  whole  amount  is  not  due,  or  there  are 
infant  or  absent  defendants.  Hence,  in  the  cases  specified,  of  the  whole 
amount  being  due,  &c.,  judgment  is  obtained  without  the  delay  or  the 
expense  of  a  reference. 

Where  the  whole  amount  is  not  due.]  I  have  already  adverted  to  the 
statute  regulating  the  practice  of  the  court,  in  cases  where  only  interest 
or  an  instalment  or  portion  of  the  principal  is  due.(3)  In  such  case  a 
reference  is  required,  for  the  purpose  of  ascertaining  whether  the  mort- 
gaged premises  can  be  sold  in  parcels  without  injury  to  the  rights  and 
interests  of  the  parties. (4)  The  reference  in  this  case  may  also  be  to 
compute  the  amount  due  on  the  mortgage. 

Where  there  are  infant  or  absent  defendants.]  It  is  provided  by  rule,(5) 
that  if  the  defendant  is  an  infant,  and  has  put  in  a  general  answer  by 
his  guardian,  or  any  of  th^  defendants  are  absentees,  the  order  of  refer- 
ence shall  also  direct  the  person  to  whom  it  is  referred  to  take  proof  of 


(1)  Rule  46.  (2)  Rule  46. 

(3)  Anle,  p.  223.  (4)  Rule  46. 

(5)  Rule  46. 

Vol.  II  15 
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the  facts  and  circumstances  stated  in  the  complaint,  and  to  examine  the 
plaintiff  or  his  agent  on  oath,  as  to  any  payments  which  may  have 
been  made,  and  to  compute  the  amount  due  on  the  mortgage  prepara- 
tory to  the  application  for  judgment  of  foreclosure  and  sale. 

In  connection  with  this  rule  so  far  as  it  relates  to  absent  defendants, 
it  may  be  well  to  refer  to  a  section  of  the  Code,  as  bearing  upon  their 
rights.  It  is  provided(l)  that  in  actions  where  the  service  of  the  sum- 
mons was  by  publication,  before  rendering  judgment  the  court  may, 
in  its  discretion,  require  the  plaintiff  to  cause  to  be  filed  satisfactory 
security,  to  abide  the  order  of  the  court,  touching  the  restitution  of  any 
estate  or  effects  which  may  be  directed  by  such  judgment  to  be  trans- 
ferred or  delivered,  or  the  restitution  of  any  money  that  may  be  col- 
lected under,  or  by  virtue  of  such  judgment,  in  case  the  defendant  or 
his  representatives  shall  apply  and  be  admitted  to  defend  the  action, 
and  shall  succeed  in  such  defence. 

Notice  to  the  defendant  when  necessary.^  The  Code  provides,  that  if  the 
defendant  shall  have  appeared  in  the  action  before  the  time  of  answering 
has  expired,  he  is  entitled  to  notice  of  the  application  for  the  order  of 
reference  and  for  j  udgment.(2)  This  notice  must  be  eight  days,  and, 
to  entitle  the  defendant  to  it,  he  must  appear  before  the  time  to  answer 
has  expired.  The  word  "  answer"  includes  a  demurrer,  and  hence,  if  a 
demurrer  is  served  in  time,  the  defendant  will  be  entitled  to  the  no- 
tice.(3) 

As  to  what  amounts  to  an  appearance,  it  has  been  held,  that  where 
the  defendant  demurs  to  the  complaint,  it  is  an  appearance  in  the  ac- 
tion ;(4)  although  the  deinurrer  is  set  aside  as  frivolous,  yet,  neverthe- 
less, the  defendant  is  entitled  to  notice  of  the  application  for  judgment. 

Where  the  defendant  appears  after  the  time  for  answer  has  expired, 
the  plaintiff  is  not  bound  to  give  him  notice  of  the  application  to  the 
court. 

^In  like  manner,  the  defendant  having  appeared,  is  entitled  to  notice 
of  the  subsequent  proceedings,  such  as  the  reference,  and  the  applica- 
tion for  judgment  on  the  report  of  the  referee. 

There  is  no  express  provision  requiring  such  a  notice,  but  it  would 
seem  to  follow  from  the  notice  necessary  to  be  given  upon  the  applica- 
tion for  the  relief  demanded  in  the  complaint.  In  foreclosure  cases, 
particularly,  the  principal  object  in  a  defendant's  appearing,  is  to  be 
present  at  the  computation  of  the  amount  due,  and  when  judgment  is 


(1)  Code,  sec.  246,  sub.  3.  (2)  Code,  sec.  246,  sub.  2. 

(3)  Broadhead  v.  Broadhead,  4  How.  Pr.  Rep.  308 ;  3  Code  Rep.  8. 

(4)  King  V.  Stafiford,  5  How.  Pr.  Rep.  30. 
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taken,  which  might  not  be  if  he  was  not  entitled  to  notice  of  the  refer- 
ence, and  the  subsequent  proceedings. 

The  affidavit.']  The  plaintiff,  when  he  applies  for  the  order  of  refer- 
ence, must  furnish  proof  to  the  court,  by  af&davit  or  otherwise,  of  the 
service  of  the  summons  upon  the  defendant,  and  that  no  answer  has 
been  put  in,  or  no  answer  denying  any  material  fact  alleged  in  the 
complaint.  It  must  also  appear,  whether  any  of  the  defendants  are 
infants  and  have  put  in  a  general  answer  by  their  guardian;  and 
whether  any  of  the  defendants  are  absentees ;  and,  whether  the  whole 
amount  of  the  mortgage  is  due,  for  the  purpose  of  having  the  proper 
direction  inserted  in  the  order. 

Upon  furnishing  proofs  of  these  facts,  the  court  will  direct  a  refer- 
ence to  some  suitable  person  as  referee,  to  compute  the  amount  due  to 
the  plaintiff.(l) 

It  is  the  practice  of  some  of  fhe  judges,  before  granting  an  order  of 
reference,  to  require  proof  of  the  filing  of  the  notice  of  the  pendency 
of  the  action.  This  I  do  not  understand  to  be  required  by  the  Code.(2) 
It  is  not  an  application  for  judgment,  but  for  an  order  of  reference,  and 
in  cases  where  the  whole  amount  is  not  due,  or  there  are  infant  or  ab- 
sent defendants,  and  an  actual  reference  is  necessary,  some  days  may, 
and  ordinarily  will,  intervene  between  the  entering  of  the  order  and 
the  application  for  judgment.  I  suppose  it  is  enough,  if  at  the  time 
of  applying  for  judgment  of  foreclosure  and  sale,  it  be  made  to  appear 
to  the  court  that  the  notice  of  lis  pendens  was  seasonably  filed. 

Where  there  is  no  reference,  and  the  amount  due  on  the  mortgage 
is  ascertained  by  the  af&davit  of  the  attorney,  the  proof  of  the  filing 
of  the  notice  of  pendency  of  action  will  be  required,  for  then  the  plain- 
tiff immediately  takes  his  judgment  of  foreclosure  and  sale. 

I  will, therefore  here  state  what  is  required  in  the  affidavit. 

Affidavit  necessary.]  At  the  time  of  applying  for  judgment  of  fore- 
closure and  sale,  the  plaintiff  must  furnish  proof  to  the  court,  by  affi- 
davit, or  by  the  certificate  of  the  clerk  of  the  county  where  the  mort- 
gaged premises  are  situated,  that  the  notice  of  the  pendency  of  the  suit, 
in  th^^rpi  prescribed  by  section  132  of  the  Code,  has  been  filed  with 
such  clerk,  at  least  twenty  days  previous  to  such  application  for  judg- 
ment. The  affidavit  must  also  state,,  whether  any  of  the  defendants, 
who  have  not  answered  the  complaint,  are  absentees,  that  the  court 
may  see  that  the  referee  has  reported  upon  the  subjects  required  in 
such  cases.(3) 


(1)  Rule  46.  (2)  Code,  sec.  132. 

(3)  Rule  46. 
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The  order  of  reference.]  The  order  must  direct  the  person  named  as 
referee  to  compute  the  amount  due  to  the  plaintiff  upon  the  bond  and 
mortgage  mentioned  in  the  complaint.  If  there  are  defendants  who 
are  prior  incumbrancers  of  the  mortgaged  premises,  the  order  must 
also  direct  the  referee  to  compute  the  amount  due  to  such  defendants ; 
and,  if  the  whole  amount  secured  by  the  mortgage  is  not  due,  the  order 
must  require  the  referee  to  examine  and  report  whether  the  mortgaged 
premises  can  be  sold  in  parcels.  If  auy  of  the  defendants  are  infants, 
and  have  put  in  a  general  answer,  by  their  guardian ;  or,  if  any  of  the 
defendants  are  absentees,  the  order  of  reference  must  also  direct  the 
referee  to  take  proof  of  the  facts  and  circumstances  stated  in  the  com- 
plaint, and  to  examine  the  plaintiff  on  oath,  as  to  any  payments  which 
have  been  made.(l) 

Upon  entering  the  order  of  reference,  a  certified  copy  should  be  pro- 
cured from  the  clerk,  and  delivered  to  the  referee,  who  will  proceed  to 
execute  the  order,  and  report  thereon  accordingly. 

Proceedings  before  referee.']  It  is  usual  to  deliver  to  the  referee  a  copy 
of  the  order  of  reference,  who  thereupon  assigns  a  day  when  he  will 
proceed  with  the  matters  referred  to  him. 

Where  notice  to  the  defendant  is  necessary,(2)  it  must  be  given.  No 
length  of  time  is  prescribed  for  this  notice ;  it  must  be  reasonable,  and 
I  suppose  it  to  be  competent  for  the  referee  to  limit  the  time,  and  in- 
stead of  a  notice,  to  issue  a  summons  to  the  defendant.  It  would  seem 
that,  unless  otherwise  ordered,  the  notice  or  summons  should  not  be 
less  than  two  days,  where  the  attorneys  for  the  respective  parties  reside 
in  the  same  town  or  city  where  the  reference  is  to  be  held,  and  not  less 
than  four  days  where  the  defendant's  attorney  resides  elsewhere,  not 
exceeding  fifty  miles  from  the  place  of  hearing,  nor  less  than  six  days 
if  over  fifty  miles  and  not  exceeding  one  hundred  miles ;  and  where 
he  resides  more  than  one  hundred  miles  from  the  place  of  hearing,  not 
less  than  eight  days.  This  is  in  analogy  to  the  late  Chancery  prac- 
tice.(3) 

The  mode  of  service  of  the  notice  or  summons  is  the  same  as  in 
other  cases.(4)  In  computing  the  time  of  service,  it  shall  be  taken  to 
be  one  day  inclusive  and  one  day  exclusive.  But  if  the  time  expires 
on  Sunday,  the  whole  of  the  succeeding  day  shall  be  included.(5) 

Upon  the  day  assigned  for  the  hearing  of  the  matters  referred,  the 
referee  will  proceed  with  the  hearing. 

The  .plaintiff  may  require  the  attendance  of  witnesses  by  subpcenu. 


(1)  Rule  46;  Code,  sec.  246,  sub.  2. 

(2)  See  ante,  p.  226.  (3)  Late  Chancery  Rule,  lOtt. 
(4)  See  ante,  p.  208,  209.                                  (5)  Code,  sec.  407. 
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And  where  it  is  necessary  to  examine  the  plaintiff  or  his  agent,  he 
must  present  himself  for  that  purpose,  and  be  examined  as  to  any  pay- 
ments that  may  have  been  made  on  account  of  the  sum  secured  by 
the  mortgage. 

When  only  a  part  of  the  sum  secured  by  the  mortgage  is  due,  the 
referee  must  ascertain  by  testimony  whether  the  mortgaged  premises 
can  be  sold  in  parcels  ;  and  where  there  are  infant  or  absent  defendants, 
he  must  take  proof  of  the  facts  and  circumstances  stated  in  the  com- 
plaint. In  short,  he  must  do  what  is  required  by  the  order  of  refer- 
ence, and  be  able  to  report  upon  all  the  subjects  referred  to  him. 

Referees  r^ort.']  The  order  of  reference  points  out  with  particularity 
what  is  required  of  the  referee  in  making  up  his  report.  I  do  not  un- 
derstand that  part  of  the  Code(l)  which  requires  referees  to  state  in 
their  report  the  facts  found  and  the  conclusions  of  law  separately,  to 
be  applicable  to  reference  in  foreclosure  cases,  to  ascertain  the  amount 
due,  &c.  The  latter  is  more  in  the  nature  of  a  reference  to  ascertain 
and  report  the  facts,  as  the  referee  does  not  determine  the  case,  nor  can 
judgment  bq,  entered  upon  his  report  without  application  to  the  court. 

The  referee  must  report  upon  all  the  matters  directed  by  the  order 
of  reference,  but  it  is  not  necessary  to  incorporate  into  the  report  the 
testimony  taken,  and  hence,  where  in  the  case  of  infant  or  absent  de- 
fendants, he  is  required  to  take  proof  of  the  facts  and  circumstances 
stated  in  the  complaint,  and  to  examine  the  plaintiff  on  oath  as  to  any 
payments  that  have  been  made,  it  is  not,  ordinarily,  necessary  to  report 
the  evidence  and  examination,  but  merely  the  conclusions,  as  that  he 
has  found  the  facts  and  circumstances  truly  and  correctly  stated  in  the 
complaint,  and  that  no  payments  have  been  paid  upon  account  of  the 
mortgage  debt. 

In  some  cases  where  there  are  prior  liens  upon  the  mortgaged  prem- 
ises, and  it  is  designed  to  satisfy  them  out  of  the  proceeds  oi  sale,  it  will 
be  the  duty  of  the  referee  to  compute  and  ascertain  the  amount  due  upon 
such  liens,  that  the  court  may  direct  in  the  judgment  that  they  be  first 
paid  out  of  the  proceeds  of  sale. 

In  computing  the  amount  due  upon  a  mortgage,  the  referee  cannot 
allow  the  plaintiff  the  amount  of  a  premium  paid  for  an  insurance  of 
the  mortgaged  premises,  unless  the  mortgage  contains,  or  there  is  other- 
wise, an  express  agreement  of  the  mortgagor  or  owner  of  the  equity  of 
redemption  to  that  effect.(2)  But  he  may  allow  taxes  or  assessments 
which  are  a  lien  on  the  premises.(3) 


(1)  Code,  sec.  212.  (2)  Faure  v.  "Winans,  Hopk.  283. 

(3)  Ibid. 
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Judgment]  The  application  for  judgment  is  founded  cMefly  upon 
the  report  of  the  referee.  If  no  affidavit  of  the  filing  the  notice  of 
lis  pendens  was  filed  at  the  time  of  entering  the  order  of  reference,  it 
must  also  be  read  to  the  court,  as  the  Code  is  imperative  that  judgment 
of  foreclosure  cannot  be  entered  until  twenty  days  have  elapsed  after 
filing  of  such  notice.(l) 

Upon  reading  such  affidavit,  together  with  the  report  of  the  referee, 
the  plaintiff  will  be  entitled  to  a  judgment  of  foreclosure  and  sale  of 
the  mortgaged  premises. 

If  the  motion  or  application  for  the  judgment  is  made  in  a  county 
other  than  that  in  which  the  mortgaged  premises  are  situated,  the  rule  or 
order  for  judgment  must  be  certified  by  the  clerk  of  the  court,  where 
the  motion  is  made,  and  filed  in  the  office  of  the  clerk  of  the  county 
where  the  premises  are  situated. 

This  motion  may  be  made  at  any  special  term  of  the  court,  in  the 
district  embracing  the  county  in  which  the  mortgaged  premises  are 
situated.  If  the  defendant  has  appeared  in  the  action  before  the  time 
for  answering  has  expired,  he  is  entitled  to  notice  of  the  application 
for  judgment. 

The  judgment.]  The  manner  of  entering  judgment  is  the  same  as  in 
other  actions.  The  statement  of  the  judgment  is  a  brief  history  of  the 
proceedings,  and  a  judgment  of  the  court  for  the  amount  of  principal 
and  interest  reported  to  be  due,  with  the  costs  and  disbursements  to 
which  the  plaintiff  is  entitled,  to  be  inserted  therein,  and  a  direction  to 
sell  the  mortgaged  premises.  It  is  provided  by  rule(2)  that  in  every ' 
judgment  for  the  sale  of  mortgaged  premises,  the  description  and  par- 
ticular boundaries  of  the  property  to  be  sold,  so  far  at  least  as  the  same 
can  be  ascertained  from  the  mortgage,  shall  be  inserted.  And  unless 
otherwise  snecially  ordered  by  the  court,  the  judgment  must  direct 
that  the  mortgaged  premises,  or  so  much  thereof  as  may  be  sufficient 
to  raise  the  amount  due  to  the  plaintiff,  for  principal,  and  interests  and 
costs,  and  which  may  be  sold  separately,  without  material  injury  to  the 
parties  interested,  be  sold  by  or  under  the  direction  of  the  sheriff  of 
the  county,  or  of  a  referee,  to  be  therein  named,  and  that  the  plaintiff 
or  any  other  party  may  become  a  purchaser  on  such  sale ;  that  the 
sheriif  or  referee  execute  a  deed  to  the  purchaser ;  that  out  of  the  pro- 
ceeds of  the  sale  he  pay  to  the  plaintiff  or  his  attorney  the  amount  of 
his  debt,  interests  and  costs,  or  so  much  as  the  purchase-money  will 
pay  of  the  same,  and  that  he  take  the  receipt  of  the  plaintiff  or  his 
attorney,  for  the  amount  so  paid,  and  file  the  same  with  his  report  of 


(1)  See  ante,  p.  221.  (2)  Rule  4t. 


PROCEEDINGS  TO  JUDGMENT  ON  FAILURE  TO  ANSWER.  231 

,8ale,  and  that  the  purchaser  on  such  sale  be  let  into  the  possession  of 
the  premises  on  production  of  the  sheriff's  or  referee's  deed, ,  and  a  cer- 
tified copy  of  the  order  confirming  the  report  of  sale,  after  the  same 
has  become  absolute.(l) 

It  seems,  also,  that  the  judgment  may  contain  a  provision  to  collect 
the  balance  of  the  mortgage  debt  that  may  remain  unsatisfied,  after  a 
sale  of  the  premises,  and  that  the  proper  execution  therefor  against 
other  property  of  the  mortgagor,  may  be  issued  accordingly.  (2) 

The  rule  to  which  I  have  referred  provides  for  the  ordinary  case  of 
the  foreclosure  of  a  mortgage.  There  are,  however,  many  cases  where 
it  is  necessary  to  insert  special  provisions  in  the  judgment.  These  will 
depend  upon  the  specific  relief  demanded  in  the  complaint,  and  awarded 
by  the  court. 

The  judgment  is  entered  with  the  clerk,  and  must  contain  the  amount 
of  costs  and  disbursements  to  which  the  plaintiff  is  entitled,  and  which 
must  be  allowed  and  adjusted  by  the  clerk,  by  whom  the  entry  of 
judgment  is  made.  It  is  the  duty  of  the  attorney  who  draws  up  the 
judgment,  to  distinctly  number  and  mark  each  folio  in  the  margin 
thereof.  (3) 

Costs. 

In  foreclosure  cases  the  costs  are  in  the  discretion  of  the  court,(4) 
but  it  is  almost  a  matter  of  course  to  award  them  to  the  plaintiff,  and 
in  addition  to  the  ordinary  rate  of  costs  prescribed  by  the  Code,  the 
court  usually  grant  an  extra  allowance.(5) 

Under  the  former  practice  the  decree  of  foreclosure  and  sale  was 
entered  before  the  costs  were  taxed,  and  the  master  proceeded  with  the 
sale.  The  Eegister,  upon  receiving  and  filing  the  taxed  bill,  gave  to 
the  solicitor  a  certificate  of  the  filing  and  amount,  which  was  delivered 
to  and  paid  by  the  master  out  of  the  proceeds  of  sale.  A  similar  prac- 
tice is  pursued  under  the  present  system,  by  many  practitioners.  But 
I  think  it  more  conformable  with  the  requirements  of  the  Code  to  have 
the  costs  adjusted,  and  the  amount  inserted  in  the  judgment.  The 
language  is(6)  "  The  clerk  shall  insert  in  the  entry  of  judgment,  dkc.,  the 
sum  of  the  charges  for  costs,"  &c.  This  cannot  be  done  if  the  costs 
are  taxed  after  the  entering  of  the  judgment. 

Judgment  roll.']     Upon  entering  the  judgment,  the  clerk  is  required. 


(1)  Rule  47.  (2)  2  Rev.  Stat.  p.  191,  sec.  152. 

(3)  Rule  41.  "  (4)  Code,  sees.  304,  306. 

(5)  As  to  costs  generally,  see  ante,  p.  — 

(6)  Code,  sec.  311. 
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as  in  other  actions,  to  make  up  and  file,  in  his  office,  a  judgment  roll. 
This  consists  of  the  summons  and  complaint,  or  copies  thereof,  proof 
of  service,  affidavit  of  filing  notice  of  lis  pendens,  and  the  affidavit  that 
no  answer  has  been  put  in,  the  report  of  the  referee,  and  a  copy  of  the 
judgment.(l) 


SECTION  VI. 

SALE  AND  PROCEEDINGS  THEREON. 

Sale:]  For  the  purpose  of  making  the  sale  under  a  judgment  of 
foreclosure,  a  certified  copy  of  the  judgment  must  be  procured  from  the 
clerk,  and  delivered  to  the  sheriff  or  referee,  by  whom  the  sale  is  to  be 
made,  who  proceeds  therein  in  the  manner  prescribed  by  law.(2)  It  is 
provided  by  rule,(3)  that  where  the  premises  to  be  sold  consist  of  sev- 
eral distinct  lots  or  parcels,  which  can  be  sold  separately,  without  di- 
minishing the  value  thereof  on  such  sale,  it  is  the  duty  of  the  sheriff 
or  referee,  to  sell  the  same  in  separate  lots  or  parcels,  unless  otherwise 
specially  directed  by  the  court.  If,  however,  the  sheriff  or  referee,  is 
satisfied  that  the  property  will  produce  a  greater  price  if  sold  together, 
than  it  will  in  separate  lots  or  parcels,  he  may  sell  it  together,  unless 
otherwise  directed  in  the  judgment. 

Time  and  place  of  sale.]  The  time  and  place  of  sale  of  mortgaged 
premises  under  a  judgment,  is  usually  in  the  discretion  of  the  sheriff 
or  referee,  except  that  it  must  be  in  the  country  where  the  premises, 
or  the  principal  part  of  them,  are  situated  ;  and  except  in  the  city  of 
New  York,  where  the  sale  must  be  at  the  Merchants'  Exchange,  unless 
otherwise  specially  directed  in  the  judgment.  The  time  of  the  sale  must 
be  between  the  hours  of  nine  o'clock  in  the  morning  and  the  setting 
of  the  sun.(4)  Except  in  the  city  of  New  York,  where  it  must  be  be- 
tween the  hours  of  twelve  o'clock  at  noon  and  three  in  the  afternoon.(5) 
The  sale  must  in  all  cases  be  at  public  vendue.(6) 

Notice  of  sale.]  The  sheriff  or  referee  to  whom  is  delivered  the  copy 
of  the  judgment,  must  give  notice  of  the  time  and  place  of  sale,  in  the 
manner  required  by  law. 

The  provisions  of  the  statute  respecting  sales  are  as  follows  :(7) 

(1)  Code,  see.  281,  sub.  1.     But  see  ante,  Vol.  I.,  505,  705. 

(2)  Code,  sec.  285.  (3)  Rule  50. 
(4)  2  R.  S  369,  sec.  36.  (5)  Rule  51. 

(6)  2  R.  S.  369,  sec.  36.  (7)  2  R.  S.  369,  sec.  34,  35. 
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The  time  and  place  of  the  sale  shall  be  publicly  advertised  previ- 
viously,  for  six  weeks  successively,  as  follows : 

1.  A  written  or  printed  notice  thereof  shall  be  fastened  up  in  three 
places  in  the  town  where  such  real  estate  shall  be  sold,  and  if  such  sale 
be  in  a  town  different  from  that  in  which  the  premises  to  be  sold  are 
situated,  then  such  notice  shall  also  be  fastened  up  in  three  public 
places  of  the  town  in  which  the  premises  are  situated. 

2.  A  copy  of  such  notice  shall  be  printed  once  in  each  week  in  a 
newspaper  of  such  county,  if  there  be  one. 

3.  If  there  be  no  newspaper  printed  in  such  county,  and  the  premises 
to  be  sold  are  not  occupied  by  any  person  against  whom  the  judgment 
is  entered,  or  by  some  person  holding  the  same  as  tenant  or  purchaser, 
under  such  person,  then  such  notice  shall  be  published  in  the  state 
paper  once  in  each  week. 

Where  the  lands  lie  in  any  of  the  cities  of  this  state,  in  which  a 
daily  paper  is  printed,  except  where  a  different  notice  is  required  by 
law,  or  by  the  order  of  the  court,  the  notice  of  sale  must  be  printed  in 
one  or  more  of  the  daily  papers  of  that  city  for  three  weeks  immedi- 
ately previous  to  the  time  of  sale,  at  least  twice  in  each  week.(l) 

In  the  notice  of  sale,  the  real  estate  to  be  sold  must  be  described 
with  common  certainty,  by  setting  forth  the, name  of  the  township 
or  tract,  and  number  of  the  lot,  if  there  be  any,  and  if  there  be  none, 
by  some  other  appropriate  description.(2) 

Conditions  of  sale.''\  The  attorney  for  the  plaintiff  should  prepare  a 
statement  of  the  conditions  of  the  sale. 

This  is  usually  annexed  to  the  notice  of  sale,  and  therefore  need  not 
describe  the  nature  and  situation  of  the  property ;  but  it  should  specify 
the  terms  and  conditions  of  sale,  time  of  payment  of  the  purchase- , 
money,  time  when  the  deed  will  be  delivered,  whether  there  is  to  be 
any  deduction  for  taxes  and  assessments,  and  such  other  conditions  as 
it  is  intended  to  annex  to  the  sale,  that  the  purchaser  may  be  apprized 
of  them. 

Conducting  sale.']  We  have  before  adverted  to  the  manner  of  con- 
ducting the  sale ;  it  is  to  be  between  certain  hours  in  the  day  time,  and 
at  public  vendue,  &c.  The  premises  being  struck  off  to  the  highest  - 
bidder,  the  purchaser  should  sign  an  acknowledgment,  which  is  written 
under  the  conditions  of  sale,  to  the  effect  that  he  has  purchased  the 
premises  on  those  conditions  for  the  sum  bid  by  him,  and  agreeing  to 
conform  to  such  conditions. 


(1)  Rule  51.  (2)  2  R.  S.  369,  sec.  35. 
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When  the  land  to  be  sold  consists  of  several  distinct  lots  or  parcels 
whicli  can  be  sold  separately,  without  diminishing  the  value  thereof 
on  such  sale,  the  sheriff  or  referee,  must  sell  the  same  in  separate  lots, 
or  parcels,  unless  otherwise  specially  directed  by  the  court.  But  if  he 
is  satisfied  the  property  will  produce  a  greater  price  if  sold  together,  than 
it  will  in  separate  lots  or  parcels,  he  may  sell  it  together ;  unless  other- 
wise directed  in  the  judgment.(l) 

Although  a  residuary  legatee,  or  tenant  for  life,  or  the  owner  of  a 
reversionary  interest,  may  become  the  purchaser  at  a  sale,  under  the 
judgment  of  the  court, (2)  it  is  necessary,  if  he  be  a  party  to  the  record, 
that  he  should  have  a  previous  order  to  warrant  his  being  admitted  as 
a  bidder  at  the  sale  ;  and  the  court  will  not  permit  a  party  having  such 
an  order  to  conduct  the  sale.(3) 

The  47th  Eule  of  this  court  directs  the  judgment  for  the  sale  of 
mortgaged  premises,  to  be  so  drawn  as  to  authorize  the  plaintiff,  or  any 
other  party,  to  become  a  purchaser  on  the  sale. 

The  premises  being  struck  off  to  the  highest  bidder,  the  purchaser  is 
to  sign  an  acknowledgment,  which  is  written  under  the  conditions  of 
sale,  to  the  effect  that  he  has  purchased  the  premises  on  those  conditions, 
for  the  sum  bid  by  him,  and  agreeing  to  conform  to  such  conditions. 

If  the  referee's  conduct  is  grossly  improper  and  oppressive  upon  a 
sale  by  him,  it  seems  he  will  be  ordered  to  pay  the  costs  of  setting  aside 
his  report  of  sale,  and  of  the  subsequent  proceedings  thereon.  (4)  Thus, 
where,  by  the  old  practice,  an  order  for  the  resale  of  mortgaged  premi- 
ses, the  master  was  directed  to  put  up  the  premises  at  a  particular  sum, 
and  resell  the  same,  if  that  amount  or  a  larger  sum  was  bid  therefor, 
and,  at  the  sale,  the  premises  were  struck  off  to  a  purchaser,  for  the 
sUm  specified  ;  and  thereupon  the  master,  acting  under  the  direction  of 
the  complainant's  solicitor,  and  without  any  previous  intimation  to  that 
effect,  insisted  upon  the  immediate  payment  of  the  bid  in  specie,  al- 
though the  purchaser  offered  to  pay  the  same  in  good  current  bank 
bills,  or  in  good  drafts  on  Albany,  or  to  pay  the  amount  in  specie,  as 
soon  as  it  could  be  obtained  from  the  banks  where  it  could  be  found ; 
and  the  master  immediately  put  up  the  property  again,  upon  the  terms 
that  specie  should  be  paid  down,  and  no  person  purchasing  on  these 
terms,,  he  reported  that  the  terms  upon  which  the  resale  was  directed 
had  not  been  complied  with  ;  it  was  held  that  the  conduct  of  the  mas- 
ter was  improper  and  unjustifiable,  and  that  the  purchaser  was  entitled 
to  a  deed  of  the  premises,  upon  paying  the  amount  of  his  bid  ;  and  the 


(1)  Rule  50. 

(2)  Williams  v.  Altenborough,  Tur.  &  Russ.  '76. 

(3)  Domville  v.  Barrington,  2  Toung  &  Col.  '724. 

(4)  Baring  v.  Moore,  5  Paige,  48. 
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report  of  the  master  was  set  aside,  and  lie  was  directed  to  execute  to 
the  purchaser,  a  deed  upon  such  resale.(l) 

Camphting  purchase.']  In  ordinary  sales  by  auction,  or  by  private 
agreement,  the  contract  is  complete  when  the  agreement  is  signed  ;  but 
a  different  rule  prevails  in  sales  by  a  sheriff,  or  referee.  In  such  cases, 
the  purchaser  is  not  considered  as  entitled  to  the  benefit  of  his  contract, 
till  the  referee's  or  sheriff's  report  of  the  purchaser's  bidding,  is  abso- 
lutely confirmed.(2)  In  order  to  obtain  the  benefit  of  his  contract, 
therefore,  the  purchaser  must,  by  the  practice  of  the  court,  in  England, 
first  procure,  at  his  own  expense,  a  report  from  the  master,  of  his  being 
the  highest  bidder,  for  the  lot  he  has  purchg,sed.(3)  It  is  not  the  prac- 
tice here,  however,  for  the  purchaser  to  procure-  and  file  the  referee's 
report  of  sale.  This  is  always  done  by  the  plaintiff's  attorney. 
And  it  is  to  be  observed,  that  In  foreclosure  suits,  the  deed  is  given  to 
the  purchaser,  and  the  money  paid  and  distributed,  or  paid  out,  by  the 
referee,  before  the  report  of  sale  is  made.  In  partition  suits  the  report 
is  made  and  confirmed  by  the  special  order  of  the  court,  before  the 
deed  can  be  delivered. 

Order  to  confirm  report]  After  the  referee's  or  sheriff's  report  has 
been  filed,  the  plaintiff's  attorney  enters  an  order  of  course,  that  the 
sale  may  be  confirmed,  unless  cause  is  shown  against  it  within  eight 
days ;  and  if  no  exceptions  are  filed  and  served  within  that  time,  the 
order  will  become  absolute,  of  course,  without  notice  or  further  order, 
unless  there  is  an  application,  in  the  meantime,  to  set  aside  the  sale. 
And  the  former  owner  of  the  equity  of  redemption  cannot  prevent  the 
confirmation  of  the  report  by  tendering,  or  offering  to  pay,  the  amount 
of  the  judgment,  with  interest  and  costs.  Until  the  report  is  confirmed, 
the  court  will  not  interfere  to  compel  a  delivery  of  the  possession  of 
the  premises  to  the  purchaser ;  whether  such  purchaser  be  the  mortga- 
gee himself,  or  a  stranger  to  the  suit.  And,  until  such  confirmation  of 
the  report,  any  person  interested  in  the  sale,  may  apply  to  the  court 
for  a  resale.  (4) 

Duty  of  purchaser.]  It  is  a  settled  maxim,  that  persons  purchasing 
under  a  judgment  of  the  court  are  bound  to  see  that  the  sale  is  made 
according  to  the  judgment.(5)  It  is  also  the  business  of  the  purchaser 
to  see  that  all  the  persons  who  are  necessary  to  convey  are  before  the 


(1)  Baring  v.  Moore,  5  Paige,  48.  (2)  1  Sugd.  V.  &  P.  58. 

(3)  1  Sug.  V.  &  P.  59. 

(4)  Brown  v.  Frost,  10  Paige  Ch.  Rep.  243. 

(5)  Cololaugh  V.  Sterum,  3  Bligh,  181,  186. 
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court;  for  if  he  takes' a  title  which  a  judgment  iu  an  imperfect  suit 
does  not  perfect,  he  must  abide  the  consequences.(l) 

But  a  purchaser  is  not  bound  to  see  to  the  application  of  the  pur- 
chase-money.  Neither  is  he  affected  by  irregularities  or  defects  in  the 
judgment  by  which  the  application  of  the  money  may  not  have  been 
properly  secured.(2) 

Possession,  interest  and  profits.]  The  purchaser  is  entitled  to  the 
profits  of  the  estate  from  the  time  fixed  upon  for  completing  the  con- 
tract, whether  he  does  or  does  not  take  possession  of  the  estate ;  and 
as,  from  that  time,  the  money  belongs  to  the  vendor,  the  purchaser 
will  be  compelled  to  pay  interest  for  it,  if  it  be  not  paid  at  the  day.(3) 

The  rule  of  the  court  in  the  case  of  the  purchase  of  a  fee  simple 
estate,  is  to  give  the  purchaser  the  profits  from  the  quarter-day  preced- 
ing the  payment  of  the  purchase-money.(4) 

Where  the  conditions  of  sale  provide  that  interest  shall  be  paid  from 
a  certain  day,  if  the  purchase  be  not  completed,  the  purchaser  cannot 
relieve  himself  from  payment  of  interest  by  alleging  that  the  delay  in 
completing  the  contract  Avas  caused  by  the  vendor.  But  it  is  other- 
wise where  there  is  no  stipulation.  Where  there  is  no  stipulation  as 
to  interest,  the  general  rule  of  the  court,  in  England,  is  that  the  pur- 
chaser, when  he  completes  his  contract  after  the  time  mentioned  in  the 
conditions  of  sale,  shall  be  considered  as  in  possession  from  that  time, 
and  shall  from  thence  pay  interest  at  four  per  cent.,  taking  the  rents  and 
profits;  if,  however,  such  interest  is  much  more  in  amount  than  the 
rents  and  profits,  and  it  is  clearly  made  out  that  the  delay  in  completing 
the  contract  was  occasioned  by  the  vendor,  then  to  give  effect  to  the 
general  rule,  would  be  to  enable  the.  vendor  to  profit  by  his  own  wrong. 
The  court,  therefore,  gives  the  vendor  no  interest,  but  leaves  him  in 
possession  of  the  interim  rents  and  profits.(5) 

In  this  state,  if  a  purchaser  is  charged  with  interest,  it  is  at  the  rate 
of  seven  per  cent. 

A  purchaser  is  not  entitled  to  the  rents  for  a  period  beyond  the 
quarter-day  preceding  the  payment  of  his  money,  merely  because  he 
has  been  ready  to  complete  his  purchase,  and  has  had  his  money  lying 
dead  at  his  banker's ;  for  he  might  have  moved  to  pay  the  money  into 
court  without  prejudice,  &e.,  when  it  would  have  been  laid  out.  And  this, 
if  done  by  special  application,  would  not  be  an  acceptance  of  the  title.(6) 
If  the  purchaser  gets  into  possession  of  the  estate  without  the  sanc- 


(1)  Id.  ib.;  and  see  2  Bligh,  169;   1  Soh.  &  Lef.  386. 

(2)  Curtis  V.  Price,  12  Ves.  89.  (3)  2  Bug.  Y.  &  P.  1. 

(4)  Ansan  v.  Purgood,  1  Jac.  &  W.  63'7.      (5)  Esdaile  v.  Stephenson,  1  Sim.  &  Stu.  122. 
(6)  Barker  v.  Harper,  Coop.  32  ;  2  Smith,  117. 
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tion  of  the  court,  he  will  be  compelled  to  pay  the  money  into  court, 
although  he  entered  with  the  permission  of  the  parties  in  the  cause. 
The  court  only  can  give  such  permission.(l) 

A  purchaser  of  a  reversionary  interest  will  be  ordered  to  pay  interest 
on  his  purchase-money  from  the  time  of  the  purchase.(2) 

If  a  resale  is  directed,,  the  purchaser  is  entitled  to  the  rents  and 
profits  from  the  quarter-day  previous  to  the  resale,  and  not  from  that 
preceding  the  original  sale.(3) 

Paying  off  incumbrances.]  If  the  estate  is  subject  to  an  incumbrance 
which  appears  upon  the  report,  the  purchaser  should,  after  giving 
notice  of  his  intention,  apply  to  the  court  for  leave  to  pay  off  the 
charge,  and  to  pay  the  residue  of  the  purchase-money  into  the  bank. 
But  where  the  incumbrance  on  the  estate  does  not  appear  on  the  report, 
and  any  of  the  parties  refuse  or  are  incompetent  to  consent,  a  purchaser 
cannot  apply  any  part  of  his  purchase-money  in  discharge  of  the  in- 
cumbrance ;  though,  perhaps,  if  the  parties  are  all  competent  to  con- 
sent, and  do  consent,  it  may  be  done.(4) 

Deed.']  The  47th  Eule  requires  the  judgment  for  the  sale  of  mort- 
gaged premises — unless  the  court  specially  orders  otherwise — to  direct 
that  after  such  sale,  the  sheriff  or  referee  who  makes  the  same,  shall 
execute  a  deed  to  the  purchaser  of  the  premises. 

If  the  mortgage  has  not  been  recorded,  and  has  been  duly  acknow- 
ledged or  proved,  it  must  be  recorded,  at  length,  in  the  county  where 
the  lands  lie,  before  the  referee  executes  his  deed. 

If  it  is  not  in  a  situation  to  be  recorded,  it  must  be  filed  with  the 
clerk.(5) 

Enforcing  delivery  of  possession.]  A  writ  of  assistance  is,  in  ordinary 
cases,  the  first  and  only  process  for  giving  possession  of  land,  under  an 
adjudication  of  this  court.(6)  And  this  will  be  granted  upon  the  sale 
being  confirmed,  and  proof  that  the  purchaser  has  received  a  deed  of 
conveyance  from  the  referee,  which  has  been  shown  to  the  party  in 
possession,  accompanied  by  a  demand  of  possession,  which  has  been 
refused.(7) 

Where  mortgaged  premises  are  sold  underajudgment  of  foreclosure, 
the  purchaser  is  entitled  to  the  assistance  of  the  court  in  obtaining  the 
possession,  as  against  parties  to  the  suit,  or  those  who  have  come  into 


(1)  1  Sugd.  v.  &  P.  62.  (2)  Trefusia  v.  Lord  Clinton,  2  Sim.  359. 

(3)  2  Smitli,  175;  2  Dan.  913. 

(4)  1  Sugd.  V.  &  P.  61.  (5)  Rule  49. 
(6)  Valentine  t.  Teller,  Hopk.  422.  (1)  Id.  ib. 


238  SALE  AND  rEOCEEDINGS  THEREON. 

possession  under  them  subsequent  to  the  filing  of  the  notice  of  lis 
pendens. {V) 

In  foreclosure  suits,  the  judgment  directs  that  the  purchaser  be  let 
into  the  possession,  &c.(2)  And  the  47th  Rule  requires  the  judgment  for 
the  sale  of  mortgaged  premises,  to  direct  that  the  purchaser  at  the  sale 
be  let  into  possession  of  the  premises  on  production  of  the  deed.  But 
the  court  has  no  jurisdiction,  by  a  summary  proceeding,  to  determine 
the  rights  of  third  persons  claiming  title  to  premises,  who  have  recov- 
ered the  possession  by  legal  and  adverse  proceedings  against  a  party 
to  the  suit,  under  a  claim  of  right  which  accrued  previous  to  the  com- 
mencement of  the  foreclosure  suit.(3)  Nor  will  a  writ  of  assistance  be 
granted  against  persons  who  were  in  possession  of  the  premises  at  the' 
time  of  the  commencement  of  the  suit,  and  who  were  not  made  parties  ' 
thereto,  to  turn  them  out  of  such  possession.  The  power  of  the  court 
to  give  possession  to  the  purchaser  at  a  sale,  by  a  summary  proceeding, 
only  extends  to  those  persons  who  are  parties  to  the  suit  in  which  the 
sale  is  directed,  or  those  who  have  come  into  possession  under  or  with 
the  assent  of  those  who  are  parties,  subsequent  to  the  commencement 
of  the  suit.  (4) 

Discharging  purchaser.']  If,  after  the  confirmation  of  the  report,  it 
should  appear  that  the  purchaser  is  unable  to  perform  his  contract,  a 
motion  should  be  made  to  discharge  him  from  his  bidding,  and  that  the 
estate  may  be  resold,  with  the  approbation  of  the  referee.(5)  An  order 
may  be  made  upon  this  motion,  with  the  purchaser's  consent.(6)  BuJ; 
if  he  does  not  consent,  notice  of  it  should  be  served  on  the  purchaser ; 
and  the  motion  should  be  supported  by  an  affidavit  of  the  facts  making 
it  necessary. (7) 

If  it  is  discovered  that  the  purchaser  was  insane  at  the  time  of  the 
sale,  he  may  be  discharged  from  his  purchase.  And  the  court,  in  such 
a  case,  will  direct  a  resa]e.(8) 

If  the  purchaser  is  responsible,  he  will  not  be  permitted  to  baffie  the 
court ;  and,  therefore,  instead  of  discharging  him  from  his  bidding, 
the  court  will,  if  required,  make  an  order  that  he  shall,  within  a  given 
time,  pay  the  money  into  court  and  be  let  into  possession. (9)  Upon 
hearing  the  motion  for  this  order,  the  court  will,  if  the  purchaser  ap- 
pears and  asks  for  it,  and  has  not  precluded  himself  from  objecting  to 


(1)  Frelinghuysen  v.  Golden,  4  Paige,  204;  2  B..  S.  191,  sec.  158.     Orig.  sec.  152. 

(2)  See  Rule  47,  and  see  the  form,  Rules,  ed.  1839,  p.  139. 

(3)  Frelingliuysen  v.  Golden,  supra.  (4)  Baynton  V.  Jackway,  10  Paige,  307. 

(5)  Hedder  v.  Ruffin,  1  Vea.  &  B.  544;  1  Sugd.  V.  &  P.  60;  Cunningham  r.  Williams,  2 
Anst.  344;  Deaverv.  Reynolds,  1  Bland.  50. 

(6)  Hand.  153.  (7)  2  Dan.  918. 
(8)  Blaokbeard  v.  Lindigren,  1  Cox.  205.      (9)  1  Hew.  335. 
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the  title,  direct  a  reference  to  inquire  -whether  a  good  title  can  be 
made.(l) 

With  respect  to  the  kind  of  title  which  a  purchaser  has  a  right  to 
insist  upon,  it  was  decided  by  the  Chancellor,  that  where  real  estate 
was  sold  by  a  master  as  and  for  a  good  title,  the  purchaser  was  only  en- 
titled to  such  a  title  as  a  purchaser  of  the  premises  at  a  private  sale 
would  be  bound  to  receive  from  his  vendor.(2) 

It  is  a  fatal  objection  to  the  title  derived  under  a  judgment  in  parti- 
tion, that  the  plaintiff  was  a  feme  covert,  and  that  her  husband  was 
not  joined  with  her  as  a  party  to  the  suit.(3)  And  where  it  appeared, 
from  the  affidavits  on  the  part  of  the  purchaser,  to  be  a  matter  of  doubt 
whether  the  plaintiff  was  not  a  married  woman — a  marriage  in 
fact  having  been  solemnized  between  her  and  a  man  who  claimed  to 
be  her  husband — the  Chancellor  refused  to  compel  the  purchaser  to 
take  the  title,  until  the  plaintiff  should  have  established  the  fact, 
upon  a  reference,  that  the  alleged  marriage  was  illegal  and  void.(4) 

A  purchaser  may  also  be  discharged  upon  his  own  application, 
whenever  he  shows  a  good  reason  for  being  released.  Irregularity  in 
the  proceedings,  which  renders  the  title  defective,  has  been  held  a  good 
cause  for  discharging  the  purchaser.  Thus,  where  a  decree  was  had 
in  a  partition  suit,  wherein  an  infant,  among  others,  had  been  made  a 
defendant,  but  no  guardian,  ad  litem,  had  been  appointed,  nor  order 
for  appearance  entered,  nor  bill  taken  as  confessed  against  him,  a  pur- 
chaser under  the  decree  was  discharged  from  his  bid ;  even  though  this 
defendant  might  have  since  attained  his  majority  and  offered  to  release 
his  interest,  the  decree  being  so  far  irregular  as  to  be  incapable  of 
enrollment.(5) 

So,  where  the  purchaser  buys  the  property  under  a  mistake  as  to  the 
condition  of  the  property.  Thus,  where,  by  the  terms  of  the  master's 
sale,  the  property  was  to  be  sold  free  of  incumbrances,  and  all  taxes 
and  assessments  were  to  be  paid  out  of  the  purchase-money,  provided 
bills  thereof  were  produced  to  the  master  before  the  completion  of  the 
sale,  and  it  afterwards  appeared  that  an  assessment  to  a  large  amount 
against  the  property,  for  the  opening  and  Macadamizing  the  avenue 
through  the  same,  had  not  in  fact  been  confirmed  by  the  corporation  of 
the  city  at  the  time  of  the  sale,  although  the  work  had  been  contracted 
for  and  completed  more  than  three  years  before,  it  was  held  that  the 
purchasers  at  the  sale,  who  had  bid  off  the  property  under  the  belief 
that  such  assessment  had  been  confirmed,  and  that  they  would  hold 


(1)  1  Newl.  330.  (2)  Spring  v.  Sanford,  1  Paige,  550. 

(3)  Id.  ibid.  (4)  Id.  ibid. 

(5)  Kohler  v.  Kohler,  2  Edw.  69. 
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their  lots  discharged  of  the  expense  of  opening  such  avenue,  were  not 
bound  to  take  the  property  subject  to  the  assessment  for  that  im- 
provement.(l) 

Neither  will  the  court  compel  the  purchaser  to  complete  his  purchase, 
when  he  will  not  obtain  such  an  interest  in  the  premises,  and  in  the 
buildings  thereon,  as  he  had  a  right  to  suppose  from  the  terms  of  the 
sale,  he  was  buying.(2)  And  where  a  referee  sells  property,  with 
buildings  thereon,  as  and  for  a  good  title,  if  the  corporation  of  the  city 
or  village,  in  which  the  premises  are  situated,  has  a  right  to  take  the 
land  for  a  street,  at  some  future  time,  without  paying  for  the  buildings, 
of  which  fact  the  purchaser  was  ignorant  at  the  time  of  the  sale,  the 
court  will  not  compel  him  to  complete  his  purchase ;  although  the 
probability  of  the  exercise  of  such  right  by  the  corporation  is  very 
remote.  (3) 

Nor  will  the  court  compel  a  purchaser  to  take  the  title  where,  by 
the  fault  of  parties,  the  completion  of  the  sale  has  been  delayed  so  long 
that  he  cannot  have  the  benefit  of  his  purchase  substantially,  as  if  the 
sale  had  been  completed  at  the  time  contemplated  by  the  terms  of 
sale.(4:)  If  an  account  to  be  taken  in  a  suit  to  be  instituted  is  neces- 
sary to  complete  the  title,  the  purchaser,  if  he  desires  it,  must  be 
discharged. (5) 

So,  if  a  contract  is  unreasonable,  the  court  will  relieve  the  purchaser 
as  well  as  the  seller.(6)  But,  it  seems,  the  circumstance  that  the  price 
given  is  much  beyond  the  value  of  the  land,  will  not  be,  of  itself,  a 
sufficient  ground  to  release  a  purchaser  from  his  contract — even  upon 
the  terms  of  forfeiting  a  deposit — unless  there  are  equitable  circum- 
stances.(7)  Where,  however,  the  purchaser  has,  hy  mistake,  given  an 
unreasonable  price  for  an  estate,  the  court  will,  in  a  proper  case,  wholly 
rescind  the  contract.(8)  So,  when  difficulties  arise  to  delay  the  com- 
pletion of  a  sale,  and  during  the  interval  of  making  out  the  title,  ordi- 
nary dilapidations  take  place,  that  is  a  case  of  compensation  ;  but  if  a 
destruction  of  ornamental  timber  occurs,  that  is  ground  for  the  pur- 
chaser to  apply  to  be  discharged. (9)  But  where  the  object  of  the  pur- 
chase is  not  defeated,  and  the  purchaser  is  not  injured  by  the  contract 
being  enforced,  he  cannot  be  permitted  to  abandon  it.(lO)  A  purchaser 


(1)  Post  V.  Leet,  8  Paige,  33t. 

(2)  Seaman  v.  Hicka,  8  Paige,  655.  (3)  Id.  ibid. 

(4)  Jackson  v.  Edwards,  '7  Paige,  386.  (5)  Magennis  v.  Fallon,  2  Malloy,  561. 

(6)  1  Sugd.  T.  &  P.  65;   Attorney  Gen.  v.  Day,  1  Ves.  218;   Savile  v.  Savile,  1   P. 
"Wms.  745. 
(f)  1  Sugd.  T.  &  P.  n ;  see  Sewell  v.  Johnston,  I  Bunb.  16. 

(8)  Id.  12  ;  and  Morehead  v.  Frederick,  there  ci'd. 

(9)  Magennis  v.  Fallon,  2  Malloy,  585. 

(10)  Weems  v.  Brewer,  2  Harris  &  Gill,  390. 
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claiming  to  be  discharged  from  his  contract,  should  make  out  a  fair 
and  plain  case  of  relief;  that  it  is  not  every  defect  in  the  subject  sold, 
or  variation  from  the  description,  that  will  avail  him.  If  he  gets  sub- 
stantially what  he  bargains  for,  he  must  take  a  compensation  for  the 
deficiency.(l) 

So,  if  a  person  interfere  in  a  sale  without  authority,  and  bid,  although 
he  does  it  to  prevent  the  property  from  being  sold  at  an  undervalue, 
the  coftrt  will  not  release  him.(2) 

Whenever  a  purchaser-  is  discharged  upon  his  own  application,  he 
is  usually  allowed  his  costs  and  interest.(3) 

Reference  as  to  compensation.]  Although  the  purchaser  may  be  satis- 
fied with  the  title,  yet  he  may  be  entitled  to  compensation.  If  the 
property  sold,  or  any  part  of  it,  has  beea  falsely  represented,  but  not 
to  such  an  extent  S,s  _to  vitiate  the  sale,  or  if,  before  possession,  any 
deterioration  has  taken  place  in  the  value  of  the  property,  the  pur- 
chaser is  entitled  to  eompensation.(4)  Compensation  may  be  claimed 
for  the  deficiency  in  the  quantity  between  the  particulars  of  sale  and 
the  actual  number  of  acres ;  or,  in  respect  of  the  buildings  on  the  pre- 
mises not  being  accurately  described,  or  for  deterioration  since  the  pur- 
chase.(5) 

By  the  English  practice,  upon  the  application  of  the  purchaser,  an 
order  will  be  granted  directing  a  reference  to  inquire  what  compensa- 
tion is  proper  to  be  allowed.  The  purchaser  thereupon  lays  a  statement 
of  facts  before  the  master,  supported  by  evidence.  If  affidavits  are  ob- 
jected to,  he  must  support  his  facts  by  the  examination  of  witnesses;. 
If  the  master  reports  that  the  purchaser  is  entitled  to  compensation, 
the  court,  on  confirming  the  report,  will  authorize  the  purchaser  to  de- 
duct the  amount  of  compensation  and  of  the  costs  f)f  the  reference,  &c., 
and  of  the  application,  from  the  amount  of  his  purchase-money,  and 
direct  him  to  pay  the  residue  within  a  given  time.(6) 

If  the  referee  reports  against  the  purchaser's  right  to  compensation, 
the  attorney  for  the  vendor,  after  the  confirmation  of  the  report,  should 
move  that  the  purchaser  pay  his  purchase-money  within  a  specified 
time.(7) 

Order  to  pay  in  purchase-money.]  It  seems  to  be  the  settled  practice 
of  the  court,  in  England,  that  before  an  order  can  be  made  to  compel 


(1)  "Weems  v.  Brewer,  2  Hs^ris  &  Gill,  390. 

(2)  Nelthorpe  v.  Pennyman,'  14  Ves.  51'?. 

(3)  Pleasants  v.  Epberts,  2  Malloy,  607. 

(4)  2  Smith's  Pr.  190 ;  Magennis  v.  Fallon,  2  Malloy,  585. 

(5)  Id.  lb.  (6)  Id.  191. 
(7)  Id.  lb. 

Vol.  n.  16 
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an  absent  purchaser  to  pay  in  his  money,  the  solicitor  for  the  complain- 
ant must  deliver  to  the  purchaser  an  abstract  of  the  title,  and  procure 
the  master's  report  that  a  good  title  can  be  made.(l) 

The  order  for  payment  of  the  purchase-money  being  made,  must  be 
served  personally  upon  the  purchaser ;  and  if  not  complied  with,  may 
be  enforced  by  moving  that  he  may  pay  in  the  money  within  a  limited 
time,  or  that  he  stand  committed.(2) 

The  court  may  also  direct  a  resale  of  the  estate,  and  compel  the  pur- 
chaser to  make  good  any  deficiency  in  the  price  obtained  at  such  re- 
sale.(3) 

Substitution  of  another  purchaser.]  If  a  person  is  desirous  of  being 
substituted  for  the  purchaser,  the  court,  upon  the  purchaser's  consent, 
and  being  satisfied  by  affidavit  that  there  is  no  underhand  bargain,  and 
upon  the  substituted  purchaser  paying  the  purchase-money  into  court, 
will  order  such  substitution.(4)  Accordingly,  a  purchaser  at  a  referee's 
sale  may  make  a  valid  transfer  of  his  bid  to  a  third  person,  before  the 
execution  of  the  deed  for  the  premises.  And  the  court,  upon  the  ap- 
plication of  such  assignee,  may  direct  the  execution  of  a  conveyance 
immediately  to  him,  by  the  referee,  subject  to  the  equitable  rights  or 
liens  of  other  persons,  as  against  the  original  purchaser,  which  had  be- 
come vested  previous  to  the  assignment  of  the  bid. (5)  So,  where  the 
original  purchaser  had  entered  into  a  contract  of  sale  of  the  premises 
with  another,  and  had  died,  and  his  heir  at  law  absent,  the  court  or- 
dered the  conveyance  to  be  executed  to  the  substituted  purchaser,  and 
the  money  to  be  brought  into  court.(6)  And  where  the  purchaser  un- 
der a  decree  died  before  a  conveyance  was  made,  having  devised  the 
property  in  question,  and  all  his  real  estate  to  trustees,  the  court  autho- 
rized a  conveyance  to  such  trustees ;  the  heir  at  law  of  the  purchaser 
being  an  infant.(7) 

To  obtain  liberty  for  one  person  to  be  substituted  for  another,  as  the 
purchaser,  a  notice  of  motion  must  be  served  on  such  purchaser  or  his 
attorney,  and  on  the  attorneys  of  all  the  parties.  The  motion'  is  "  that 
upon  C.  D.  paying  into  court ,  (the  amount  of  the  purchase- 
money,)  he  may  be  substituted,  as  the  purchaser,  for  A.  B. ;  and  that 
A.  B.  may  thereupon  be  discharged."  The  order  is  made  on  the  pur- 
chaser's consent,  and  on  affidavit  of  service  of  the  notice  of  motion.(8) 


(1)  1  Sugd.  T.  &  P.  60,  n.  1 ;  2  Dan.  919. 

(2)  LausdawQ  T.  Elderton,  14  Ves.  512. 

(3)  2  Smith,  186,  188 ;  1  Sugd.  T.  &  P.  60 ;  2  Dan.  920. 

(4)  2  Smith,  186,  188;   1  Sugd.  T.  &  P.  60;  2  Dan.  920. 

(5)  2  Smith,  181.    '  (6)  Pearce  v.  Pearce,  *?  Sim.  13». 
(1)  The  King  v.  Gregory,  4  Paige,  180.  (8)  2  Smith,  181. 
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Opening  Uddings  and  resale.]  In  England  it  is  almost  a  matter  of 
course  to  open  the  biddings  on  a  master's  sale,  before  the  confirmation 
of  his  report,  upon  the  offer  of  a  reasonable  advance  ori  the  amount 
bid,  and  the  payment  of  the  costs  and  expenses  of  the  purchase. 

And  the  mere  advance  of  price  is  sufficient  to  open  the  biddings ; 
and  they  may  be  opened  more  than  once.(l) 

But  the  English  practice  upon  this  subject,  has  not  been  adopted  in 
this  state;  and  the  Chancellor  observes,  in  the  case  ol Duncan  v.  Dodd{2) 
that  it  is  not'desirable  that  it  should  be  introduced  here.  In  a  case  in 
the  Court  of  Errors,(3)  Mr.  Justice  Nelson  takes  the  same  ground. 
After  observing  that  in  England  the  mere  advance  offered  would  be 
sufficient,  before  the  confirmation  of  the  report,  to  open  the  biddings,  he 
remarks  that  such  is  not  our  practice,  and  that  the  reasons  for  the 
difference  are  sound  and  conclusive. 

I  It  was  accordingly  decided  in  Duncan  v.  Dodd,  above  referred  to, 
that  the  biddings  at  a  master's  sale  would  not  be  opened  except  in  very 
special  cases;  and  then  it  would  not  be  done  unless  the  purchaser  was 
fully  and  liberally  indemnified  for  all  damages,  costs  and  expenses  to 
which  he  had  been  subjected.  In  that  case  the  premises  were  struck 
off  for  $2,025,  no  conveyance  having  been  executed,  and  the  petitioner 
offering  an  advance  of  50  per  cent,  on  the  purchase,  for  the  benefit  of 
infant  defendants.  The  Chancellor  ordered  a  resale  upon  sufficient 
security  to  the  satisfaction  of  the  master,  that  the  premises  should  ac- 
tually produce  an  advance  of  50  per  cent,  upon  a  resale,  or  a  deposit 
with  the  master  of  the  advance  offered.  And  this,  upon  the  ground  that 
the  property  sold,  was  the  sole  dependence  of  two  infant  children,  and 
had  been  sacrificed  either  through  the  misapprehension  or  negligence 
of  their  mother  and  step-father.  The  Chancellor  expressly  stating  that 
if  the  defendants  were  adults,  and  the  property  had  been  sacrificed  by 
their  own  negligence  or  inattention,  he  would  not  disturb  the  sale. 

The  effect  of  opening  the  biddings,  is  to  discharge  the  purchaser 
from  his  purchase  entirely ;  and  if  he  has  paid  the  deposit,  or  any  part 
of  the  purchase-money  into  court,  he  will  be  entitled  to  have  it  paid  to 
him.  If  he  is  the  purchaser  of  more  lots  than  one,  and  the  biddings 
are  ordered  to  be  opened  as  to  some  of  the  lots  which  were  first  pur- 
chased, the  purchaser  will  be  allowed  to  have  th^  biddings  opened  and 
to  be  discharged  from  his  purchase  as  to  all  the  lots  purchased  by 
him.(4)    But  the  purchaser,  in  order  to  entitle  himself  to  such  an  in- 


(1)  l.Sugd.  V.  &  P.  66;  Scott  v.  Nesbitt,  3  Bro.  0.  0.  475. 

(2)  2  Paige,  100. 

(3)  Collier  v.  Whipple,  13  "Wendell,  224;  see  also  Gordon  y.  Sims,  2  McCord's  Ch.  Rep. 
158. 

(4)  Price  V.  Price,  1  Sim.  &  Stu.  386 ; ,  Boyer  v.  Blackwood,  3  Aust.  656. 
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dulgence,  should  appear  upon  the  motion  to  open  the  biddings,  and 
produce  an  affidavit  that  he  had  bid  for  the  subsequent  lots  in  conse- 
quence of  his  having  been  declared  the  best  bidder  for  the  first  lot.(l) 

A  referee's  or  sheriff's  sale,  on  a  mortgage  foreclosure,  will  also  be 
opened,  and  a  resale  ordered  where  judgment  creditors  are  prevented 
from  attending  and  bidding  at  the  sale  in  consequence  of  an  impression 
received  from  the  refefee  that  the  sale  will  not  take  place  on  the  day 
appointed ;  although  there  is  no  collusion  between  the  referee  and  the 
purchaser  ;  provided  the  judgment  creditors  offer  to  make  an  advance^ 
at  the  resale,  upon  the  former  bid,  to  an  amount  sufficient  to  cover 
their  demands.(2)  Fraud  or  misconduct  in  the  purchaser,  or  fraudu- 
lent negligence  in  any  other  person  connected  with  the  sale,  as  the 
agent  of  the  mortgagor,  or  of  persons  interested  as  judgment  creditors, 
and  also  surprise  created  by  the  conduct  of  the  purchaser,  will  induce 
the  court  to  open  the  biddings.(3) 

So,  where  a  memorandum  not  authorized  by  the  referee,  was  read  at 
the  sale,  describing  the  dimensions  of  the  dwelling-house  sold,  and 
which  turned  out  to  be  incorrect  by  several  feet,  the  sale  was  vacated.(4) 
And  in  the  case  of  Gordon  v.  Sims,[5)  a  sale  was  set  aside  be- 
cause the  land  was  knocked  off  to  the  purchaser  prematurely,  by  a 
mistake  of  the  auctioneer,  who  did  not  hear  a  higher  bid. 

A  resale  may  also  be  ordered,  on  the  application  of  other  parties, 
where  the  purchaser  neglects  to  comply  with  the  terms  of  sale  within 
a  reasonable  time.(6) 

Where  some  of  the  purchasers  at  a  referee's  sale  bid  upon  the  sup- 
position that  a  large  assessment,  amounting  to  more  than  one-third  of 
the  value  of  the  property,  was  to  be  paid  out  of  the  proceeds  of  the 
sale,  and  other  persons  who  bid  at  the  sale  knew  that  the  assessment 
was  not  confirmed,  and  bid  accordingly,  it  was  held  that  the  purchasers 
were  not  entitled  to  hold  their  purchases,  and  to  have  the  unconfirmed 
assessments  paid  out  of  the  amount  bid,  unless  the  persons  interested 
in  the  proceeds  of  the  sale  consented  thereto ;  but  as  the  property  had 
been  purchased  under  a  mistake,  that  there  must  be  a  resale.(7) 

Where  property  has  been  bid  in  by  trustees,  for  themselves,  under 
peculiar  circumstances,  the  court  will,  at  the  instance  of  creditors,  order 
it  to  be  put  up  to  sale  again,  at  the  price  bid  by  the  trustees.(8) 


(1)  Fielder  v.  Fielder,  cited  1  Sim.  &  Stu.  386. 

(2)  Collier  v.  "Whipple,  13  "Wend.  224. 

(3)  Id.  227  ;  "Williamson  v.  Dale,  3  John.  Oh.  Rep.  2%:  "White  v.  Wilaon,  14  Tea.  151. 

(4)  Laight  v.  Pell,  Edw.  Sll ;  see  also  Gordon  v.  Sims,  2  MoOord's  Ch.  Rep.  158. 
(6)  Supra. 

(6)  Jackson  v.  Edwards,  7  Paige,  887.  '        (7)  Post  v.  Leet,  8  Paige,  331. 
(8)  Brinkerhooflf  v.  Brown,  4  John.  Ch.  Rep.  &IS. 
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It  has  been  decided  in  Maryland,  that  if  it  is  shown,  either  before  or 
after  a  sale  has  been  ratified,  that  there  has  been  any  injurious  mistake, 
ifti'srepresentation  or  fraud,  the  biddings  will  be  opened,  the  reported 
sale  rejected,  or  the  order  of  ratification  rescinded,  and  the  property 
again  sent  into  the  market  and  resold.(l)  So,  where  the  master  had 
written  instructions  from  the  complainant's  solicitor,  not  to  sell  the 
premises  for  a  less  sura  than  $2,600,  the  amount  of  the  debt  and  costs, 
but  through  ignorance  of  his  duty,  the  premises  were  sold  for  $1,000 
less,  to  purchasers  who  were  informed  of  the  instructions  at  the  time 
of  the  sale,  and  before  they  paid  their  bid,  the  court  ordered  a  resale  of 
the  property.(2)  And  the  purchasers  in  that  cas6  having  taken  pos- 
session and  made  improvements,  after  being  informed  by  the  master 
that  the  facts  would  be  submitted  to  the  court — without  waiting  for  the 
confirmation  of  the  report  of  sale — it  was  held  that  they  were  not 
entitled  to  indemnity  therefor. 

So,  where  the  property  had  been  sacrificed  by  the  mistake  or  neglect 
of  the  master  to  comply  with  the  legal  requirements  on  the  sale ;  or 
by  his  having  improperly  put  up  for  sale  several  lots  together,  which 
should  have  been  sold  separately,  the  parties  injured  are  entitled  to  a 
resale,  or  to  such  other  relief  as  can  be  given  without  doing  injustice  to 
a  hona  fide  purchaser  of  the  premises,  at  the  sale.(3) 

And  where  the  plaintiff  himself  became  the  purchaser,  at  a  price 
much  below  the  real  value  of  the  premises,  it  appearing  that  the  attor- 
ney of  a  prior  incumbrancer  was  misled  by  the  plaintiff's  attorney  with 
respect  to  the  time  of  sale,  though  unintentionally,  the  court  held  it  a 
proper  exercise  of  discretion  to  authorize  a  resale  of  the  premises.(4)  So, 
in  the  case  of  Wharton  v.  Thatcher^  referred  to  by  the  Chancellor  in  the 
case  last  cited,  where  the  property  was  bid  in  by  the  complainant, 
at  a  great  undervalue,  in  consequence  of  the  horse  of  the  person 
who  was  sent  to  bid  in  the  property  for  the  protection  of  a  defend- 
ant's rights,  having  given  out  from  the  heat  of  the  day,  the  court 
allowed  the  sale  to  be  opened  on  terms ;  the  complainant  having  in- 
sisted upon  holding  on  upon  his  speculation,  at  the  expense  of  the 
adverse  party,  who  was  not  in  fault. 

And  if  a  referee  sells  at  an  improper  time,  or  in  such  a  manner  as  to 
prevent  a  fair  competition,  or  if  from  any  other  cause  it  would  be  in- 
equitable to  permit  the  sale  to  stand,  a  resale  will  be  ordered,  upon 
such  terms  and  conditions  as  may  be  just;  so  as  to  protect  the  rights 
of  the  purchaser,  as  well  as  of  the  parties  interested  in  the  sale.(5) 


(1)  Anderson  v..  Foulke,  2  Harris  &  Gill,  346. 

(2)  Requa  v.  Rea,  2  Paige,  339. 

(3)  American  Ins.  Co.  v.  Oakley,  9  Paige,  259. 

(4)  Greele  v.  Emery.  (5)  Brown  v.  Frost,  mprcu 
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The  Court  of  Chancery  has  even  gone  so  far  as  to  allow  a  decree, 
obtained  by  default,  to  be  opened  after^  enrollment,  and  after  a  sale  had 
been  made  by  a  master,  under  the  same,  in  a  case  where  the  complain- 
ant himself  became  the  purchaser,  and  had  not  parted  with  his  interest 
therein  to  a  Jo?ia_/ic?e  purchaser,  or  mortgagee:  to  enable  the  defend- 
ant to  make  a  defence  upon  the  merit.(l) 

So,  a  resale  will  be  ordered  where  mortgaged  premises  have  .been 
sold  greatly  below  their  value,  and  bought  in  by  the  mortgagee,  if  the 
mortgagor  or  those  standing  in  his  place  have  been  misled  by  the  mort- 
gagee, even  by  a  third  person,  in  reference  to  the  foreclosure  of  the 
mortgage,  and  in  consequence  thereof  do  not  attend  the  sale.(2) 

But  it  seems  that  a  mere  inadequacy  of  price,  unattended  by  other 
circumstances,  is  not  enough  to  induce  the  court  to  open  a  sale, (3)  unless 
the  inadequacy  is  so  great  as  to  be  evidence  of  fraud  or  unfairness  in 
the  sale.(4)  So,  where  property  is  regularly  advertised,  and  fairly  sold 
by  a  referee,  a  sale  will  not  be  set  aside,  and  a  resale  directed  for  the 
benefit  of  parties  interested  in  the  proceeds  of  the  sale,  to  protect  them 
against  the  consequences  of  their  own  negligence,  where  they  are 
adults,  and  were  competent  to  protect  their  own  rights  on  the  sale.(5) 

Mode  of  applying  for  resale^  If  the  referee  or  sheriff  sell  at  an  im- 
proper time,  or  in  such  a  manner  as  to  prevent  a  fair  competition,  or,  if 
for  any  other  cause,  it  would  be  inequitable  to  permit  the  sale  to  stand, 
the  proper  remedy  is  by  a  summary  application  to  the  court  in  which 
the  judgment  was  entered,  for  a  resale  of  the  premises.  And  an  origi- 
nal suit,  to  impeach  or  set  aside  the  proceedings  upon  the/ sale  cannot 
be  sustained,  in  a  case  where  there  was  nothing  to  prevent  an  appli- 
cation in  the  original  suit  for  a  resale.(6)  Notice  of  the  moliun  for  a 
resale,  must  be  given  to  every  party  who  has  appeared  in  the  cause, 
and  who  has  an  interest  in  the  question  ;  as  well  as  to  the  purchaser  at 
the  first  sale.(7) 

Time  for  applying  for  resale,  '&c.]  As  a  general  rule,  the  proper  time 
for  opening  the  biddings,  is  before  the  report  of  the  sale  has  been  con- 
firmed absolutely,  unless  under  particular  circumstances.(8)     But  very 


(1)  Millspaugh  v.  McBride,  '7  Paige,  509  ;   and  see  Tripp  v.  Tincent,  8  Paige,  'ItS. 

(2)  Tripp  V.  Cook,  26  Wend.  143. 

(3)  Id.  ib. ;  American  Ins.  Co.  v  Oakley,  9  Paige,  259. 

(4)  Am.  Ins.  Co.  v.  Oakley,  supra.  * 

(5)  Id.  ib. 

(6)  Brown  v.  Frost,  supra. 

(1) -iRobinson  v.  Meigs,  10  Paige,  41. 

(8)  Watson  v.  Birch,  2  Ves.  54;  1  Sugd.  T.  &  P.  61 ;  Morrioe  v.  Bishop  of  Durham,  11 
Yes.  51 ;  Brown  v.  Frost,  supra. 
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special  circumstances  may,  perhaps,  induce  tlie  court  to  open  the  bid- 
dings, after  confirmation  of  the  report.(l) 

Who  may  apply.  It  has  been  held,  that  a  defendant,  who  is  per- 
sonally liable  for  the  deficiency  upon  a  sale  of  mortgaged  premises,  but 
who  has  no  interest  in  the  premises,  cannot  apply  for  a  resale,  if  he 
has  been  discharged  from  liability  for  the  deficiency,  to  the  extent  of 
the  full  value  of  the  premises,  over  and  above  the  amount  bid  at  the 
former  sale(2) 

Proceedings  on  resale.'\  If  a  resale  is  ordered,  the  proceedings 
thereon  will  be  the  same  as  those  upon  the  original  sale.(3) 


SECTION  VII. 

EXECUTION  FOE  DEFICIENCY. 

As  has  been  before  stated,  in  an  action  to  foreclose  a  mortgage,  the 
court  may  not  only  direct  the  sale  of  the  mortgaged  premises,  and 
compel  the  delivery  of  the  possession  thereof  to  the  purchaser,  but  may 
also  direct  payment  of  the  balance  of  the  mortgaged  debt,  if  any  shall 
remain,  after  a  sale  of  the  premises,  and  to  issue  the  necessary  execu- 
tion, as  in  other  cases,  against  other  property  of  the  mortgagor. 

In  such  case,  if  it  appears  by  the  report  of  sale,  that  the  proceeds-  of 
the  sale  of  the  mortgaged  premises  are  insufBicient  to  satisfy  the  whole 
amount  due  to  the  plaintiff  for  principal  and  interest,  and  costs  of  suit, 
the  plaintiff  may  issue  an  execution  as  in  other  cases,  to  collect  such 
deficiency  or  balance  out  of  the  other  property  of  the  mortgagor. 

But  the  sheriff's  or  referees'  report  must  be  filed  and  confirmed,  be- 
fore an  execution  can  issue. 


(1)  Ryder  v.  Grower,  6  Bro.  P.  C.  306;  Watson  v.  Burcb,  supra;  Price  v.  Mason,  cited 
2  Dan.  929. 

(2)  Bodine  v.  Edwards,  10  Paige,  404 

(3)  2  Smith,  197. 
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SECTION  I. 

IN  WHAT  CASES. 

The  rule  of  this  court(l)  provides,  that  any  person  who  had  a  lien 
upon  the  mortgaged  premises  at  the  time  of  the  sale,  either  hy  judg- 
ment or  decree,  may  make  a  claim  to  the  surplus  money  arising  upon 
the  sale. 

The  cases  in  which  a  surplus  fund  may  arise,  are  those  of  sales  of 
mortgaged  premises  under  a  foreclosure  of  a  mortgage,  ami  upon  sales 
of  real  estate  under  execution  upon  a  judgment.  Th^fie  are  the  ordi- 
nary cases.  I  shall,  however,  treat  only  of  surplus  moneys  arising 
upon  foreclosure  sales. 

By  the  sale  referred  to,  the  persons  who  are  entitled  to  the  surplus 
moneys  are  those  only  who  had  a  lien  on  the  mortgaged  premises  at 
the  time  of  the  sale,  by  judgment  or  decree  ;  but,  in  the  absence  of  any 
such  liens,  the  surplus  will  belong  to  the  mortgagor,  his  heirs,  or  assigns. 
Hence,  prima  facie,  the  mortgagee,  or  his  grantees,  subsequent  mort 
gagees,  or  assigns,  are  entitled  to  the  surplus  moneys  brought  into  court, 
on  a  sale  of  mortgaged  premises. (2)  So,  it  was  held  that  a  junior  mort- 
gagee has  a  right  to  appear  in  the  foreclosure  suit  of  a  prior  mortgage, 
to  protect  his  interest  out  of  the  surplus.(3) 

Hence,  a  junior  mortgagee,  whose  lien  is  older  than  other  liens,  by 
way  of  judgment  or  decree,  is  entitled  to  priority  in  payment  out  of 
the  surplus.  ' 

An  administrator  of  a  mortgagor  is  not  entitled  to  surplus  moneys 
arising  from  the  sale  of  the  mortgaged  premises ;  it  is  considered  as 
part  of  the  real  estate,  and  goes  to  the  heirs,  and  will  be  assets  in  their 
hands.(4) 


(1)  ^Rule  48.  (2)  Franklin  v.  Tanoott,  11  Paige,  129. 

(3)  Smack  v.  Duncan,  4  Sand.  Ch.  621. 

(4)  Moses  V.  Murgatroyd,  1  John.  Cli.  119. 
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A  defendant  who  has  made  payments  for  his  co-defendant,  towards 
satisfying  a  prior  mortgage,  and  beyond  the  proportion  of  his  burden, 
will  be  deemed  substituted  for  the  plaintiff  on  the  sale,  and  be  awarded 
satisfaction  out  of  the  surplus.  (1)  -- 

So,  where  a  levy  had  been  made  on  land  by  the  marshal,  but  the 
execution  was  withdrawn,  for  the  accommodation  of  the  mortgagor,  it 
'was  held,  that  the  marshal's  poundage  and  fees,  as  well  as  the  judg- 
ment, were  a  lien  on  the  surplus  arising  from  a  foreclosure  and  sale.(2) 

The  most  important  inquiry  is,  as  to  the  order  in  which  the  liens 
upon  the  surplus  are  to  be  paid,  and  they  are  to  be  paid  in  the  order 
of  time  in  which  the  respective  liens  attached.(3) 

And  hence,  a  lien  of  an  incumbrancer,  acquired  pendente  lite,  upon 
the  surplus  money,  will  be  protected  by  the  court.(4) 

So,  a  judgment  against  the  owner  of  the  equity  of  redemption,  if 
obtained  at  any  time  before  the  sale  or  foreclosure,  is  an  equitable  lien 
on  the  surplus  moneys.(5) 

The  legalMens  of  judgment  creditors  of  a  mortgagor,  cannot  be  per- 
mitted to  prevail  against  prior  equitable  claims  upon  the  surplus.(6) 

But,  if  a  person  has  an  equitable  interest  in  mortgaged  premises,  su- 
perior to  the  mortgage,  and  is  not  made  a  party  to  the  suit,  the  pur- 
chaser at  the  sale  is  presumed  to  %ave  bid  with  reference  to  the  exist- 
ence of  the  prior  equity,  and  the  owner  of  such  interest  has  no  claim 
on  the  surplus  money,  his  interest  not  having  been  foreclosed  by  the 
suit.(7) 

A  lender  of  money  to  the  owner  of  mortgaged  premises,  to  be  ap- 
plied on  the  mortgage,  who,  relying  on  the  assertion  of  the  owner,  that 
there  is  no  other  incumbrance  on  the  premises,  takes  a  mortgage  from 
him,  has,  on  the  foreclosure  of  the  first  mortgage,  an  equitable  right  to 
the  surplus  money,  at  least  equal,  if  not  superior,  to  that  of  a  prior 
judgment  creditor.(8) 

In  a  contest  for  the  surplus,  a  general  lien  on  the  mortgaged  premises, 
will  be  preferred  to  a  subsequent  specific  one,  where  the  holder  of  the 
former  has  no  other  fund  to  resort  to  for  satisfaction.  (9) 

A  sheriff's  sale  under  a  judgment,  converts  the  general  lien  of  the 


(1)  Lawrence  v.  Cornell,  4  John.  Ch.  545. 

(2)  Jones  v.  Moore,  1  Edw.  632. 

(3)  McKinstry  V.  Mervin,  3  John.  Ch.  466. 

(4)  Cook  V.  Manciug,  5  John.  Ch.  89.  (5)  Sweet  v.  Jacocks,  6  Paige,  355. 

(6)  "White  V.  Carpenter,  2  Paige,  217;  Arnold  v.  Patrick,  6  Paige,  310 ;  Sweet  v.  Jacocks, 
6  Paige,  355. 

(7)  De  Ruyter  v.  St.  Peter's  Church,  2  Barb.  Ch.  555. 

(8)  Burohard  v.  Phillips,  11  Paige,  66. 

(9)  Mechanic's  Bank  v.  Edwards,  1  Barb.  S.  C.  Rep.  271. 
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judgment  into  a  specific  lien  upon  the  premises,  to  the  amount  of  the 
bid  thereon,  and  interest.(l) 

So,  a  judgment  creditor  who  has  purchased  under  his  judgment,  is 
entitled  to  the  surplus  arising  from  a  sale  under  a  prior  mortgage,  in 
preference  to  junior  judgments.(2) 


SECTION  II. 

CLAIMS,  WHEN  AND  HOW  MADE. 

The  rule  of  this  court(3)  provides,  that  upon  filing  the  report  of  the 
sale,  any  party,  &c.,  may  file  with  the  clerk  of  the  county  where  the 
report  of  sale  is  filed,  a  notice  stating  that  he  is  entitled  to  the  surplus 
moneys,  or  some  part  thereof,  and  the  nature  and  extent  of  his  claim. 
This  is  the  only  notice  required  to  be  given.  Formerly,  notice  was  re- 
quired to  be  given  to  the  master  who  conducted  the  sale.  This  is  now 
no  longer  necessary.  The  notice  caniyDt  be  given  until  the  report  of 
sale  is  actually  filed.  This  notice  may  be  signed  by  the  party  claim-  ^ 
ing  the  money,  or  by  his  attorney.  Nor  is  the  right  to  give  the  notice 
and  to  claim  the  surplus  confined  to  the  parties  to  the  suit,  but  any 
person,  having  a  lien  upon  the  mortgaged  premises,  at  the  time  of  the 
sale,  either  by  judgment  or  decree,  or  having  a  prior  mortgage,  may 
give  the  notice. 

The  giving  a, notice  to  the  clerk,  of  a  claim  to  surplus  money,  does 
not  establish  the  priority  of  such  claim  ;  that  must  be  determined  on 
the  reference  of  which  I  shall  speak  hereafter.  Nor  does  a  party,  or  in- 
cumbrancer not  a  party,  lose  his  right  to  present  his  claim  to  the  sur- 
plus, by  omitting  to  give  notice.  He  is,  notwithstanding,  entitled  to 
go  before  the  referee  and  establish  his  claim,  and,  if  a  party  to  the  suit, 
is  entitled,  as  we  shall  presently  see,  to  notice  of  all  the  proceedings  on 
the  reference. 


(1)  Snyder  v.  Stafford,  11  Paige,  1\. 

(2)  Sheppard  v.  O'Neil,  4  Barb.  S.  C.  Rep.  125. 

(3)  Rule  48. 


PROCEEDINGS.  251 


SECTION  III. 

PROCEEDINGS. 

The  first  step  for  procuring  surplus  moneys,  is,  as  we  have 
seen,  the  giving  notice  to  the  clerk.  This  notice  must  be  in  writing, 
subscribed  by  the  party  or  person  claiming,  or  his  attorney,  and  must, 
state  that  he  i^  entitled  to  such  surplus  money,  or  some  part  thereof, 
and  the  nature  and  extent  of  his  claim.  Upon  filing  such  notice,  a 
motion  may  be  made,  expai-te,  £ot  an  order  referring  it  to  some  suitable 
person  as  referee  to  ascertain  and  report  the  amount  due  to  the  claimants 
or  to  any  other  person,  which  is  a  lien  upon  such  surplus  moneys,  and 
to  ascertain  the  priorities  of  the  several  liens  thereon ;  to  the  end,  that 
upon  the  coming  in  and  confirmation  of  the  report  on  such  reference, 
such  further  order  may  be  made  for  the  distribution  of  such  surplus 
moneys  as  may  be  just.(l) 

Every  party  who  appeared  in  the  cause,  or  who  has  filed  a  notice 
with  the  clerk,  previous  to  the  entry  of  the  order  of  reference,  is  en- 
titled to  notice  to  attend  the  reference,  and  to  the  usual  notices  of  sub- 
sequent proceedings  relative  to  the  surplus.  But  if  the  claimant  has 
not  apjifeared,  or  made  his  claim  by  an  attorney  of  this  court,  the 
notice  may  be  served  by  putting  the  same  in  the  post  office,  directed 
to  the  claimant  at  his  place  of  residence,  as  stated  in  the  notice  of  his 
olaim.(2) 

It  would  seerd  that  upon  a  reference  under  this  rUle,  the  party  prose- 
cuting the  reference  should  produce  before  the  referee,  a  certificate  of  the 
clerk  with  whom  the  report  is  filed,  and  the  surplus  money  deposited, 
showing  that  no  notice  of  claim  thereto  has  been  filed  previous  to  the 
"  entry  of  the  order  of  reference ;  or,  if  claims  have  been  filed,  stating 
the  names  of  the  claimants,  and  of  their  attorneys,  if  any,  and  the  places 
of  their  residence.(3) 

It  would  also  seem  that  the  party  or  person  who  files  the  first  notice 
of  claim  with  the  clerk,  .is  entitled  to  enter  the  order  of  reference  and 
to  work  the  same  before  the  referee.  Such  was  the  practice  in  the  late 
Court  of  Chancery. 

In  conducting  the  proceedings  on  the  reference,  it  is  required  that 
every  applicant  should  swear  to  the  justice  of  his  claim  and  the  amount 
actually  due  upon  his  judgment  or  other  lien. (4)     And  the  referee 


(1)  Rule  48.  /  (2)  Ibid. 

(3)  Hulbert  v.  McKay,  8  Paige,  651.  (4)  Ibid. 
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may  examine  any  or  all  the  claimants,  upon  oath,  touching  their  re- 
spective claims ;  and  he  may  also  examine  witnesses  produced  before 
him,  by  any  of  the  parties.(l) 

The  right  to  appear  before  the  referee  upon  the  reference,  is  as  has 
already  been  stated,  not  confined  to  those  parties  to  the  suit,  or  to  those 
who  have  filed  notice  o§  their  claim  with  the  clerk,  but  anypersonhayiag 
a  lien  upon  the  surplus  has  aright  to  appear.  Therefore,  an  incum- 
brancer who  has  neglected  to  file  a  notice  of  his  claim  upon  the  surplus 
money,  may  go  before  the  referee,  pending  the  reference  as  to  such 
surplus,  and  file  his  claim  with  him,  duly  verified ;  and  he  will  be 
entitled  to  be  heard,  as  to  the  validity  of  such  claim,  upon  such  equit- 
able terms  as  to  costs,  as  the  referee  may  direct.(2) 

It  is  also  the  duty  of  the  referee,  before  he  makes  his  report 
as  to  such  surplus  money,  to  ascertain  by  the  proper  certificate,  and 
other  evidence,  that  all  claimants*and  other  proper  parties  have  been 
notified  to  attend  before  him  on  such  reference.  And  he  should  state 
in  his  report  that  such  certificate  or  evidence  had  been  produced  before 
him.(3) 

The  referee  is  to  determine  the  priority  of  the  several  claimants  to  the 
surplus  moneys,  and  therefore  should  report  which  and  in  what  order 
the  several  claimants  are  entitled  to  be  paid  and  the  amount  due  to 
each  respectively,  and  determine  as  to  the  disposition  of  the  whole 
fund.(4) 

Upon  the  report  being  made,  a  motion  must  be  made,  founded  upon 
the  report,  for  an  order  for  the  payment  of  the  money.  All  the  parties 
who  appeared  on  the  reference  are  entitled  to  notice  and  to  be  heard 
on  this  motion,  especially  with  reference  to  the  question  of  costs. 

If  the  referee's  report  is^rroneous  and  any  party  aggrieved  desires  to 
review  it,  or  if  the  referee  has  admitted  improper  or  excluded  proper 
testimony,  the  practice  now  is  to  move  to  set  aside  the  report  and  to 
refer  the  matter  back.  Formerly  exceptions  had  to  be  taken  to  the 
report,  but  I  do  not  understand  that  now  to  be  necessary,  the  same  end 
being  attained  by  a  motion  to  set  aside  the  report. 

Costs.]  Costs  in  cases  of  reference  to  obtain  surplus  money,  are  in 
the  discretion  of  the  court.  As  a  general  rule  every  party  to  the  fore- 
closure suit,  if  a  creditor,  is  allowed  costs  of  carrying  in  and  support- 
ing his  claim  before  the  referee ;  but  a  creditor  who  is  not  a  party  to  the 
suit,  bears  the  expense  of  carrying  in  his  own  claim. 

When  the  fund  is  sufficiently  large,  and  all  the  claims  can  be  paid 


(1)  Hulbert  v.  MoKay,  8  Paige,  651.  (2)  Ibid. 

(3)  Ibid ;  De  Ruyter  v.  St.  Peter's  Church,  2  Barb.  Ch.  Rep.  555. 

(4)  Franklin  v.  Van  Cott,  11  Paige,  129. 
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and  a  surplus  remains,  it  is  usual  to  allow  full  costs  to  all  the  claimants 
whose  claims  have  been  allowed  by  the  referee.  So,  on  the  other 
hand,  if  a  person  makes  a  claim  to  the  surplus  money,  and  fails  to 
establish  his  claim  on  the  reference,  he  may  be  charged  with  such  costs 
as  the  other  parties  have  been  subjected  to  by  reason  of  such  claim. 

As  where  a  person  sets  up  a  claim  to  the  whole  amount  of  a  judg- 
ment instead  of  to  a  part.(l) 

A  claimant  is  exempted  from  costs  only  where  he  establishes  his 
claim  to  the  surplus  or  to  some  part  of  it ;  and  if  a  junior  incum- 
brancer, knowing  or  having  reason  to  believe  that  there  are'prior  incum- 
brances sufficient  to  exhaust  the  surplus,  interposes  a  claim,  and  sub- 
jects those  entitled  to  the  surplus  to  unnecessary  costs,-  he  may  be 
charged  with  them ;  but,  if  the  claim  was  made  in  good  faith,  upon 
grounds  from  which  he  had  reason  to  suppose  that  the  prior  claims 
oould  not  be  sustained,  he  may  be  e2?feused.(2) 


CHAPTER  III. 
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SEOTIOK  I.  .  . 

IN  WHAT  CASES  IT  LIES. 

Under  the  Eevised  Statutes,  authorizing  partition  to  be  made  be* 
tween  tenants  in  common  of  lands,  no  action  at  law  could  be  instituted, 
and  the  proceedings  in  such  courts  were  conducted  by  petition.  But 
power  was  given  to  the  Court  of  Chancery,  to  proceed  by  petition  or 
bill,  and  decree  the  partition  or  sale  of  lands,  tenements  or  heredita- 
ments, in  the  same  manner  as  courts  of  law.(3) 


(1)  De  la  Verque  v.  Evertson,  1  Paige,  181. 

(2)  Farmers'  Loan  &  Trust  Compaoy  v.  Millard,  9  Paige,  620. 

(3)  2  Revised  Statutes,  329,  sec.  79. 
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The  jurisdiction  and  powers  of  the  Court  of  Chancery  being  now 
vested  in  the  Supreme  Court,  and  all  distinctions  between  law  and 
equity  being  abolished,  the  mode  now  prescribed  for  proceedings,  for 
partition,  is  by  action.  The  right,  however,  to  proceed  by  petition  as 
formerly,  has  not  been  taken  away,  but  power  is  given  to  the  court  to 
proceed  by  action,  in  the  same  manner  that  the  late  Court  of  Chancery 
might  have  proceeded  by  bill.  v 

As  this  action  is,  in  a  great  measure,  regulated  by  the  Kevised 
Statutes,  it  will  be  necessary  to  look  at  those  statutes  frequently  in 
treating  of  the  practice. 

The  Revised  Statutes  provide  that  when  several  persons  shall  hold 
and  be  in  possession  of  any  lands,  tenements  or  hereditaments,  as  joint 
tenants  or  tenants  in  common,  in  which  one  or  more  of  them  shall  have 
estates  of  inheritance,  or  for  life  or  lives,  or  for  years,  any  one  or 
more  of  such  persons,  being  of  full  age,  may  apply  by  petition  to  the 
courts  therein  mentioned,  for  a  division  and  partition  of  such  premises, 
according  to  the  respective  rights  of  the  parties  interested,  and  for  a 
sale  of  the  premises,  if  a  partition  cannot  be  made  without  great  preju- 
dice to  the  owners.(l)  Another  section  gives  the  Court  of  Chanceryiht 
same  power  to  decree  partition  and  sales  of  lands,  &c.,  as  is  conferred 
by  the  first  section  of  the  same  act,  already  referred  to,  upon  common 
law  courts.(2)  As  I  have  already  and  frequently  before  stated,  the  juris- 
diction and  powers  of  the  late  Court  of  Chancery  are  now  vested  in 
the  Supreme  Court,  and  therefore  this  court,  as  the  Court  of  Chancery 
before  it,  has  aU  the  jurisdiction  in  adjudging  the  partition  or  sale  of 
lands,  that  by  the  statutes  were  conferred  upon  common  law  courts. 

At  an  early  day  after  the  adoption  of  the  Code  of  Procedure,  it  was 
questioned  whether  an  action  for  partition  could  be  commenced  by 
summons  and  complaint  under  thte  Code.  But  I  believe  that  it  was 
uniformly  held,  that  the  proper  mode  of  commencing  the  action  was 
by  summons  and  comjjlaint,  as  in  other  actions.(3) 

It  was  also  held  that  the  proceeding  hj  petition  for  partition  was  not 
taken  away  by  the  Code. 

Title  of  plaintiff.]  The  statute  to  which  I  have  referred,  designates 
generally  the  title  or  right  which  the  plaintiff  must  have  in  order  to 
institute  the  action. 

The  plaintiff  must  have  not  only  title,  but  must  be  in  the  actual 


(1)  1  Revised  Statutes,  Sll,  secf.  1. 

(2)  Ibid,  329,  sec.  81. 

(3)  See  "Watson  v.  Brigham,  3  How.  Pr.  Eep.  290  ;  Backus  v.  Stillwell,  Id.  318  ;   Tiayer 
v»Traver,  Id.  351 ;  Myers  v.  Basback,  4  How.  Pr.  Eep.  83. 
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or  constructive  possession  of  an  undivided  share  or  iiiterest  in  the 
premises.(l) 

.Hence,  one  who  becomes  tenant  in  common,  by  the  breach  of  a 
condition  subsequent  of  a  devise  by  the  devisee  in  possession,  cannot 
maintain  the  aotion.(2)  He  must  first  bring  an  action  and  recover  the 
possession.  (3) 

A  mere  dower  interest  in  lands  is  not  sufficient  to  authorize  the 
bringing  of  an  action  for  partition. (4)  So,  the  owners  of  the  equity  of 
redemption  may  have  partition  among  themselves.(5) 

A  tenant  in  common  of  the  inheritance  may  maintain  the  action, 
notwithstanding  a  particular  estate  is  outstanding.(6) 

But  a  remainder-man  cannot  institute  proceedings  for  partition,  as  he 
has  neither  the  actual  nor  the  constructive  possession.(7)  So,  a  person 
entitled  to  a  contingent  estate  in  an  undivided  portion  of  the  premises 
cannot  maintain  the  action.(8)  If  a  tenant  in  fee  acquire  a  moiety  of 
the  rent  and  reversion,  he  is  not  such  a  tenant  in  common  with  his 
landlord,  that  the  landlord  can  have  partition. (9)  But  the  owners  in 
common  of  the  rents  and  reversion  of  premises  demised  in  parcels, 
may  maintain  the  action, -and  a  sale  may  be  decreed  subject  to  the 
demise.(lO) 

So,  a  person  who  is  seised  of  a  life  estate  in  real  property,  by  virtue 
of  an  assignment  to  him  by  one  of  the  tenants  in  common,  in  trust  for 
the  benefit  of  his  creditors,  has  an  absolute  right,  under  the  statute,  to 
bring  an  action  for  partition. (11) 

As  a  general  rule,  an  action  for  partition  may  be  brought  by  one 
tenant  in  common  out  of  possession,  against  another  who  is  in  posses- 
sion of  the  whole  estate,  as  the  possession  of  one  is  the  possession  of 
all.(12)  But  if  there  has  been  an  actual  ouster  of  the  plaintiff  by  his 
co-tenant,  he  must  resort  first  to  his  action  to  recover  the  possession, 
before  he  can  sustain  his  suit  for  partition.(13)  And  so,  where  the 
defendant  is  in  possession,  holding  adversely .(14)  And  it  seems  to  be 
doubtful  whether  partition  can  be  made  of  premises  between  parties 


(1)  Burhams  v.  Burhams,  2  Barb.  Ch.  Eep.  398. 

(2)  O'Doughurty  v.  Aldrich,  5  Denio,  385.     (3)  Ibid. 

(4)  Coles  V.  Coles,  15  John.  R.  319;  "Word  v.  Clute,  1  Sand.  Ch.  199. 

(5)  TVotten  v.  Copeland,  1  John.  Ch.  Eep.  140. 

(6)  Bradshaw  v.  Callaghan,  8  John.  Rep.  558. 

(V)  Brown  v.  Brownell,  19  Wend.  365.  (8)  Striker  v.  Mott,  2  Paige,  381. 

(9)  Lansing  v.  Paine,  4  Paige,  639.  , 

(10)  'Woodworth  T.  Campbell,  5  Paige  Ch.  Rep.  518. 

(11)  Van  Arsdale  v.  Drake,  2  Barb.  S.C.  Rep.  599.  ' 

(12)  Hitchcock  v.  Skinner,  1  Hoff.  Eep.  21. 

(13)  Jenkins  v.  Van  Schaack,  3  Paige,  245. 

(14)  Ibid;  Clapp  v. Bromagham,  9  Cow.  Eep.  530;  2  Barb.  Ch.  Eep.  398. 
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entitled  thereto  as  cestuis  que  trust,  when  the  premises  are  held  adversely 
both  to  them  and  the  trustee.(l) 

It  is  not  necessary  that  the  plaintiff  should  have  the  legal  title,  but.  a 
plaintiff  may  come  into  court  for  a  partition  upon  an  equitable  title ; 
and  when  the  question  arises  on  an  equitable  title,  set  up  by  the  de- 
fendant, this  court  will  decide  on  the  title.(2) 

"Where  lands  are  held  by  the  people  of  this  state,  and  by  any  indi- 
viduals as  tenants  in  common,  proceedings  for  the  partition  thereof 
may  be  had  against  the  people  in  the  same  manner  as  against  indi- 
viduals; and  the  like  orders  and  judgment  maybe  had.  The  sum- 
mons and  other  papers  required  to  be  served  in  other  cases  are  to  be 
served  on  the  attorney -general,  who  is  to  -  appear  in  behalf  of  the 
state.  (3) 

The  authority  given  by  the  Eevised  Statutes  to  procure  a  partition 
of  land,  will  not  authorize  the  revival  or  prosecution  of  any  claim  to 
lands  which  would  or  might  otherwise  be  barred  by  any  statute  of 
limitations,  or  by  the  acquiescence  of  the  party.(4) 

Suit — liow  commenced^]  An  action  for  partition  can  be  instituted 
only  by  summons  and  complaint.  "When  a  partition  is  sought  by 
petition,  (as  it  may  be,)  it  is  a  special  proceeding. 

A  summons  must  be  served  upon  the  defendants  in  the  same  man- 
ner as  in  other  actions,  and  is  in  the  form  "for  relief,"  being  embraced 
within  the  second  subdivision  of  section  129  of  the  Code. 

In  case  there  are  absent  defendants  or  unknown  owners,  the  sum- 
mons must  be  served  by  publication,  as  in  other  cases.(5) 
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In  speaking  in  the  preceding  section  of  the  plaintiff's  title,  I  have  in 
a  manner  designated  who  may  and  who  may  not  be  parties  ;  but  it  is 
necessary  to  enter  with  a  little  more  particularity  upon  the  subject,  and 
therefore  I  will  first  speak  of  the  plaintiff. 


(1)  3  Barb.  Ch.  Eep,  608 ;  Matthewson  v.  Johnson,  1  Hoff.  560. 

(2)  Cox  V.  Smith,  4  John.  Ch.  Rep.  271 ;  Phelpa  v.  areen,  3  Id.  302 ;  Jenkins  v.  Van 
Schaaok,  3  Paige,  245. 

(3)  2  Rev.  Stat.  331,  sec.  92;  Id.  332,  sec.  94. 

(4)  Id.  332,  see.  93.  (5)  See  VoL  I.,  489. 
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Plaintiff.]  Until  the  passage  of  a  recent  statute,  it  was  necessary 
that  the  plaintiff  should  in  all  cases  be  of  full  age.(l)  Hence  an  infant 
could  not,  either  as  co-plaintiff,  or  sole  plaintiff  bring  the  action.(2)  But 
an  adult  might  commence  a  suit  in  the  name  of  himself  and  wife  for 
the  partition  of  his  infant  wife's  lands,(3)  and  in  that  case  the  husband 
was  a  proper  party. (4) 

A  recent  statute(5)  has  so  far  repealed'the  provisions  of  the  Eevised 
Statutes  as  to  allow  an  infant  to  apply  for  partition.  The  statute  referred 
to  provides,  that  whenever  an  infant  shall  be  possessed  of  real  estate  as 
tenant  in  common,  or  joint  tenant,  the  Supreme  Court  may  authorize 
proceedings  to  be  instituted  on  behalf  of  such  infant  for  a  division  and 
partition  of  said  real  estate ;  and  for  a  sale  thereof,  if  it  should  appear 
that  such  partition  cannot  be  made  without  great  prejudice  to  the 
owners. 

Such  authority  shall  not  be  given,  nor  shall  such  division,  partition 
or  sale,  be  directed  by  the  court,  unless  it  shall  be  made  satisfactorily  to 
appear  that  the  interests  of  such  infant  require  such  partition  or  sale ; 
and  the  court  shall  appoint  a  competent  next  friend  to  conduct  the  pro- 
ceedings on  the  part  of  such  infant,  which  next  friend  shall  be  appointed 
upon  the  like  application,  and  in  the  like  manner,  and  shall  give  such 
security  and  possess  such  powers  as  are  specified  and  required  in  sections 
two,  three  and  four,  of  title  third,  chapter  one,  of  the  third  part  of  the 
Eevised  Statutes. 

Where,  however,  the  wife  has  acquired  title  to  the  lands,  since  the 
passage  of  the  acts  securing  to  married  women  their  property,(6)  in 
which  case  the  husband  has  no  interest  or  estate  in  her  lands,  it  would 
seem  that  he  would  not  be  a  proper  party.'  This  question  was  fully 
considered  in  a  recent  case.(7)  The  action  was  commenced  in  the  name 
of  the  husband  and  wife,  for  the  partition  of  the  lands  of  the  wife 
owned  by  her  as  tenant  in  common  with  the  defendants.  The  wife  be- 
came seised  of  an  undivided  interest  in  the  lands  after  the  passage  of 
the  acts  above  referred  to.  The  facts  appearing  upon  the  face  of  the 
complaint,  all  the  defendants  demurred,  and  assigned,  among  other 
grounds  of  demurrer,  a  defect  of  parties ;  and  pne  of  the  questions 
arising  was  whether  the  action  could  be  brought  in  the  name  of  the 
husband  and  wife,  and  Harris,  J.,  holds  that  it  could  not.  He  says,(8) 
"  By  the  provisions  of  the  act  for  the  more  effectual  protection  of  the 


(1)  2  Hev.  Stat.  SIT,  see.  1.  (2)  Poatley  v.  Kane,  4  Sand.  Sup.  Ct.  Rep.  508. 

(3)  Sears  v.  Hyer,  1  Paige,  483.  (4)  Ibid. 

(5)  Laws  1852,  p.  4U.  (6)  Ante,  Vol.  I.,  320,  321, 

(1)  Brownson  and  wife  v.  Gifford  and  qthera,  8  How.  Pr.  Kep.  389. 

(8)  p.  393. 

Vol.  IL  17 
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property  of  married  women, (1)  and  the  act  amending  the  same,(2)  the 
"wife  may  hold  property  devised  to  her,  in  the  same  manner  and  with 
the  like  effect,  as  if  she  were  unmarried.(3)  The  interest  of  Mrs. 
Brownson  in  her  father's  estate  became,  therefore,,  by  virtue  of  the  will 
and  the  operation  of  the  statute,  her  separate  property.  In  the  prose' 
cution  of  a  suit  relating  to  such  property,  it  is  a  principle  long  recog- 
nized and  settled  in  courts  of  equity"  that  the  authority  and  consent  of 
the  wife  is  necessary,  and  that  such  authority  and  consent  should  be 
given  and  continued  independently  of  the  husband.  In  respect  to  her 
separate  property,  the  wife  is  regarded  as  a  feme  sole.  "  In  practice," 
says  Story,  "  where  the  suit  is  brought  by  the  wife  for  her  separate 
property,  the  husband  is  sometimes  made  plaintiff.  But  this  practice  is 
incorrect.  Ih  all  cases  she  ought  to  sue  as  sole  plaintiff,  by  her  next 
friend,  and  the  husband  should  be  made  a  party  defendant,  for  he  may 
contest  that  it  is  her  separate  property,  and  the  claim  may  be  incompati- 
ble with  his  marital  rights."(4) 

After  reviewing  various  decisions  made  before  the  Code  was  enacted, 
the  learned  justice  says  that,  in  respect  to  parties,  the  system  of  practice 
established  by  the  Code  has  adopted  substantially  the  rules  which  existed 
in  courts  of  equity.  "  The  leading  principle  as  to  plaintiffs  is,  that 
they  shall  be  the  real  parties  in  interest.  When  a  married  woman  is 
to  be  a  party,  the  general  rule  prescribed  by  the  114th  section  of  the 
Code  is,  that  her  husband  must  be  joined  with  her.  To  this  rule  there 
are  two  exceptions,  first,  where  the  action  concerns  the  separate  prop- 
erty of  the  wife,  and,  secondly,  where  it  is  between  herself  and  hus- 
band. In  these  cases,  she  may  sue  and  be  sued  alone.  Thus  the  rule 
is  left  precisely  as  it  stood  in  equity  before.(6)  In  this  action  I  think 
the  husband  has  been  improperly  joined  as  a  co-plaintiff.  So  far  as  the 
property  devised  to  the  wife  is  concerned,  it  being  her  separate  prop- 
erty, the  husband  has  no  interest  in  common  with  her;  he  is,  in  fact,  a 
stranger  to  the  cause  of  action."  The  demurrer  was  sustained.  The 
same  view  has  been  taken  in  several  cases  recently  decided  in  the  city 
of  New  York,  but  not  reported. 

On  the  other  hand,  where  the  husband  is  seised  of  the  land,  and 
commences  a  suit  for  partition,  his  wife  must  be  joined  with  him  as  a 
co-plaintiff.(6)  In  no  other  way  can  the  contingent  right  of  dower  of 
the  wife  in  the  lands  of  the  husband  be  extinguished.  I  shall  have 
occasion  to  examine  this  question  more  fully  when  I  come  to  speak  of 
the  defendants  to  the  action.  «| 


(1)  Laws  1848,  p.  Z01. 

(2)  Laws  1849,  p.  528.  (3)  See  Snyder  v.  Snyder,  3  Barb.  621. 
(4)  Story  Eq.  PI.,  sec.  63.  (5)  Story  Eq.  PI.,  sees.  6],  62,  63. 

(6)  Ripple  V.  Gilborn  and  others,  8  How.  Pr.  Rep.  456. 
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There  is  another  quasi  exception  to  the  rule,  that  an  infant  cannot 
maintain  the  actioa  as  sole  plaiatiff.  "Where  the  suit  is  originally 
brought  by  the  plaintiff,  an  adult, 'and  he  Ai^.^  pendente  lite,  and  his  es- 
tate is  devised  or  descends  to  his  children,  who  are  infants,  they  may, 
notwithstanding  their  infancy,  revive  and  continue  the  suit.(l) 

The  suit  cannot  be  commenced  by  a  plaintiff  who  has  merely  a  fu- 
ture contingent  interest  in  an  undivided  share  of  the  lands.  Nor  by  a 
mere  reversioner,  without  the  concurrence  of  any  of  the  owners  of  the 
present  interest  in  the  lands.(2) 

A  tenant  for  life  having  become  the  owner,  by  purchase,  of  an  un- 
divided moiety  of  the  rent  and  reversion,  is  not  such  a  tenant  in  com- 
mon with  the  owner  of  the  other  half  of  the  reat  and  reversion,  as  to 
entitle  him  to  bring  an  action  for  partition,  during  the  continuance  of 
the  lease.(3) 

Nor  can  the  landlord,  the  owner  of  the  other  half  of  the  rent  and 
reversion,  maintain  the  action,  although  the  lease  as  to  that  half  has 
become  forfeited.  The  landlord  must  first  enter  for  the  forfeiture,  or 
otherwise  obtain  possession.(4) 

>  A  widow  who  claims  a  dower  right  in  lands,  cannot  bring  an  action 
for  the  partition  of  the.  lands  in  order  to  have  her  dower.(5)  Though, 
as  we  shall  presently  see,  she  may  be,  and  generally  is,  a  necessarj' 
party  defendant. 

Defendants.]  Having  considered,  briefly,,  who  may  be  the  plaintiff, 
we  shall  now  examine  as  to  who  may  or  must  be  defendants. 

The  Code  prescribes  the  general  rule  on  this  subject;  it  says,(6)  any 
person  may  be  made  defendant,  who  has  or'  claims  an  interest  in  the 
controversy,  adverse  to  the  plaintiff,  or  ivho  is  a  necessary  party  to  a 
complete  determination  or  settlement  of  the  questions  involved  therein. 

The  Eevised  Statutes  authorizes  every  person  having  an  interest  in 
the  premises,  whether  in  possession  or  otherwise,  and  every  person  en- 
titled to 'dower  therein,  if  the  same  has  not  been  admeasured,  to  be 
made  parties  to  the  suit.(7) 

The  statute  directs  that  the  rights  of  all  perso-ns,  interested  in  the 
premises  as  tenants  by  the  curtesy,  or  in  dower,  are  to  be  set  forth  in 
the  complaint.(8)  Hence,  a  widow  entitled  to  dower  in  the  whole  es- 
tate, or  in  an  undivided  part  of  it,(9)  is  a  necessary  party,  especially  if 
a  sale  will  be  necessary.     And  so  with  respect  to  married  women,  hav- 


(1)  McCrosker  v.  Brady,  1  Barb.  Ch.  329.        (2)  Striker  v.  Mott,  2  Paige,  387. 

(3)  Lansing  v.  Pine,  4  Paige,  639.  (4)  Ibid. 

(5)  Uoles  V.  Coles,  15  Jolin.  Rep.  319.  (6)  Code,  sec.  118. 

(7)  2  Rev.  Stat.  318,  sec.  6.  (8)  Ibid,  sees.  5,  6. 

(9)  Yanderwerker  v.  Vanderwerker,  7  Barb.  S.  C.  Rep.  221. 
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ing  merely  inchoate  rights  of  dower.  This  was  held  in  this  state  by 
Chancellor  Walworth,(-l)  who  decided,  upon  a  full  review  of  the  cases, 
that  the  inchoate  rights  of  dower  oi  femes  covert,  whether  infants  or 
adults,  in  the  undivided  shares  of  their  husbands  in  real  estate,  would 
be  divested  by  a  sale  under  the  judgment  of  the  court  in  a  partition 
suit,  provided  the  femes  covert  were  parties  to  the  suit;  so  as  to  protect 
the  purchaser  against  their  claim  of  dower,  in  case  they  should  survive 
their  husbands. 

Where  the  dower  interest  is  in  the  entire  premises,  it  is  not  necessary 
to  make  the  widow  a  party  unless  a  sale  will  become  necessary.(2)  It 
is  otherwise,  however,  where  the  widow  is  entitled  to  dower  in  an  un- 
divided portion  of  the  lands,  when  it  is  always  necessary  to  make  the 
dowress  a  party,  as  in  that  case  the  judgment  will  limit  her  interest  to 
such  share  when  set  apart.(3) 

Where  the  wife  is  seised  of  the  lands,  it  would  seem  not  to  be  ne- 
cessary to  make  her  husband  a  party.  He,  as  we  have  already  seen,  has 
no  interest  in  the  lands,  and  is  a  stranger  to  the  suit.  This  would  ap^ 
pear  to  follow  from  the  reasoning  in  the  case  of  Brownson  and  wife  \. 
Oifford  and  others,  cited  above,  where  it  was  held,  that  the  husband 
was  not,  under  such  circumstances,  a  proper  party  plaintiff.  But, 
whether  the  husband  may,  or  may  not,  be  made  a  defendant,  is  quite 
unimportant.  The  Code  leaves  the  plaintiff  very  much  at  liberty  to 
choose  for  himself,  who  shall  be  made  defendants,  and  a  demurrer  does 
not  lie  for  a  misjoinder  of  parties  defendant.(4) 

Where  an  undivided  portion  of  the  premises  has  been  conveyed  to 
a  trustee,  upon  a  trust  not  authorized  by  the  Revised  Statutes-,  the 
cestui  que  trust  is  a  necessary  party  to  the  suit,  to  make  the  judgment 
binding  upon  his  interest  in  the  premises.  If,  however,  the  absolute 
title  to  such,  portion  is  vested  in  a  trustee  upon  a  valid  trust,  it  seems 
it  is  not  necessary  to  make  the  cestui  que  trust  a  party  ;  but  it  will  be 
enough  to  bring  before  the  court  the  tru.stee  who  has  the  whole  legal 
estate.(5) 

As  to  incumbrances^  As  to  creditors  having  a  lien  upon  the  pre- 
mises by  judgment,  decree,  mortgage,  or  otherwise,  it  is  not  necessary,., 
in  the  first  instance,  to  make  them  parties ;  nor  will  the  partition  of 
the  premises  alter,  impair,  or  affect  the  lien  of  such  creditors,  except 
in  the  following  particulars :  where  the  lien  is  on  the  undivided  interest 
of  any  of  the  parties,  and  partition  of  the  premises  is  made,  such  a  liea 


(1)  Jackson  v.  Edwards,  7  Paige,  386.  (2)  Tanner  T.  Nilea,  1  Barb.  Oh.  560. 

(S)  Ibid. 

(4)  Bro-vnson  and  wife  v.  Gifford  and  others,  8  How.  Pr.  Eep.  396. 

(5)  Baker  v.  Devereaux,  8  Paige,  513. 
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will  thereafter  be  a  charge  only  on  the  share  assigned  to  such  party  ; 
and  such  share  will  be  first  charged  with  its  just  proportion  of  the  costs 
in  preference  to  the  lien.(l) 

The  plaintiff,  however,  may  at  his  election  make  every  creditor  hav- 
ing a  specific  lien  on  the  undivided  interest  of  any  of  the  parties,  by 
mortgage,  devise,  or  otherwise,  a  party  to  the  suit.(2)  And  this  is 
the  usual  practice. 

Where  a  tenant  for  life  has  assigned  his  interest  for  the  benefit  of 
creditors,  the  creditors  are  not  necessary  parties  in  a  suit  for  partition.(3) 

A  mere  reversioner,  as  I  have  stated,  cannot  bring  the  suit ;  but, 
where  the  owner  of  a  present  undivided  interest  has  also  an  interest  in 
an  undivided  part  of  the  reversion,  it  is  proper  to  make  the  owner  of 
the  residue  of  the  reversion,  as  well  as  those  who  are  interested  in  the 
residue  of  the  particular  estate,  parties  to  the  suit,  so  that  an  entire 
share  may  be  set  off  to  the  plaintiff  in  severalty .(4) 

Where  all  the  parties  in  the  suit  are  adults,  and  have  been  person- 
ally served  with  the  summons,  the  court  does  not  examine  the  proceed- 
ings to  ascertain  whether  all  the  proper  parties  are  before  it.  If  the 
necessary  parties  are  not  before  the  court,  so  as  to  make  the  judgment 
final  and  effectual  as  to  all  persons  interested  in  the  premises,  the  de- 
fendants who  are  served  with  the  summons  should  appear  and  make 
objection.(5)  But  where  persons  who  are  proceeded  against  as  absent- 
ees, or  as  unknown  owners  of  undivided  portions  of  the  premises,  or 
where  the  rights  of  infants  are  involved,  it  is  the  duty  of  the. court  to 
look  into  the  proceedings,  and  see  that  all  proper  persons  are  made 
parties,  so  that  the  judgment  will  be  effectual  to  bind  their  rights,  as 
between  such  persons  and  the  absent  or  unknown  owners,  or  the  infant 
defendants.(6) 

The  Gomplaint.  ^iVi^w,  lti'6 

It  is  necessary  in  the  complaint  for  the  partition  of  lands,  that  the 
plaintiff  state,  in  as  concise  a  manner  as  possible,  the  rights  and  interests 
of  the  respective  parties  in  the  premises,  and  the  several  specific  liens 
and  incumbrances  thereon,  so  far  as  the  same  are  known  to  him ;  and 
if  the  rights  of  any  person  are  unknown  to  him,  he  shall  state  the  same 
according  to  his  information  and  belief. 

It  is  not  necessary  to  aver  in  the  complaint  that  the  plaintiff  is  in 
possession  of  the  premises  ;  that  fact  being  presumed  from  the  allega- 
tion that  the  parties  are  seised  as  tenants  in  common.(7) 

(])  2  Rev.  Stat.  318,  sees.  8,  9.  (2)  Ibid,  sec.  10. 

(3)  Van  Arsdale  v.  Drake,  2  Barb.  Ch.  699. 

(4)  Striker  v.  Mott,  2  Paige,  381.         '      (5)  Baker  v.  Devereaux,  8  Paige,  513. 
(6)  Ibid.  (1)  3  Paige,  242. 
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If  there  are  several  tracts  or  parcels  of  land  lying  within  this  state, 
which  are  owned  by  the  same  persons  in  common,  they  must  all  be 
included  in  the  same  complaint,  it  being  improper  to  institute  separate 
suits  for  the  partition  thereof,  without  the  consent  of  all  the  parties 
interested  therein.(l)  And  if  separate  suits  are  brought  without  such 
consent,  the  plaintiff  may  be  subjected  to  the  payment  of  the  costs.(2) 

The  same  general  rules,  in  respect  to  stating  the  cause  of  action,  that 
prevail  in  actions,  are  applicable  to  partition  suits.(3) 

The  relief  to  which  the  plaintiff  claims  .to  be  entitled,  must  be  stated 
in  the  complaint,  which,  in  general,  will  be  for  a  partition  of  the  lands 
among  the  several  tenants  in  common,  or  joint  tenants,  in  proportion 
to  their  respective  rights  and  interests  therein  ;  or,  for  a  sale  thereof  in 
case  a  partition  cannot  be  made  without  greatly  prejudicing  the  rights 
of  the  parties,  and  a  distribution  of  the  proceeds  among  the  owners. 

The  72nd  Kule  of  this  court  directs,  that  where  several  tracts  or  parcels 
of  land,  lying  within  this  state,  are  owned  by  the  same  persons  in  com- 
mon, no  separate  action  for  the  partition  of  a  part  thereof  only,  shall  be 
brought  without  the  consent  of  all  the  parties  interested  therein  ;  and 
if  brought  without  such  consent,  the  share  of  the  plaintiff  may  be 
charged  with  the  whole  costs  of  the  proceeding.  And  where  infants 
are  interested,  the  complaint  must  state  whether  or  not  the  parties  own 
any  other  lands  in  common. 

Verifying  complaint.']  In  an  action  for  the  partition  of  lands,  it  is 
necessary  for  the  plaintiff  to  verify  the  complaint.(4)  The  verification 
of  the  complaint  is  the  same  as  is  required  in  other  actions,  where  a 
pleading  is  verified.(5) 

&rvice  of  summons.]  The  summons  is  served  in  the  same  manner 
as  in  other  actions,(6)  and,  as  in  other  actions,  it  is  not  necessary  to  serve 
upon  the  defendants  a  copy  of  the  complaint,  unless  the  same  is  de- 
manded.(7) 

Notice  of  object  of  suit^  In  case  any  of  the  defendants  are  persons 
having  specific  or  general  liens  or  incumbrances  upon  the  lands,  and 
who  are  not  joint  tenants,  or  tenants  in  common  therein,  and  against 
whom  the  plaintiff  makes  no  personal  claim,  the  plaintiff  may  deliver 
to  such  defendants  with  the  summons,  a  notice  of  the  object  of  the  suit. 
This  notice  must  be  subscribed  by  the  plaintiff  or  his  attorney,  and 


(1)  Rule  11.  (2)  Ibid. 

(3)  See  mte,  Vol.  I.,  472.  (4)  2  Rev.  Stat.  SlS/sec.  5,  sub.  3. 

(5)  Code,  see  \h1 ;  See  ante,  Vol.  I.,  418. 

(6)  See  ante,  Vol.  I.,  p.  486.  (1)  See  ante,  Vgl.  I.,  p.  486. 
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must  set  forth  the  general  object  of  the  action,  with  a  brief  description 
of  the  lands  sought  to  be  partitioned,  and  that  the  plaintiff  makes  no 
personal  claim  against  such  defendants.  In  case  of  the  service  of  such 
summons,  no  copy  of  the  complaint  need  be  served  upon  such  defend- 
ants, unless,  within  the  time  for  answering,  they  shall  in  writing  demand 
the  same.(l) 

If  a  defendant  upon  whom  such  notice  shall  have  been  served,  un- 
reasonably defends  the  action,  he  will  be  liable  to  pay  costs  to  the 
plaintiff.(2)  And  it  seems,  that  if  the  plaintiff  omits  to  serve  such  no- 
tice upon  a  defendant  against  whom  no  personal  claim  is  made,  such 
defendant  would  have  the  right  to  appear  and  claim  costs  to  be  paid  by 
the  plaintiff  personally,  in  the  discretion  of  the  court.(3) 

'  Notice  of  lis  pendens.]  At  the  time  of  commencing  the  action,  the 
plaintiff  must  file  in  the  office  of  the  clerk  of  each  county  where  the 
lands  are  situated,  a  notice  of  the  pendej^cy  of  the  action.  The  object 
of  this  notice,  is  to  apprize  subsequent  purchasers  and  incumbrancers 
of  the  existence  of  the  action ;  and  hence  it  is  provided  by  statute,(4) 
that  from  the  time  of  filing  such  notice,  it  shall  be  constructive  notice 
of  the  pendency  of  the  action  to  all  purchasers  or  incumbrancers  of  the 
property  affected  thereby. 

The  notice  must  contain  the  names  of  all,  the  parties,  the  object  of- 
the  action,  and  a  description  of  the  premises  sought  to  be  partitioned. 

The  pendency  of  the  suit  is  constructive  notice  only  to  persons 
who  acquire  an  interest  in,  or  title  to,  the  lands  under  the  defendants, 
or  some  of  them,  pendente  lite.{5) 

Amending  complaint.]  It  may  be  said,  in  general,  that  the  same  right 
exists  to  amend  the  complaint  in  this  action,  as  in  all  others.(6)  In 
addition  to  the  very  ample  power  conferred  upon  the  court  by  the  Code, 
to  allow  amendments  in  furtherance  of  justice,  it  is  expressly  provided 
by  the  Eevised  Statutes  in  respect  to  the  action  for  the  partition  of 
l^nds,(7)  that  either  before  or  after  trial  the  court  may  permit  the  com- 
plaint, and  all  subsequent  proceedings  to  be  amended,  so  as  to  represent 
truly  the,  rights  claimed  .by  any  party.  And  the  court  may  allow  any 
amendment  of  the  pleadings  or  prooeediogs,  so  as  to  make  defendant 
thereto  any  person  who  shall  have  appeared,  in  the  course  of  the  pro- 
ceedings, to  be  interested  in  the  premises,  by  any  will,  deed,  or  grant, 
from  any  person  who  is  a  defendant  in  such  partition,  and  who  might 


(1)  Code,  sec.  130.  (2)  i^ode,  sec.  131. 

(3)  9  Paige, '230.  (4)  Code,  sec.  132. 

(5)  Stuyvesant  v.  Hall,  2  Barb^Ch.  151. 

(«)  See  Yol.  1,  p.  368,  481.  (?)  2  Ber.  Stat.  320,  see.  19. 
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originally  have  been  made  defendant,  if  his  interest  had  then  existed, 
or  been  known  ;  but  no  person  shall  be  so  made  a  defendant  without 
forty  days'  notice  of  the  motion  to  that  effect  being  personally  served 
on  him,  or  published  three  months,,  as  in  the  case  of  an  original  appli- 
cation.(l) 

Abatement]  In  speaking  of  the  change  of  parties,(2)  and  the  effect 
thereof  upon  the  action,  I  have  alluded  briefly  to  the  subject  of  abate- 
ment, by  death,  marriage,  &c. 

It  is  provided  by  the  Code,(3)  that  no  action  shall  abate  by  the  death, 
marriage,  or  other  disability  of  a  party,  or  by  the  transfer  of  any  in- 
terest therein,  if  the  cause  of  action  survive  or  continue.  In  case  of 
death,  marriage,  or  other  disability  of  a  party,  the  court,  on  motion, 
may  allow  the  action  to  be  continued  by  or  against  his  representatives 
or  successor  in  interest. 

In  case  of  the  death  of  a  party  in  a  partition  suit,  the  suit  may  be 
continued  by  order  of  the  court,  by  or  against  the  devisees  or  heirs  at 
law  of  the  deceased  party.  When  a  party  marries,  the  husband  or  wife 
may,  in  like  manner,  be  made  a  party. 

.And  where  a  defendant  in  a  partition  suit  conveyed  his  interest  in 
the  lands,  pendente  lite,  to  a  person  not  a  party,  it  was  held  that  such 
person  might  be  substituted  as  a  defendant,  in  place  of  the  defendant 
who  had  conveyed  to  him.(4) 

Such  substitution,  however,  is  not  absolutely  necessary. 

Proceedings  if  answer  is  put  in.]  If  any  of  the  defendants  answer 
the  complaint,  and  deny  any  material  allegation  of  fact  therein,  or  de- 
mur to  the  complaint,  the  question  of  fact  raised  by  the  answer,  or  of 
law  raised  by  the  demurrer,  is  tried  in  the  same  manner  as  in  other  ac- 
tions, there  being  no  distinction  between  suits  for  partition  and  other 
suits.  And  where  the  rights  and  interest. of  the  parties  are  truly  and 
correctly  stated  in  the  complaint,  if  an  adult  defendant  unnecessarily 
puts  in  an  answer,  he  will  not  be  allowed  costs,  either  against  the  ad- 
verse party  or  out  of  the  proceeds  of  the  sale  of  the  property,  but  may, 
in  the  discretion  of  the  court,  be  charged  with  the  extra  costs,  which  the  ' 
parties  have  been  subjected  to  by  reason  of  the  answer. 

It  is  provided  by  statute,(5)  that  any  party  appearing,  may  answer 
either  separately  or  jointly,  with  one  or  more  of  his  co-defendants,  that 
the  plaintiffs,  or  any  of  them,  at  the  time  of  commencing  the  suit,  were 


(1)  2  Rev.  Stat.  320,  sec.  20. 

(2)  Ante,  Vol.  I.,  p.  342.  (3)  Code,  sec.  121. 
(4)  Hornfager  v.  Hornfager,  1  Code  Rep.  (N.  S.)  180.  « 

(6)  2  Rev.  Stat.  320,  Sec.  16. 


PROCEEDINGS  FOR  A  PARTITIOIT.  265 

not  in  the  possession  of  the  premises  in  question,  or  any  part  thereof, 
or  that  the  defendants,  or  any  of  them,  did  not  hold  the  premises  to- 
gether with  the  plaintiffs  at  the  time  of  the  commencement  of  the  suit, 
as  alleged  in  the  complaint ;  and  also  may  set  forth  any  other  matter 
to  sustain  such  defence.  And  whenever  the  joint  tenancy  or  tenancy 
in  common  of  any  defendant  shall  be  denied  by  a  co-defendant,  and  it 
shall  be  necessary  to  determine  the  same,  in  order  to  effect  a  complete 
and  final  partition,  so  far  as  the  rights  of  the  parties  are  concerned,  the 
same  may  now  be  determined  with  the  other  issues.(l) 

And,  as  will  be  seen  hereafter,  the  court  may,  in  its  discretion,  direct 
a  partition  as  to  some  of  the  parties,  leaving  the  controversy  between 
other  of  the  parties  to  be  determined  thereafter.(2) 


SECTION  III. 

PKOCEEDINGR  FOE  A  PARTITION. 


S^  ^ioT^.  iri 


The  statute  contemplates  two  courses  of  proceeding-  in  order  to  pro- 
cure a  division  of  real  estate  held  in  joint  tenancy  or  in  common :  1. 
By  a  partition  of  the  premises  without  sale;  and  2,  where  a  partition 
cannot  conveniently  be  made,  owing  to  the  peculiar  nature  and  situa- 
tion of  the  property,  by  a  sale  thereof. 

In  this  section,  I  will  ask  the  reader's  attention  to  the  practice  in 
cases  where  a  partition  without  a  sale  is  sought.  As  proceedings  for 
partition  are  regulated  by  the  Eevised  Statutes,  and  formerly  were  con- 
ducted in  the  Court  of  Chancery,  and  the  statute  having  been  enacted 
with  reference  to  that  court,  I  will  so  far  change  the  language  of  the 
statute  as  to  make  it  applicable  to  this  court. 

The  statute  directs,  that  upon  a  complaint  or  petition  for  a  partition 
or  sale  in  this  court,  guardians  of  minors  shall  be  appointed,  the  same 
rules  as  to  parties  shall  apply,  and  the  like  proceedings  shall  be  had 
as  are  directed  in  relation  to  proceedings  in  the  courts  of  law,  except 
as  is  thereinafter  provided.(3)  And  the  Chancellor  decided  that, 
although  most  of  the  provisions  of  the  Eevised  Statutes  respecting  par- 
tition relate  particularly  to  the  courts  of  law,  the  same  course  of  practice 
must  be  adopted  here  a  J  far  as  practicable,  except  in  cases  where  a 
different  course  of  practice  is  authorized  or  prescribed  by  law.(4:) 


(1)  2  Rev.'Stat.  320,  sec.  20;  Code,  sees.  122, 274.    (2)  Seeijosi;  p.  271. 

(3)  2  R.  S.  329,  sec.  82,  <orig.  seo.  80.)  (4)  Larkin  t.  Mann,  2  Paige,  27. 


266  PROCEEDINGS  FOB  A  PAETITION. 

Summons.']  The  defendants,  or  such  of  them  as  reside  in  this  state 
and  can  be  found  therein,  must  _be  served  with  a  summons  to  appear 
and  answer  the  complaint  as  in  other  cases.(l) 

Publication  as  to  parties  unknoion  or  absent.']  It  any  parties  having 
an  interest  in  the  lands  are  unknown,  or  if  either  of  the  known  parties, 
whether  minors  or  of  full  age,  reside  out  of  the  state,  or  cannot  be  found 
therein,  and  such  facts  are  made  to  appear  to  the  court  by  affidavit,  an 
order  may  be  made  for  the  publication  of  the  summons  as  in  other 
cases.(2) 

Notice  of  lis  pendens.]  The  plaintiff,  on  commencing  a  suit  for  par- 
tition, must  file  with  the  clerk  of  the  county  in  which  the  lands  lie,  a 
notice  of  lis  pendens , -(3)  the  object  of  which  is  to  render  the  commence- 
ment of  the  suit  constructive  notice  to  subsequent  purchasers. 

This  notice  must  set  forth  the  title  of  the  cause,  and  the  general 
object  thereof,  together  with  a  description  of  the  land  sought  to  be 
partitioned.(4) 

Guardian  ad  litem.]  "Whenever  there  are  infants  interested  in  the 
premises,  the  court,  upon  the  application  of  the  plaintiffj  ma}'  appoint 
a  suitable  and  disinterested  person  to  be  guardian  for  the  infant,  whe- 
ther they  reside  in  or  out  of  this  state — for  the  special  purpose  of  taking 
charge  of  the  interest  of  the  infant  in  relation  to  the  proceedings. 
Guardians  thus  appointed  will  represent  their  respective  minors  in  the 
proceedings  for  partition ;  and  their  acts  will  be  binding  on  the  infant, 
and  as  valid  as  if  done  by  the  infant  after  having  arrived  at  full 
age.(5) 

Every  guardian  thus  appointed  must,  before  entering  upon  the  exe- 
cution of  his  duties,  execute  a  bond  in  such  penalty  and  with  such 
surety  as  the  court  shall  direct,  conditioned  for  the  faithful  discharge 
of  his  trust,  and  to  render  a  just  and  true  account  of  his  guardianship.(6) 

The  bond  must  be  filed  in  the  office  of  the  clerk  before  any  answer 
is  put  in,  or  any  order  shall  be  made.(7) 

The  guardian  ad  litem  is  to  be  appointed  by  the  court  upon  a  special 
application  by  petition,  and  on  notice  to  the  infants,  if  they  reside  in 
this  state,  or  to  their  general  guardians,  if  they  have  any.  The  ap- 
pointment cannot  be  made  by  an  order  of  course,  as  in  other  cases. 

It  ie  also  directed  by  the  act  of  April,  1833,  relative  to  the  partition 


(1)  2  E.  S.  329,  see.  83;  Larkin  r.  Mann,  supra. 

(2)  See  Vol.  I,  489.  (3)  Code,  sec.  132. 

(4)  2  R.  S.  lUiSec.  48,  (orig.  aec.  43  ;)  Code,  sec.  132. 

(5)  2  R.  S.  SIT,  sees.  2,  39.  (6)  2  R.  S.  317,  see.  4. 
(1)  2  R.  S.  317,  sec.  4;  Larkin  v.  Mann,  2  Paige,  27. 
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of  ]ands,(l)  that  whenever  any  of  the  defendants  in  a  partition  suit 
are  minors,  for  whom  no  suitable  or  disinterested  person  shall  volun- 
tarily signify  his  consent  in  writing  to  be  appointed  guardian,  and  offer 
to  give  the  security  required  by  the  Eevised  Statutes  in  cases  of  parti- 
tion, it  shall  be  the  duty  of  the  court,  on  the  petition  of  the  plaintiffs, 
to  appoint  the  clerk  the  guardian  of  such  minor  or  minors,'  for  the 
purposes  of  such  petition,  and  to  dispense  with  the  security. 

A  copy  of  the  petition,  "with  a  notice,  specifying  the  time  and 
place  of  its  presentation,  must  be  served  at  least  ten  days  before  it  is 
presented,  upon  the  general  guardian  of  the  minor  or  minors,  if  there 
be  any,  or  if  none,  upon  the  minor  himself;  proof  of  which  notice 
must  be  made  to  the  court  before  which  the  suit  is  pending.(2) 

In  the  case  of  Minor  v.  Betts,(?>)  there  was  an  application  to  appoint 
the  register  guardian  ad  litem  of  infant  defendants ;  the  infants  living 
out  of  the  state,  and  having  been  proceeded  against  by  advertising 
under  the  statute.  The  only  question  was  as  to  the  power  of  court  to 
appoint  the  register  guardian  without  security,  under  the  provisions  of 
the  act  of  1833,  when  the  infant  resides  out  of  the  state,  so  that  notice 
of  the  application  could  be  given  to  him  or  to  his  general  guardian,  as 
required  by  that  act.  The  Chancellor  held  that  the  court  had  power 
to  appoint  the  clerk  guardian  ad  litem  of  an  infant  defendant  who  is  an 
absentee,  without  security,  and  without  any  notice  of  the  application 
to  the  infant,  except  the  general  notice  for  him  to  appear  and  answer. 
But  that  no  one  else  could  be  appointed  guardian,  in  such  a  case, 
without  giving  security. 

Answer.]  If  the  rights  and  interests  of  the  several  parties  are  truly 
and  correctly  stated  in  the  complaint,  so  that  an  answer  is  not  necessary 
to  protect  the  legal  or  equitable  rights  of  the  defendants,  and  a  defend- 
ant who  is  not  an  infant,  answers  the  same  unnecessarily-,  he  will  not 
be  allowed  any  costs  out  of  the  proceeds  of  the  property,  but  may,  in 
the  discretion  of  the  court,  be  charged  with  costs.(4) 

But  if  the  defendant  is  compelled  to  answer  in  a  case  where  the 
rights  and  interests  of  the  several  parties  are  truly  stated  in  the  com- 
plaint, it  will  be  sufficient  for  him  to  put  in  a  general  answer,  admitting 
the  several  rights  and  interests  to  be  as  stated  in  the  complaint. 

It  has  been  alread}'  mentioned,  that  it  is  not  neccessary  for  the  plain- 
tiff to  aver,  in  the  complaint,  that  he  is  in  possession  of  the  premises ; 
as  that  will  be  presumed  from  the  allegation  that  the  parties  are  seised 
as  tenants  in  common.     If,  however,  the  plaintiff  has  been  ousted,  or 


(1)  Laws  of  1833,  p.  311.  (2)  Laws  of  1833,  p.  311. 

(3)  1  Paige,  596.  (4)  Code,  sec.  131. 
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the  premises  are  held  adversely,  the  defendant  should  set  up  that  de- 
fence by  answer.(l)     As  to  answer  see  Code,  p.  127. 

Proof  of  title^  c&c]  If  the  right  of  the  plaintiff  is  not  admitted  by 
the  answer,  he  is  bound  to  make  such  proof  of  his  title  as  would  en- 
title hirh  to  a  recovery  in  ejectment.(2)  If  an  issue  of  fact  is  joined, 
it  may  be  determined  in  the  ordinary  manner  of  deciding  questions  of 
fact. 

If  the  complaint  is  not  answered  by  any  of  the  defendants,  the  proof 
of  title  required  by  the  23d  section  of  the  statute,  may  be  made  on  a 
reference  to  a  referee  for  that  purpose,  if  the  cause  is  not  heard  on  the 
pleadings  as  against  any  of  the  defendants.  But,  in  the  latter  case,  the 
plaintiff  may  make  proof  of  his  title  before  the  court,  and  produce  it, 
with  the  abstract  of  the  conveyances  by  which  it  is  held,  at  the  trial.(3) 

Reference  for  that  purpose.']  Where  none  of  the  defendants,  or  a  part 
only,  have  appeared,  and  answered  and  admitted  the  rights  of  the  seve- 
ral parties  as  stated  in  the  complaint,  and  the  others  have  not  answered, 
the  plaintiff  is  entitled  to  an  order  of  reference  to  take  proof  of  his 
title  under  the  statute  and  the  73rd  Eale.(4) 

The  73rd  Eule  directs,  that  where  the  right  and  interests  of  the 
several  parties  as  stated  in  the  complaint  are  not  denied  or  controverted, 
if  any  of  the  parties  are  infants  or  absentees  or  unknown,  the  plaintiff, 
on  an  affidavit  of  the  fact  and  notice  to  such  of  the  parties  as  have  ap- 
peared, may  apply  at  a  special  term  for  an  order  of  reference  to  take 
proof  of  the  plaintiff's  title  and  interest  in  the  premises,  and  of  the  seve- 
ral matters  set  forth  in  the  complaint ;  and  to  ascertain  and  report  the 
right  and  interest  of  the  several  parties  in  the  premises,  and  an  abstract 
of  the  conveyances  by  which  the  same  are  held. 

The  order  of  reference  must  direct  the  referee  to  take  proof  of  the 
title  of  the  plaintiff  in  the  premises,  and  of  the  several  matters  set  forth 
in  the  complaint ;  and  to  ascertain  and  report  particularly  what  share 
or  part  of  the  premises  belong  to  each  of  the  parties  to  the  suit,  so  far 
as  the  same  can  be  ascertained,  and  the  nature  and  extent  of  their  re- 
spective estates  or  interests  therein  ;  and  that  he  also  report  such  proof, 
and  an  abstract  of  the  conveyances  by  which  the  title  to  the  premises 
is  held.(5) 

In  proceeding  upon  the  reference  as  to  the  title,  and  the  rights  and 


(1)  Jenkins  v.  Van  Sohaaek,  3  Paige,  245,  246. 

(2)  Larkin  v.  Mann,  2  Paige,  27,  28. 

(3)  Larkin  v.  Mann,  2  Paige,  29,  and  2  R.  S.  321 ;  sec.  23,  (orig.  sec.  22.) 

(4)  Larkin  v.  Mann,  '2  Paige,  29 ;  sec.  2 ;  R.  S.  321,  sec.  23,  (orig.  sec.  22.) 

(5)  Larkin  v.  Mann,  mpra. 
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interests  of  the  several  parties  in  the  premises,  the  referee  should  re- 
quire the  plaintiff  to  produce  abstracts,  and  trace  back  his  title,  as  a 
tenant  in  common  in  the  premises,  to  the  common  source  of  title  of  all 
the  tenants  in  common  therein.(l) 

In  the  case  of  Christy  v.  Christy,{2)  the  question  whether  the  section 
t)f  the  Eevised  Statutes  authorizing  the  referee,  upon  a  reference  against 
an  absentee,  to  receive  the  testimony  of  the  complainant  as  evidence,(3) 
was  applicable  to  a  proceeding  against  the  absent  defendants  or  un- 
known owners  in  a  partition  suit,  was  raised,  but  was  not  decided  by  the 
court. 

Eefere£s  report.']  The  referee,  in  his  report,  should,  as  far  as  practi- 
cable, give  an  abstract  of  the-  conveyances  of  the  several  undivided 
shares  or  interests  of  the  parties  in  the  premises,  from  the  time  the 
several  shares  were  united  in  one  common  source.(4) 

Trial  and  judgment.']  If  a  reference  have  been  directed,  and  the 
referee  reports  that  a  partition  can  be  made,  the  report  may  be  filed 
and  confirmed,  and  the  cause  brought  to  trial  in  the  usual  manner. 

If  an  issue  of  facts  has  been  joined,  the  cause  may  be  tried  in  the 
usual  manner. 

The  statute  directs  that  the  court  shall  ascertain,  from  the  proofs 
taken,  in  case  of  no  answer ;  or  from  the  admission  of  the  parties,  if 
they  appeared  and  answered  ;  or  from  the  verdict  of  the  jury  by  which 
any  issue  of  fact  shall  have  been  tried  ;  and  shall  declare  the  rights, 
titles  and  interests  of  the  party  to  the  proceedings,  so  far  as  the  same 
shall  have  appeared  ;  and  shall  determine  the  rights  of  such  parties  in 
the  premises,  and  adjudge  that  partition  be  made  between  such  of  them 
as  shall  have  any  right  therein,  according  to  such  rights.(5) 

If  the  parts  or  interests  of  any  parties  who  have  not  answered, 
whether  known  or  unknown,  in  the  premises,  do  not  appear  by  the  ev- 
idence, the  court  must  adjudge  that  partition  be  made,  so  far  as  the 
rights  or  interests  of  the  parties  who  are  known,  and  who  have  ap- 
peared in  the  cause,  have  been  ascertained ;  and  the  residue  of  the 
premises  shall  remain  for  the  parties  whose  interests  have  not  been  as- 
certained, subject  to  division  between  them  at  any  future  time.(6)  The 
parts  or  shares  which  shall  thus  remain  undivided,  must  be  designated 
in  the  judgment.(7) 

If  it  appears  to  the  court  that  partition  cannot  be  made  equal  be- 


(1)  Hamilton  v.  Morris,  7  Paige,  39. 

(2)  6  Paige,  174.  (3)  2  R.  S.  1S6,  sec.  133,  (orig.  sec  127.) 
(4)  Hamilton  v.  Morris,  6  Paige,  174.  (5)  2  R.  S.  321,  sec.  24,  (orig.  sec.  23.) 
(6)  2  R.  S.  321,  sec.  25,  (orig.  sec.  24.)  (7)  2  R.  S.  321,  sea  26,  (orig.  sec.  25.) 
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tween  the  parties,  without  prejudice  to  the  rights  and  interests  of  some 
of  them,  the  judgment  may  direct  a  compensation  to  be  made  by  oae 
party  to  the  other,  for  equ^ity  of  partition,  according  to  the  equity  of 
of  the  case.(l) 

Appointing  commissioners.]  If  it  appears  from  the  referee's  report, 
at  the  trial,  that  partition  can  be  made  without  prejudice  to  the  interests 
of  the  parties,  the  court  gives  judgment  that  partition  be  made  between 
the  parties,  according  to  their  respective  rights,  as  reported  by  the  ref- 
eree and  established  by  the  judgment. 

This  judgment  appoints  three  reputable  freeholders  commissioners 
to  make  the  partition  so  adjudged,  according  to  the  respective  rights 
and  interests  of  the  parties,  as  the  same  were  ascertained  and  deter- 
mined by  the  court.(2)  And  if  the  persons  thus  appointed,  or  either 
of  them,  die,  resign,  or  neglect  to  serve,  the  court  may,  from  time  to 
time,  appoint  others  in  their  places.(3) 

Oath  of  commissioners.]  Before  proceeding  to  the  execution  of  their 
duties,  the  commissioners  must  severally  be  sworn  or  affirmed  on  affi- 
davit before  any  officer  authorized  to  take  affidavits,  honestly  and  im- 
partially to  execute  the  trust  reposed  in  them,  and  to  make  partition  as 
directed  by  the  court ;  which  oath  must  be  filed  by  the  clerk,  at  or  be- 
fore the  coming  in  of  the  report  of  the  commissioners.(-i) 

Execution  of  decree^  The  commissioners  must  forthwith  proceed  to 
make  partition,  according  to  the  judgment;  unless  it  appears  to  them,  or 
any  two  of  them,  that  partition  of  the  premises  cannot  be  made,  without 
prejudice  to  the  owners  thereof;  in  which  case,  they  must  make  a  re- 
turn of  such  fact  to  the  court,  in  writing,  under  their  hands.(5) 

All  the  commissioners  must  meet  together  in  the  performance  of  any 
of  their  duties;  but  the  acts  of  a  majority  so  met  will  be  valid.(6) 

In  making  partition,  the  commissiohers  must  divide  the  real  estate, 
and  allot  the  several  portions  and  shares  thereof  of  the  respective 
parties,  quality  and  quantity  relatively  considered,  according  to  the 
respective  rights  and  interests  of  the  parties,  as  adjudged  by  the  court 
— designating  the  several  shares  and  portions  by  posts,  stones,  or  other 
permanent  monuments.  And  they  may  employ  a  survej'or,  with  the 
necessary  assistants,  to  aid  them  therein. (7) 

If  there  are  several  parcels  of  ground,  the  commissioners  are  not 


(1)  2  R.  S.  330.  sec.  87,  (orig.  sec.  83 ;)  Larkin  v.  Mann,  2  Paige,  29. 

(2)  Id.  321,  sec.  26,  (orig.  sec.  25.)  (3)  Id.  ib.  see.  27,  (orig.  sec.  26.) 

'(4)  Id.  sec.  28,  (orig.  sec.  28.)  (5)  2  R.  S.  322,  sec.  29,  (orig.  sec.  28.) 

(6)  Id.  ibid,  sec.  32,  (orig.  sec.  31.)  (7)  Id.  ibid,  sec.  30,  (orig.  sec.  29.) 
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bound  to  divide  each  among  the  parties  according  to  their  shares. 
They  may  allot  a  distinct  parcel  to  each  party,  if  of  equal  value,  and  if 
not,  may  make  compensation  by  what  is  called  owelty,  or  equality  of 
partition.(l)  This,  we  have  seen,  is  provided  for  in  the  judgment 
whenever  necessary,  by  virtue  of  the  87th  section  of  the  statute.(2) 
And  if  the  commissioners  cannot  divide  the  premises  among  the  several 
parties,  according  to  their  respective  rights  and  interests  therein,  so  as 
to  produce  perfect  equality,  they  shall  divide  the  same  in  such  manner 
as  to  make  the  several  shares  as  nearly  equal  as  practicable,  without 
materially  injuring  the  value  of  any  part,  and  shall  report  the  proper 
compensation  to  be  paid  by  one  party  to  another  for  equality  of 
partition. 

Where  infants  represent  a  share  of  the  property,  their  separate  pro- 
portions of  it  should  be  severed  and  set  out  to  them  respectively.  It 
is  not  enough  merely  to  set  aside  for  them,  collectively,  the  share  of 
their  ancestor.(3) 

It  is  also  provided  by  statute,(4)  that  in  suits  for  the  partition  of 
lands,  tenements,  or  hereditaments,  an  actual  partition  or  sale,  as  the 
case  may  require,  may  be  adjudged  or  decreed  whenever,  and  as  often, 
as  the  court  sh'all  have  ascertained  and  declared  so  many  facts  concern- 
ing the  rights,  titles,  or  interests,  of  all  or  any  of  the  parties  to  such 
suit,  that  a  fair  and  just  partition  or  distribution  of.  proceeds  can  be 
made  by  assigning  to  any  party  or  parties,  in  severalty,  and  to  any  set 
or  sets  of  parties  in  common,  according  to  the  provisions  of  this  or  the 
next  section,  the  shares  in  the  premises  belonging  to  such  parties  and 
sets  of  parties  respectively,  or  of  the  proceeds  of  the  sales  of  the  said 
shares  of  such  parties,  or  sets  of  parties  respectively.  And  whenever 
partition  or  sale  shall  be  so  adjudged  or  decreed,  costs  may  be  awarded 
as  shall  seem  just,  and  the  court  may  take  order  to  discharge  from  the 
suit  any  party  or  parties  whose  interest  therein  shall  have  wholly 
ceased,  and  for  the  custody  of  any  lands  or  shares  of  proceeds,  as  to 
which  the  rights,  titles  and  interests  of  the  parties  shall  not  have  been 
fully  ascertained  and  declared,  and  for  such  further  proceedings  as  may 
be  requisite,  until  the  full  ascertainmeat  and  declaration  of  the  rights, 
titles  and  interests  of  all  the  parties. 

When  it  shall  seem  proper  to  the  court  that  a  partition  or  sale  should 
be  adjudged  or  decreed,  as  in  the  preceding  section  provided,  shares  of 
the  premises  or  proceeds,  as  to  which  there  are  conflicting  claims,  not 
affecting  other  shares  in  such  premises  or  proceeds,  may  temporarily, 


(1)  Clarendon  v.  Hornby,  1  P.  Wms.  446 ;  Larkin  r.  Mann,  2  Paige,  29 ;  R.  S.  330,  sec. 
87,  (orig.  sec.  83.) 

(2)  See  ante,  p.  269.  (3)  Handy  v.  Leavitt,  3  Edw.  229. 
(4)  Laws  1847,  p.  566,  see.  1. 
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and  until  the  determination  of  such  claims,  upon  further  proceedings 
had  between  the  adverse  claimants,  be  assigned  or  set  off  as  in  common 
to  such  adverse  claimants,  with  a  proper  reservation  of  the  question  of 
rights  between  such  claimants. 

Whenever  it  shall  appear,  on  such  further  proceedings  as  are  men- 
tioned in  the  preceding  sections  of  this  aci,  that  any  amendment  of  the 
pleadings  or  proceedings  is  necessary  in  respect  to  any  share  in  contro- 
versy, such  amendment  may  be  introduced  by  suggestion  to  be  filed; 
saving  to  all  parties  in  interest  the  like  right  to  answer  such  suggestion, 
as  in  the  case  of  an  amendment  of  a  bill  or  petition. 

"Whenever,  in  any  suit  for  the  partition  of  any  lands,  tenements,  oik 
hereditaments,  it  shall  appear  to  the  court  that  two  or  more  persons 
interested  in  such  lands,  tenements,  or  hereditaments,  are  desirous  of 
enjoying  their  several  shares  or  interests  in  common  with  each  other, 
the  court  may  direct  a  partition  to  be  made  in  such  manner  as  to  set 
off  to  such  of  the  parties  as  shall  desire  it,  their  shares  respectively  of 
such  lands,  tenements,  and  hereditaments,  and  shall  permit  the  respec- 
tive shares  or  interests  of  those  who  shall  desire  it  to  remain  without 
partition  or  allotment,  to  be  enjoyed  by  them  in  common. 

Whenever  the  estate  of  any  tenant  in  dower,  or  by  the  curtesy,  or 
for  lite,  to  the  whole  or  any  part  or  share  of  the  premises  in  question, 
has  been  admitted  by  the  parties,  or  ascertained  by  the  court  to  be 
existing  at  the  time  that  judgment  shall  be  given,  that  partition  be 
made,  and  the  person  entitled  to  such  estate  has  been  made  a  party  to 
the  proceedings,  it  shall  be  lawful  for  the  commissioners  to  allot  to 
such  tenant  his  share  thereof,  without  reference  tO  the  duration  of  such 
estate ;  and  also  to  make  partition  of  such  share,  and  allot  the  same  to 
the  parties  respectively  who  shall  be  entitled  to  the  remainder  thereof, 
according  to  their  respective  rights  therein,  whenever,  in  the  opinion 
of  the  commissioners,  it  can  be  done  without  prejudice  to  the  rights  of 
the  parties. 

Where,  in  a  case,  the  plaintiff  was  the  owner  of  about  one-half  of 
the  farm,  and  the  other  half  belonged  to  several  persons,  all  the  parties 
holding  as  tenants  in  common,  it  was  held  that  the  plaintiff's  part  of 
the  premises  might  be  set  off  to  him  by  commissioners,  and  the  re- 
mainder sold.(l)  In  this  case  the  court  say,  "  in  cases  of  partition,  a 
Court  of  Equity  does  not  act  merely  in  a  ministerial  character,  and  in 
obedience  to  the  call  of  the  parties  who  have  a  right  to  a  partition,  but 
acting  upon  its  general  j  urisdiction,  as  a  Court  of  Equity,  it  administers 
its  relief  ex  cequo  et  bono,  according  to  its  own  notion  of  equity  between 
the  parties.     In  the  exercise  of  this  general  jurisdiction,  which  enables 


(1)  Hajwood  V.  Judson,  4  Barb.  S.  0.  Rep.  228. 
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it  to  administer  remedial  justice,  according  to  its  own  views  of  the 
equity  of  each  particular  case,  I  see  no  reason  why  the  court  should  be 
restricted  to  a  partition  of  all  the  lands,  or  a  sale  of  the  whole."  The 
court  directed  a  decree  to  be  entered  directing  the  commissioners  to  set 
off  to  the  plaintiff  his  share  of  the  farm  in  severalty,  and  to  the  de- 
fendants together  as  tenants  in  common  their  share.  And  after  the 
partition,  to  sell  the  share  of  the  defendants. 

The  partition  is  to  be  made  equal  as  respects  the  land  in  question, 
without  regard  to  advantages  to  other  land  belonging  to  the  owners, 
or  any  of  them.(l) 

If  the  commissioners  should,  by  mistake,  allot  a  piece  of  land  to  one, 
which  in  fact  belonged  exclusively  to  him  already,  and  the  mistake  is 
not  discovered  until  after  sales  have  been  made  by  the  others,  of  their 
portions,  pecuniary  compensation  may  be  decreed.(2) 

Lord  Redesdale  states  it,  as  his  opinion,  that  in  making  a  partition, 
the  commissioners  act  as  judges,  therefore  have  a  discretion  as  to  what 
points  and  what  witnesses  they  are  to  examine.(3)  It  is  to  be  observed 
that,  by  the  English  practice,  the  commissioners  are  authorized  to  ex- 
amine witnesses.  They  are  directed  to  examine  them  upon  interroga- 
tories, or  otherwise,  as  they  think  fit — to  take  the  depositions  in  writ- 
ing— and  return  them  with  the  commission.(4:) 

But  they  are  not  bound  to  pursue  the  course  of  examination  pointed 
out  by  the  parties,  nor  even  to  put  the  questions  which  the  parties  de- 
sire to  have  put.  They  are  not  to  determine  upon  inquiry  and  according 
to  evidence,  but  to  see  and  judge  for  themselves,  by  their-  own  skill 
and  knowledge.  This  is  their  principal  function  or  mode  of  perform- 
ing their  ofl&ce,  bnt  to  aid  them  in  exercising  it,  they  are  endowed  with 
a  supplementary  power  of  calling  for  the  testimony  and  opinions  of 
others.(5) 

If  the  suit  abates,  by  the  death  of  one  of  the  tenants  in  common, 
after  the  appointment  of  commissioners,  the  suit  must  be  revived,  and 
the  rights  of  the  new  parties  in  the  premises  ascertained,  before  the 
commissioners  can  proceed  with  the  partition.(6) 

Report  of  commissioners.]     The  commissioners  must  make  a  full  and  ^  fitn^,  /'/ 
ample  report  of  their  proceedings,  under  the  hands  of  any  two  of  them, 
specifying  therein  the  manner  of  executing  their  trust,  and  describing 


(1)  'Wataoii  V.  Duke  of  Northumberland,  11  Yes.  162. 

(2)  Dacres  v.  Gagas,  2  Sim.  &  Stu.  454. 

(3)  Seaton  on  Decree,  190. 

(4)  11  Ves.  158;  Seaton  on  Decrees,  184. 

(5)  Manners  v.  Charlesworth,  1  My.  &  Keen,  330; 

(6)  Reynolds  v.  Reynolds,  5  Paige,  161. 
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the  land  divided,  and  the  shares  allotted  to  each  party,  with  the  quan- 
tity, courses  and  distances  of  each  share,  and  a  description  of  the  posts, 
stones,  or  other  monuments,  and  the  items  of  their  charges.(l) 

If  an  equal  division  cannot  be  made,  except  by  awarding  a  compen- 
sation, to  be  paid  by  one  party  to  another,  for  equality  of  partition, 
the  report  must  specify  the  proper  compensation  to  be  made. 

This  report  must  be  proved  or  acknowledged  before  some  officer  au- 
thorized to  take  the  proof  of  deeds,  in  the  same  manner  that  deeds  are 
required  to  bo  proved  or  acknowledged ;  and  must  be  filed  in  the  office 
of  the  clerk.(2) 

In  the  case  of  Sloan  v.  Batter'man,{B)  the  Chancellor,  on  the  appli- 
cation of  the  complainant's  solicitor,  allowed  the  report  to  be  taken 
from  the  files  and  recorded  in  tlie  county  clerk's  of&ce,  in  the  book  of 
deeds,  and  then  returned  to  the  files  in  the  register's  office.  This  was 
done  for  the  purpose  of  preserving  a  perfect  claim  of  titte  upon  the  re- 
cords in  the  county  clerk's  office. 

Since  that  decision  it  has  been  provided  by  statute,(4)  that  an  exem- 
plification of  any  record  of  judgment  in  partition  may  be  recorded  in 
the  clerk's  office  of  any  county  of  this  state,  in  which  the  lands  de- 
scribed therein  may  be  situated,  in  the  same  manner  as  conveyances  of 
real  estate  are  now  authorized  to  be  recorded.  And  if  the  lands  are 
situated  in  the  city  and  county  of  New  York  or  county  of  Kings,  then 
in  the  register's  office  of  said  counties.(5)  Such  record,  or  an  exem- 
plification thereof,  shall  be  received  in  evidence,  and  shall  be  as  effect- 
ual in  all  cases  as  the  original  exemplification  would  be  if  produced, 
and  shall  be  open  to  the  same  objections.(&y 

On  good  cause  shown,  the  court  may  set  aside  the  report,  and  ap- 
point new  commissioners,  as  often  as  may  be  necessary,  who  are  to- 
proceed  in  the  manner  above  directed.(7)  The  report  may  also  be 
amended  if  there  is  any  formal  inaccuracy.(8) 

The  commissioners  cannot  make  a  report  during  an  abatement  of 
the  suit.(9) 

Final  judgment']  Upon  the  report  of  the  commissioners  being  con' 
firmed  by  the  court,  a  judgment  will  be  entered  that  the  partition 
made  by  them  be  firm  and  effectual  forever.(10) 


(1)  2  R.  S.  322,  360.  31,  (orig.  sec.  30.)  (2)  2  R.  S.  322,  aec.  34,  (orig.  sec.  33.) 

(3)  In  Chancery,  Jan.  29th,  1841,  ex  relatione,  I.  Rhoades,  Esq. 

(4)  Laws  1846,  p.  204,  sec.  2.  (5)  Laws  18&I,  chap.  211. 
(6)  Laws  1846,  p.  204,  sec.  2. 

(1)  2  E.  S.  323,  sec.  35,  (orig.  sec.  33.) 

(8)  Manners  v.  Charlesworth,  1  Mj.  and  Keen,  334. 

(9)  Reynolds  v.  Reynolds,  5  Paige,  161.        (10)  2  R.  S.  322,  see.  36,  (orig.  see.  S$.} 
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The  compensation  directed  to  be  paid  by  one  party  to  another  for 
equality  of  partition,  pursuant  to  the  commissioners'  report,  is  a  specific 
lien  upon  the  share  assigned  to  the  party  against  whom  such  payment 
is  adjudged,  and  is  entitled  to  a  preference  in  payment.  This  fact 
must  be  stated  in  the  judgment. 

Such  judgment  and  partition  will  be  binding  and  conclusive  on  all 
parties  named  in  the  proceedings,  and  on  all  parties  interested  in  the 
premises,  who,  or  whose  interests  are  unknown,  and  their  legal  repre- 
sentatives, and  all  claiming  under  them,  as  if  such  partition  and.  pro- 
ceedings had  taken  place,  and  judgment  had  been  rendered  thereon, 
under  the  provisions  of  the  statute  relative  to  parti tions.(l) 

The  effect  of  the  judgment  at  law  directing  a  partition,  and  the  per- 
sons who  are  bound  and  concluded  thereby,  are  stated  in  the  36th 
(85th)  and  37th  (36th)  sections  of  the  Eevised  Sta;tutes.(2) 

But  the  judgment  and  partition  will  not  affect  any  tenants,  or  per- 
sons having  claims  as  tenants,  in  dower,  by  the  curtesy,  or  for  life,  to 
the  whole  of  the  premises  partitioned.  Nor  will  the  judgment  and 
partition  preclude  any  person,  except  those  specified  in  the  36th  and 
37th  sections,  from  claiming  any  title  to  the  premises  in  question,  or 
from  controverting  the  title  or  interest  of  the  parties  between  whom 
the  partition  was  made.(3) 

It  was  decided  by  the  Court  of  Chancery,  under  the  act  representing 
partitions,  which  was  in  force  previous  to  the  Eevised  Statutes,(4)  that 
the  decree  declaring  that  the  "  partition  shall  remain  firm  and  effectual 
forever,"  was  sufiicient  to  vest  the  title  to  the  allotted  parcels  in  the 
persons  to  whom  they  are  severally  assigned,  without  the  execution  of 
any  releases  or  conveyances.(5)  And  the  provisions  of  that  act  and  of 
the  Eevised  Statutes  are  substantially  the  same. 


SECTION  IV. 

PEOCEEDINGS  FOE  A  SALE. 


If  a  partition  of  the  premises  cannot  be  made  by  a  division  thereof, 
so  that  a  sale  is  necessary,  there  are  two  lines  of  proceedings  which 
may  be  resorted  to  for  that  purpose ;  1.  For  a  sale  by  commissioners ; 
2.  For  a  sale  by  the  sheriff  or  a  referee. 


(1)  2  R.  S.  330,  sec.  89,  (orig.  sec.  84.)  (2)  Id.  322. 

(3)  2  E.  S.  323,  sec.  31,  (o'rig.  sec.  36.)  (4)  Seas.  36,  oh.  100. 

(6)  TouDg  and  wife  v.  Cooper,  3  Jobu.  Ch.  Bep.  295. 
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For  a  sale  by  commissioners.]  The  proceedings  are  the  same  as  those 
already  detailed  in  the  last  section,  down  to  the  report  of  the  commis- 
sioners appointed  to  make  partition. 

Order  for  sale.]  The  statute  directs  that  if  the  commissioners  (instead 
of  reporting  that  a  partition  can  be  made)  shall  report  that  the  lands, 
&c.,  are  so  situated,  or  that  any  distinct  lot,  tract,  or  portion  thereof,  is 
so  situated,  that  a  partition  thereof  cannot  be  made  without  great  pre- 
judice to  the  owners ;  and  if  the  court  is  satisfied  that  the  report  is  just 
and  correct,  it  may  thereupon,  on  filing  such  report,  order  the  commis- 
sioners to  sell  the  premises  so  situated,  at  public  auction,  to  the  highest 
bidder.(l) 

The  court  will  direct,  in  the  order,  the  terms  of  credit  which  may 
be  allowed  for  any  portions  of  the  purchase-money  of  which  it  thinks 
proper  to  direct  the  investment,  and  for  such  portions  thereof  as  are 
required  by  the  statute  to  be  invested  for  the  benefit  of  any  unknown 
owners,  or  infants,  any  parties  out  of  the  state,  or  any  tenants  for  life, 
in  dower,  or  by  the  curtesy,(2) 

If  it  appears  by  the  proceedings,  or  by  the  report  of  the  commis- 
sioners, that  there  are  any  existing  incumbrances  upon  the  estate  or 
interest  of  any  party  to  the  suit,  the  order  of  sale  will  direct  the  com- 
missioners to  bring  into  court,  and  pay  to  the  clerk  thereof,  the  portion 
of  the  moneys  arising  from  the  sale  of  the  estate,  and  interest  of  such 
party,  after  deducting  the  portion  of  the  costs,  &c.,  to  which  it  is 
liable.(3) 

If  the  estate  of  any  tenant  in  dower,  or  by  the  curtesy,  or  for  life,  to 
the  whole  or  any  part  or  share  of  the  premises,  has  been  admitted  by 
the  parties,  or  ascertained  by  the  court  to  be  existing  at  the  time  of  the 
order  for  sale,  and  the  person  entitled  to  such  estate  has  been  made  a 
party,  the  court  shall  first  consider  and  determine,  under  all  the  cir- 
cumstances of  the  case,  whether  such  estate  ought  to  be  excepted  from 
the  sale,  or  whether  the  same  should  be  sold.  And,  in  making  such 
determination,  the  court  is  to  have  regard  to  the  interests  of  all  the 
parties.(4) 

Securities  for  pur chase-mo7iey.]  The  portions  of  the  purchase-money 
for  which  credit  has  been  allowed  by  the  commissioners  must  be  secured 
at  interest,  by  a  mortgage  of  the  premises  sold,  by  a  bond  of  the  pur- 
chaser, and  by  such  other  security  as  the  court  may  prescribe. 

The  commissioners  may  take  separate  mortgages  and  other  securities 
for  such  convenient  shares  or  portions  of  the  purchase-money,  as  are 


(1)  2  B.  S.  323,  sec.  38,  (orig.  sec.  3T.)  (2)  Id.  ib.,  sec.  39,  (orig.  sec.  38.) 

(3)  2  Rev.  Stot.  324,  sec.  45.  (4)  Id.  325,  see.  51,  (orig.  sec.  50.) 
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thus  directed  by  the  court  to  be  invested,  in  the  name  of  the  clerk  of 
the  court,  and  his  successors  in  office,  and  for  such  shares  as  any  known 
owner  of  full  age  shall  desire  to  have  so  invested,  in  the  names  of  such 
owners.(l) 

Upon  the  sale  being  confirmed,  the  commissioners  are  to  deliver  such 
securities  to  the  clerk  of  the  court,  or  to  the  known  owners  whose 
shares  were  so  invested.(2) 

Sale.]  The  commissioners  must  give  notice  of  the  sale  to  be  made 
by  them,  for  the  same  time,  and  in  the  same  manner,  as  is  required  by 
law  on  sales  of  real  estate,  by  sheriffs  upon  executions.  (3) 

The  terms  of  the  sale  must  be  made  known  at  the  time  ;  and  if  the 
premises  consist  of  distinct  buildings,  farms,  or  lots,  they  must  be  sold 
separately. 

Neither  of  the  commissioners,  nor  any  person  for  their  benefit,  is 
allowed  to  be  interested  in  the  purchase  ;  nor  to  purchase,  directly  or 
indirectly,  any  of  the  premises  sold.  Nor  can  any  guardian  of  any 
infant  party  to  the  suit  purchase,  or  be  interested  in  the  purchase,  of 
any  lands,  being  the  subject  of  the  suit,  except  for  the  benefit  or  in 
behalf  of  the  infant.  And  all  sales  contrary  to  these  provisions  of  the 
Statute,  will  be  void.  (4) 

If  the  lands  are  in  the  city  of  New  York,  they  are  required  by  the 
51st  Eule,  to  be  sold  at  public  vendue,  at  the  Merchant's  Exchange, 
between  the  hours  of  twelve  o'clock  at  noon  and  three  in  the  afternoon ; 
unless  otherwise  specially  directed  in  the  judgment  of  sale. 

Heport  of  sale.]  After  completing  the  sale,  the  commissioners  must 
report  the  same  to  the  court  on  their  oath,  with  a  description  of  the 
different  parcels  of  land  sold  to  each  purchaser,  the  name  of  the  pur- 
chaser, and  the  price  bid  by  him.     This  report  must  be  filed.(5) 

Order  for  conveyances.]  If  the  sales  are  approved  and  confirmed  by 
the  court,  an  order  will  be  entered  directing  the  commissioners,  or  any 
two  of  them,  to  execute  conveyances  pursuant  to  such  sa,les ;  which 
the  statute  authorizes  them  to  do.(6) 

Other  proceedings.]  The  statute  directs  the  conveyances  to  be  re- 
corded, and  declares  their  effect.    It  also  provides  for  the  payment  of 

(1)  2  B.  S.  325,  sees.  40,  41. 

(2)  Id.  324,  see.  42,  (orig.  seo.  41.) 

(3)  Id.  326,  seo.  5T,  (orig.  see.  56;)  Rule  139.    See  2  R.  S.  368,  seo.  34,  as  to  sales  by 
sheriffs. 

(4)  2  R.  S.  326,  sees.  58,  59,  (orig.  sees.  51,  58.) 

(5)  Id.  ib.,  seo.  60,  (orig.  seo.  59.) 

(6)  Id.  32'7,  seo.  61,  (orig.  sec.  60.) 
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the  costs,  and  for  the  dislffibutioQ  of  the  nett  proceeds  of  the  sale ; 
directs  the  share  of  infants,  unknown  and  absent  owners,  and  tenants 
in  dower  and  for  life  to  be  invested,  and  in  what  manner ;  and  autho- 
rizes the  court  to  require  security  to  refund  any. share,  with  interest,  in 
case  it  shall  afterwards  appear  the  party  receiving  it  was  not  entitled 
thereto.(l) 

Proceedings  for  a  sale  hy  a  referee.]  This  line  of  practice  is  adopted 
whenever  it  shall  appear  by  the  report  of  the  referee  or  otherwise,  that 
the  premises,  or  any  part  of  them,  are  so  circumstanced  that  a  partition 
thereon  cannot  be  made  without  great  prejudice  to  the  owners.(2) 

The  practice  is  the  same  as  that  described  in  the  third  section  of  this 
chapter,  down  to  and  including  the  order  of  reference,  under  the  74th 
Eule  ;(3)  from  which  point  the  proceedings  are  now  taken  up. 

The  proceeding  is  founded  upon  a  section  of  the  Revised  Statutes, 
directing  that,  instead  of  appointing  commissioners  in  the  first  instance 
to  make  partition,  if  it  shall  appear  by  the  report  of  a  referee,  or 
otherwise,  that  the  premises,  or  any  part  of  them,  are  so  circumstanced 
that  a  partition  cannot  be  made  without  great  prejudice  to  the  owners, 
the  court  may  order  a  sale  thereof  at  public  auction,  by  a  referee,  upon 
the  same  notice  and  in  the  manner  as  is  required  on  sales  by  commis- 
sioners ;  and  that  upon  the  referee's  report  being  confirmed,  he  shall 
execute  conveyances  to  the  purchasers,  which  shall  have  the  same 
effect  as  those  executed  by  commissioners; (4)  showing  that  previous  to 
the  Revised  Statutes,  also,  the  court  was  authorized  to  decree  a  sale 
upon  the  report  of  a  master,  as  well  as  on  the  report  of  commissioners. 

And  the  court  may,  in  like  manner  as  is  provided  where  commis- 
sioners are  appointed,  amend  the  complaint  and  other  proceedings,  with 
the  like  saving  to  the  parties  affected  thereby  ;  and  may  award  one  or 
more  issues  to  try  any  fact  contested  by  the  parties.(5) 

Order  of  reference.]  It  is  accordingly  provided  by  the  74th  Eule, 
that  where  the  whole  premises,  of  which  partition  is  sought,  are  so 
circumstanced  that  a  partition  cannot  be  made  without  great  prejudice 
to  the  owners,  due  regard  being  had  to  the  power  of  the  court  to  adjudge 
compensation  to  be  made  for  equality  of  partition,  and  to  the  ability  of 
the  parties  to  pay  a  reasonable  compensation  to  produce  such  equality ; 
or  where  any  lot,  or  separate  parcel  of  the  premises,  which  shall  exceed 
in  value  the  share  to  which  either  of  the  tenants  in  common  may  be 
entitled,  is  so  circumstanced,  the  plaintiff,  on  stating  the  fact  in  the 

(1)  2  R.  S.  326,  see.  62  to  see.  75.  (2)  Id.  381,  sec.  85,  (orig.  sec.  81.) 

(3)  AnU,  p.  286. 

(4)  2  R.  S.  330,  sec.  85,  (orig.  sec.  81.)  See,  also,  Thompson  v.  Hardman,  6  John.  Ch. 
Rep.  436. 

(5)  Id.  ib. 
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affidavit,  required  by, the  73d   Rule,  may  have  a  further  provision 
inserted  in  the  order  of  reference. 

By  that  further  provision,  the  referee  may  be  directed  to  inquire  and 
report  whether  the  whole  premises,  or  any  lot  or  separate  parcel  thereof, 
are  so  circumstanced  that  an  actual  partition  cannot  be  made ;  and  that 
if  he  arrives  at  the  conclusion  that  the  sale  of  the  whole  premises  or  of 
any  lot  or  separate  parcel  thereof  will  be  necessary,  that  he  specify  the 
same  in  his  report,  together  with  the  reasons  which  render  a  sale  neces- 
sary ;  and  in  such  a  case,  that  he  ialso  ascertain  and  report  whether  any 
creditor  not  a  party  to  the  suit,  has  a  specific  lien,  by  mortgage,  devise 
or  otherwise,  upon  the  individual  share  or  interest  of  any  of  the  parties 
in  that  portion  of  the  premises  which  it  is  necessary  to  sell ;  and  if  he 
finds  that  there  is  no  such  specific  lien  in  favor  of  any  person 
not  a  party  to  the  suit,  that  he  further  inquire  and  report  whether 
the  undivided  share  or  interest  of  any  ot  the  parties  in  the  pre-^ 
raises,  is  subject  to  a  general  lien  or  incumbrance,  by  judgment 
or  decree;  and  that  he  ascertain  and  report  the  amount  due  to 
any  party  to  the  suit  who  has  either  a  general  or  specific  lien  on  the 
premises  to  be  sold,  or  any  part  thereof,  and  the  amount  due  to  any 
creditor,  not  a  party,  who  has  a  general  lien  on  any  individual  share 
or  interest  therein,  by  judgment  or  decree,  and  who  shall  appear  and 
establish  his  claim  on  such  reference.  He  shall  also,  if  requested  by 
the  parties,  who  appear  before  him  on  such  reference,  ascertain  and 
report  the  amount  due  to  any  creditor,  not  a  party  to  the  suit,  which 
is  either  a  specific  or  general  lien  or  incumbrance  upon  all  the  shares 
or  interests  of  the  parties  in  the  premises  to  be  sold,  and  which  would 
remain  as  an  incumbrance  thereon  in  the  hands  of  the  purchaser  ;  to 
the  end  that  such  directions  may  be  given  in  relation  to  the  same,  in 
the  decree  for  the  sale  of  the  premises,  as  shall  be  most  beneficial  to  all 
the  parties  interested  in  the  proceeds  thereof  on  such  sale. 

Whenever  a  reference  to  ascertain  and  report  incumbrances  becomes 
necessary,  the  same  may  be  made  to  a  referee  or  to  the  clerk,  as  the 
court  shall  think  fit.(l) 

The  74th  Eule,  so  far  as  it  relates  to  the  inquiries  before  the  referee 
as  to  the  necessity  of  a  sale,  is  founded  upon  the  85th  section  of  the 
statute  ;(2)  and  that  part  which  requires  the  examination  as  to  liens  and 
incumbrances,  is  in  pursuance  of  the  43d  section.(3) 

This  latter  section  makes  it  the  duty  of  the  court  to  direct  the  clerk 
to  ascertain  and  report  whether  the  shares  or  interests  in  the  premises 
of  the  parties  in  the  suit,  or  any  of  them,  are  subject  to  any  general 
lien  or  incumbrance  by  judgment  or  decree. 

{1)  2  R.  S.  330,  sec.  88.  (2)  Ibid. 

(3)  Ibid,  324. 
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Under  this  positive  requirement  of  the  statute,  it  has  been  decided 
that  the  reference  as  to  liens  is  absolutely  necessary  before  a  judgment 
for  a  sale  of  the  premises  can  be  made ;  and  can  in  no  case  be  dispensed 
■with.(l)  But  where  the  original  parties  to  the  suit  have  admitted  their 
several  titles  to  the  property,  by  their  pleadings,  if  one  of  them  dies, 
and  the  suit  is  revived  against  his  heirs  at  law,  by  default,  the  court 
may  declare  the  rights,  titles  and  interests  of  the  several  parties,  with- 
out requiring  the  plaintiff  to  exhibit  proof  of  the  same,  or  an  abstract 
of  the  conveyances  by  which  it  is  held.(2) 

So,  a  reference  to  the  necessity  of  a  sale  may  be  dispensed  with,  if 
the  premises  appear,  upon  the  pleadings  or  proofs,  incapable  of  a 
division. (3) 

If  the  suit  has  abated  by  the  death  of  some  of  the  parties,  and  their 
interests  have  vested  in  other  persons,  who  are  not  parties  to  the  suit, 
but  who  are  subsequently  brought  before  the  court,  as  parties,  there 
must  be  a  new  reference  as  to  the  rights  of  the  new  parties,  and  the 
liens  upon  their  interests  in  the  premises,  before  a  judgment  for  a  sale 
can  be  made.(4)  And  if  a  referee  has  reported  that  a  partition  can  be 
made,  and  commissioners  have  been  appointed  for  that  purpose,  it  is  not 
correct  practice  to  adjudge  a  sale  upon  a  report  of  such  commissioners 
of  its  propriety.  If  the  situation  of  the  property,  or  the  rights  of  the 
parties  have  materially  changed  subsequent  to  the  referee's  report, 
so  that  an  actual  partition  cannot  be  made,  a-  special  application  should 
be  made  to  the  court  for  a  new  reference,  to  ascertain  whether  there 
can  be  a  division  of  the  property  as  the  rights  exist  at  the  date  of  the 
reference.(5) 

Proceedings  before  referee.]  The  referee  is,  in  the  first  place,  to  inquire 
as  to  the  necessity  of  a  sale.  And  in  doing  so,  the  true  question  to  be 
decided  by  him,  under  the  statute  is,  whether  the  whole  property,  taken 
together,  will  be  greatly  injured  or  diminished  in  value,  if  separated 
into  several  parts,  in  the  hands  of  several  different  persons,  according 
to  their  several  rights  or  interests  in  the  whole.  In  other  words, 
whether  the  aggregate  value  of  the  several  parcels  into  which  the 
whole  premises  must  be  divided  will,  when  distributed  among  the  dif- 
ferent parties  in  severalty,  be  materially  less  than  the  value  of  the  same 
property  if  owned  by  one  person.(6) 

To  carry  into  effect  that  part  of  the  order  of  reference  which  relates 
to  liens  and  incumbrances,  the  referee  is  required  by  the  statute  to 
cause  a  notice  to  be  published  once  in  each  week,  for  six  weeks  suc- 

(1)  "Wilde  V.  Jenkins,  4  Paige,  481.  (2)  Id.  ib. 

(3)  See  2  R.  S.  330,  sec.  85,  (orig.  sec.  81 ;)  Haunau  v.  Osborn,  4  Paige,  336. 

(4)  Reynolds  v.  Reynolds,  5  Paige,  161. 

(5)  Id.  ib.  (6)  Clason  v.  Clason,  6  Paige,  541. 
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cessively,  in  the  state  paper,  and  also  in  a  newspaper  printed  in  every 
county  in  which  any  of  the  lands  in  question  are  situated,  requiring 
all  persons  having  any  general  lien  or  incumbrance  on  any  individual 
interest  or  share  therein,  by  judgment  or  decree,  to  produce  to  him,  on 
or  before  a  day  to  be  named  in  the  notice,  proof  of  all  such  liens  or 
incumbrances,  together  with  satisfactory  evidence  of  the  amount  due 
thereon.(l) 

The  referee  is  bound  to  inquire  as  to  the  specific  liens  upon  the  share 
of  each  party  to  the  suit.  He  should  cause  searches  of  the  records  to 
be  made,  in  the  same  manner  as  if  he  was  examining  a  title.  He  may 
require  an  abstract  of  the  title  to  be  laid  before  him.  And  he  should 
also  be  furnished  with  an  affidavit  as  to  deaths,  descents,  intestacy,  &c., 
made  by  some  person  acquainted  with  the  facts,  to  enable  him  to  ascer- 
tain in  whom  any  part  of  the'  estate  is,  or  has  been,  vested.  And  he 
should  summon  before  him  such  persons  as  he  ascertains  to  be  creditors, 
and  get  a  statement  from  them. (2) 

If  the  interest  of  one  of  the  defendants,  in  the  premises,  has  been 
sold  under  a  judgment  against  him  since  the  commencement  of  the  suit, 
&G.,  for  partition,  the  purchaser  must  come  in  before  the  referee  upon 
this  reference,  and  prove  his  claim,  as  his  interest  in  the  premises  will 
be  divested  by  a  sale  under  the  judgment.(3) 

BefereSs  report.']  When  the  referee  has  completed  the  inquiries  di- 
rected by  the  order  of  reference,  he  must  make  and  file  his  report  in 
the  usual  manner. 

It  is  customary  to  set  forth  the  abstract  of  the  title  in  the.  body  of 
the  report,  and  if  any  testimony  has  been  taken,  it  should  be  annexed. (4) 

The  object  of  the  reference,  under  the  74th  Eule,  is  to  enable  the 
court  to  distribute  the  purchase-money  in  a  proper  manner,  and  if  the 
referee  reports  against  the  claim  of  any  person  having  a  lien,  by  judg- 
ment or  decree,  upon  the  share  of  any  of  the  ^parties,  the  claimant 
must  move  to  set  aside  the  report  in  due  season,  to  preserve  his  lien 
upon  the  purchase-money  ;  which,  by  the  statute,  becomes  a  substitute 
for  the  land.(5) 

But  a  purchaser  ciannot  except  to  the  decision  of  the  referee  upon 
such  a  lien.  (6) 

In  a  case  where  a  master  reported  that  a  sale  was  necessary,  and  that 
a  partition  could  not  be  made  without  prejudice,  the  Court  of  Chancery 
allowed  an'exception  to  his  report,  and  held,  upon  the  facts  stated  in 


(1)  2  R.  S.  324,  sec.  44.  (2)  2  Hoff.  Pr.  184,  5. 

(3)  Spring  v.  Sandford,  7  Paige,  550.  (4)  2  Hoff.  185. 

(5)  Dunham  v.  Minard,  4  Paige,  422. 

(6)  Dunham  v.  Minard,  4  Paige,  422. 
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the  report,  as  to  the  nature  and  situation  of  the  property,  that  an  actual 
partition  could  be  made.  A  petition  was  afterwards  presented  for 
leave  to  bring  the  cause  before  the  court,  on  a  naotion  day,  for  the  pur- 
pose of  having  commissioners  appointed ;  and  an  order  to  that  effect 
was  made,  and  commissioners  appointed. (1) 

The  report  must  specify  the  names  of  the  creditors,  the  nature  of  the 
incumbrances,  the  dates  thereof,  and  the  several  amounts  appearing  to 
be  due  thereon.(2) 

If  the  referee  reports  that  a  sale  of  the  premises,  or  any  part  thereof, 
is  necessary,  any  party  interested  therein,  except  a  party  who  has  a 
mere  lien  upon  an  undivided  interest  in  the  premises,  may  at  the  trial 
object  that  the  reasons  stated  in  the  report  are  not  sufficient  to  show 
that  a  sale  is  necessary  ;  and  if  the  objection  appears  to  the  court  to  be 
well  taken,  commissioners  may  be  appointed  to  make  partition,  not- 
withstanding the  report. 

Judgment  of  sale.']  Upon  the  referee's  report,  the  cause  is  brought 
to  trial,  for  the  purpose  of  obtaining  a  judgment  for  the  sale  of  the 
premises  in  question. 

If  it  appears  by  the  proceedings  or  report  that  there  are  any  existing 
incumbrances  upon  the  estate  or  interest  in  the  premises,  of  any  party 
named  in  the  proceedings  in thesuit,  the  judgmentofsalemust direct  the 
referee  to  bring  into  court  the  portion  of  the  moneys  arising  from  the 
sale  of  the  estate  and  interest  of  such  party,  after  deducting  the  portion 
of  the  costs,  charges  and  expenses  to  which  it  is  liable.(3) 

The  statute  directs,  that  if  any  of  the  known  parties  are  infants,  the 
court  may,  in  its  discretion,  direct  the  share  of  such  infant  to  be  paid 
over  to  the  general  guardian,  or  to  be  invested  in  permanent  securities, 
at  interest,  for  his  benefit.(4)  But  the  56th  Rule  provides,  that  no 
moneys  arising  from  the  real  estate  of  an  infant,  upon  a  mortgage  or 
partition  sale,  or  under  any  decree,  judgment  or  order  of  court,  shall 
be  paid  over  to  his  general  guardian,  except  so  much  thereof  as  may 
be  necessary  for  his  support  or  maintenance ;  unless  such  guardian  shall 
have  previously  given  sufficient  security  on  unincumbered  real  estate, 
to  account  to  the  infant  for  the  same.  As  the  security  by  mortgage  is 
seldom  given,  the  judgment  of  sale  usually  directs  the  infant's  share  to 
be  brought  into  court  and  invested,  or  paid  to  the  county  treasurer 
forthwith.  It  would  be  the  duty  of  the  referee  to  deposit  it  with  the 
county  treasurer,  if  it  should  not  be  applied  for  in  six  months.   But  by 


(1)  Clason  V.  Claaon,  6  Paige,  541. 

(2)  2  R.  S.  324,  sec.  44.  (3)  2  E.  S.  324,  see.  46. 
(4)  Id.  327,  aeo.  66,  (orig.  sec.  64) 
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directing  it  in  the  judgment,  tke  interest  for  this  period  of  time  is 
saved.(l) 

If  the  judgment  directs  a  sale  of  premises,  including  the  estate  of  a 
tenant  in  dower,  or  by  the  curtesy,  or  for  life,  the  estate  and  interest  of 
such  tenant,  or  person,  will  pass  thereby.  And  the  purchaser,  his  heirs 
and  assigns,  will  hold  the  premises  free  and  discharged  from  all  claims 
by  virtue  of  any  such  estate  or  interest,  whether  the  same  be  to  an  un- 
divided share  of  a  joint  tenant,  or  tenant  in  common,  or  to  the  whole 
or  any  part  of  the  premises  sold.(2) 

The  74:th  Eule  provides,  that  upon  the  reference  under  that  rule,  the 
referee,  whenever  requested  ^by  the  parties  who  appear  before  him  on 
such  reference,  shall  ascertain  and,  report  the  amount  due  to  any  credi- 
tor, not  a  party  to  the  suit,  which  is  either  a  specific  or  general  lien  or 
incumbrance  upon  all  the  shares  or  interests  of  the  parties  in  the  pre- 
mises to  be, sold,  and  which  would  remain  as  an  incumbrance  thereon 
in  the  hands  of  the  purchaser ;  to  the  end  that  such  directions  may  be 
given  in  relation  to  the  same,  in  the  judgment  for  the  sale  of  the  pre- 
mises, as  shall  be  most  beneficial  to  all  the  parties  interested  in  the  pro- 
ceeds thereof,  on  such  sale. 

Where  such  a  report  has  been  obtained,  of  course  provision  should 
be  made  in  the  judgment  for  the  liens  therein  specified. 

Notice  of  sale.}  As  before  mentioned,  the  referee  must  give  the  same 
notice  of  a  sale  by  him  as  is  required  to  be  given  of  a  sale  by  commis- 
sioners.(3)  And  the  51st  Eule  directs,  that  the  notice  of  sale  of  lands 
lying  in  any  of  the  cities  of  this  state,  in  which  a  daily  paper  is  printed, 
except  where  a  different  notice  is  required  by  law,  or  by  the  order  of 
the  court,  shall  be  published  in  one  or  more  of  the  daily  papers  of  that 
city  for  three  weeks,  immediately  previous  to  the  time  of  sale,  at  least 
twice  in  each  week. 

Method  of  conducting  sale.}  The  sale  is  to  be  made  at  public  auction 
in  the  same  manner  as  is  directed  upon  sales  by  commissioners.(4) 

Beport  of  sale.]  The  sale  having  been  completed,  the  referee  must 
report  the  same  to  the  court,  and  such  sale  must  be  approved  and  con- 
firmed by  the  court.(5)  This  requires  a  special  motion  for  confirma- 
tion to  be  made,  on  due  notice  to  all  the  parties  who  have  appeared. 


(1)  2  Hoff.  Pr.  190 ;  Eule  56. 

(2)  2  E.  S.  325,  sec.  52,  (orig.  sec.  51.) 

(3)  See  ante,  p.  2n ;  2  E.  S.  330,  sec.  85,  (orig.  sec.  81.) 

(4)  2  E.  S.  330,  sec.  85,  (orig.  sec.  81 ;)  Ante,  p.  277. 

(5)  2  E.  S.  327,  sec.  61,  (orig.  sec.  60.) 
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The  entry  of  a  common  order  of  confirmation,  nisi,  in  the  clerk's 
ofiice,  is  not  sufficient ;  as,  in  that  case,  the  approval  by  the  court  is 
not  obtained.(l) 

Proceedings  subsequent  to  confirmation  of  report  of  sale.]  The  judgment 
for  sale  directs  that  the  referee  make  a  final  report  of  all  he  shall  do 
under  and  by  virtue  of  such  judgment,  subsequent  to  the  confirmation 
of  his  report  of  sale.  The  proceedings  thus  implied  are,  to  execute' 
deeds  to  the  purchasers.  Such  deeds,  will  have  the  same  effect  as  if 
executed  by  comraissioners.(2)  The  referee  is  also  to  make  a  distribu- 
tion of  the  proceeds  of  such  sale  among  the  persons  entitled  thereto ; 
to  take  the  consents  of  femes  covert  eiititled  to  shares  therein,  that  such 
shares  may  be  paid  to  their  husbands,  duly  acknowledged  before  the 
referee,  if  they  are  willing  to  give  such  consents ;  to  ascertain  whether 
any  person  entitled  to  an  estate  in  dower  in  the  premises  is  willing  to 
accept  in  lieu  thereof  a  sum  in  gross  out  of  the  nett  proceeds,  and  what, 
upon  the  principle  of  life  annuities,  would  be  a  reasonable  satisfaction 
for  said  estate.  And  if  such  tenant  in,  dower  accepts  such  gross  sum, 
the  referee, is  to  pay  her  such  sum  as  he  shall  determine  to  be  the  gross 
value  of  her  interest,  unless  such  amount  is  objected  to  by  other  parties, 
upon  her  executing  and  acknowledging  a  release  of  such  interest.  But 
if  the  tenant  in  dower  refuses  to  accept  a  gross  sum,  the  referee  is  to 
pay  into  court  one-third  of  the  nett  residue  of  the  proceeds,  for  her 
benefit.  The  referee  must  also  pay  to  the  plaintiffs,  or  their  attorney, 
and  to  the  guardian  ad  litem  of  the  infant  defendants,  if  any,  their  costs; 
and  to  retain  his  own  fees,  commissions  and  disbursements ;  divide  tbe 
residue  of  the  proceeds  into  shares,  according  to  the  rights  of  the  per- 
sons interested  therein,  and  bring  into  court  the  shares  belonging  to 
infants,  unknown  owners,  non-residents,  &c.,  to  be  invested  for  their 
benefit ;  pay  over  to  the  other  persons  interested  in  the  proceeds  the 
amount  of  their  respective  shares,  and  take  their  receipts  therefor ;  let 
the  purchasers  into  possession  of  the  premises  purchased  by  them  at 
such  sale,  &c.,  &c. 

The  consents,  receipts  and  certificates  taken  by  him  must  also  be 
annexed  to  his  report,  by  the  referee. 


(1)  3  Moulton's  Pr.  764,  note  (e). 

(2)  2  E.  S.  330,  see.  85,  (orig.  sec.  81.) 
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SECTION  V. 

MISCELLANEOUS. 

Distribution  of  proceeds.]  The  proceeds  of  every  sale,  after  deducting 
the  costs,  are  to  be  divided  among  the  parties  whose  rights  and  interests 
have  been  sold,  in  proportion  to  their  respective  rights  in  the  premises. 
And  the  shares  of  such  of  the  parties  as  are  of  full  age  must  be  paid  to 
them,  or  their  legal  representatives,  by  the  commissioners  or  referee, 
or  shall  be  brought  into  court  for  their  use.(l) 

Shares  of  infants.]  The  disposition  which  is  to  be  made  of  the  shares 
of  infants  has  just  been  stated. (2) 

Shares  of  unknown  and  absent  owners.]  Where  any  of  the  parties 
whose  interests  have  been  sold  are  absent  from  the  state}  without  legal 
representatives  here,  or  are  not  known  or  named  in  the  proceedings, 
the  court  will  direct  the  shares  of  such  parties  to  be  invested  by  the 
county  treasurer  in  permanent  securities,  at  interest,  for  their  benefit, 
imtil  claimed.(3) 

Shares  of  tenants  in  dowej;  or  for  life.]  Upon  a  sale  being  made  of 
the  estate  or  interest  of  a  tenant  in  dower,  or  by  the  curtesy,  or  for 
life,  in  the  premises,  the  court  will  direct  the  payment  of  such  sum  in 
gross,  out  of  the  proceeds  thereof,  to  the  person  entitled  to  such  estate, 
as  shall  be  deemed,  upon  the  principles  of  law  applicable  to  annuities, 
a  reasonable  satisfaction  for  such  estate. or  interest,  and  which  the  per- 
son so  entitled  shall  consent  to  accept  in  lieu  thereof,  by  an  instrument 
under  seal,  duly  acknowIedge"d  or  proved.  But  in  case  no  such  consent 
be  given  at  or  before  the  coming  in  of  the  report  of  sale,  then  the  court 
must  ascertain  and  determine  what  proportion  of  the  nett  proceeds  will 
be  a  just  and  reasonable  sum  to  be  invested  for  the  benefit  of  the  per- 
son entitled  to  such  estate  or  interest,  and  must  order  the  same  to  be 
brought  into  court  for  that  purpose.(4) 

The  proceeds  thus  brought  in  are  to  be  invested  by  the  county  trea- 
surer in  permanent  securities,  at  interest,  so  that  such  interest  shall 
annually  be  paid  to  the  parties  entitled  to  such  estates  during  their 
lives,  respectively.(5) 


(1)  2  R.  S.  32'7,  sec.  65,  (orig.  sec.  63.)  (2)  Ante,  p.  284. 

(3)  2  E.  S.  327,  sec.  67,  (orig.  sec.  65.)  (4)  Id.  325,  sees.  53,  54,  (orig.  sees.  52,  63.) 

(5)  Id.  327,  sec.  68,  (orig.  sec.  66 ;)  Eule  79. 
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The  proportions  of  the  proceeds  of  the  sale  to  be  ascertained  and 
determined  in  the  several  cases  as  follows : — 1.  Of  an  estate  in  dower, 
the  proportion  will  be  one-third  of  the  proceeds  of  the  sale  of  the 
premises,  or  of  the  sale  of  the  undivided  share  in  such  premises  upon 
which  the  claim  of  dower  existed ;  2.  Of  an  estate  by  the  curtesy,  or 
other  life  estate,  the  proportion  will  be  the  whole  proceeds  of  the  sale 
of  the  premises,  or  of  the  sale  of  the  undivided  share  thereof  in  which 
such  estate  shall  be. 

And,  in  all  cases,  the  proportion  of  the  expenses  of  the  proceedings 
must  be  deducted  from  the  proceeds  of  the  sale.(l) 

If  the  persons  entitled  to  any  such  estate  in  dower,  by  the  curtesy, 
or  for  life,  are  unknown,  the  court  must  take  order  for  the  protection 
of  their  rights,  in  the  same  manner,  as  far  as  may  be,  as  if  they  were 
known  and  had  appeared.(2) 

Married  women.']  In  all  cases  of  sales  under  judgment  or  decree  in 
partition,  where  it  shall  appear  that  any  married  woman  has  an  inchoate 
right  of  dower  in  any  of  the  lands  divided  or  sold,  or  that  any  person 
has  any  vested  or  contingent  future  right  or  estate  in  such  lands,  it 
shall  be  the  duty  of  the  court,  under  whose  judgment  or  decree  such 
sale  is  made,  to  ascertain  and  settle  the  proportional  value  of  such  in- 
choate, contingent,  or  vested  right  or  estate,  according  to  the  principles 
of  law  applicable  to  annuities  and  survivorships,  and  to  direct  such  pro- 
portion of  the  proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over 
in  such  manner  as  shall  be  judged  best  to  secure  and  preserve  the  rights 
and  interests  of  the  parties.(3) 

Any  married  woman  may  release  such  right,  interest  or  estate,  to 
her  husband,  and  acknowledge  the  same  before  the  referee,  or  one  of 
the  commissioners  making  the  sale,  separate  and  apart  from  her  hus- 
band, in  the  manner  required  by  law,  in  respect  to  the  acknowledgment 
of  deeds  by  married  women.  Upon  such  release  the  share  of  the  pro- 
ceeds of  the  sale  arising  from  her  contingent  interest  shall  be  paid  to 
her  husband. 

Any  release  that  may  be  executed  by  a  married  woman,  in  pur- 
suance of  the  second  section  of  this  act,  may  be  also  acknowledged 
before  any  officer  authorized  to  take  acknowledgments  of  deeds,  or 
if  executed  out  of  this  state,  before  any  officer  residing  in  the  state, 
district  or  county,  where  such  acknowledgment  is  made,  who  is  au- 
thorized to  take  the  acknowledgment  of  deeds,  to  be  recorded  in  this 
state. 

Such  release,  and  also  the  payment,  investment,  or  otherwise  secu- 


0)  2  R.  S.  326,  sec.  65,  (orig.  sec.  64.)       (2)  Id.  ib.,  sec.  56,  (orig.  sec.  55.) 
(»)  Laws  1840,  chap.  Ill,  sec.  1. 
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ring  any  stare  of  the  proceeds  of  a  sale  according  to  the  first  section  of 
this  act,  shall  be  a  bar  both  in  law  and  equity  against  any  such  right, 
estate  or  claim. 

Security  to  refund.']     The  court  may,  in  its  discretion,  require  all  or 
any  of  the  parties,  before  they  shall  receive  any  share  of  the  moneys^ 
arising  from  the  sale,  to  give  security,  to  the  satisfaction  of  the  court, 
to  refund  such  share  with  interest,  in  case  it  shall  thereafter  appear  that 
such  party  was  not  entitled  thereto.(l) 

Application  for  amount  of  incumbrances,  dec]  It  has  already  been 
noticed,  that  if  it  appears  there  are  incumbrances  upon  the  estate  or 
interest  of  any  party  to  the  suit,  the  order  of  sale  will  direct  the  portion 
of  the  moneys  arising  from  the  sale  of  the  estate,  and  interest  of  such 
party,  after  deducting  costs,  &c.,  to  be  brought  into  court.(2) 

The  statute  directs  in  what  manner  the  money  thus  paid  in  may  be 
applied  for,  and  by  whom,  and  as  to  the  proceedings  thereon ;  and 
provides  for  the  distribution  of  such  money  among  the  several  creditors, 
according  to  the  priority  of  their  incumbrances.(3) 

The  statute  also  directs  the  incumbrances  thus  paid  off  to  be  dis- 
charged ;  and  provides  that  the  proceedings  to  ascertain  and  settle  the 
amount  of  incumbrances  shall  not  affect  any  other  party  to  the  suit, 
nor  delay  the  paying  over  or  investing  of  moneys  to  or  for  the  benefit 
of  any  party  upon  whose  estate  in  the  premises  there  does  not  appear 
to  be  any  existing  incumbrances.(4) 

How  securities  to  he  taken,  &c.]  Whenever  any  security  is  directed 
by  the  court  to  be  taken,  or  any  investment  to  be  made,  or  any  secu- 
rity shall  be  taken  by  commissioners  or  a  referee,  on  the  sale,,  except 
where  provision  is  made  for  taking  the  same  in  the  name  of  any  known 
owner,  the  bonds,  mortgages,  or  other  evidences  thereof,  must  be  taken 
in  the  name  of  the  county  treasurer  of  the  county  where  the  lands  be, 
and  his  successors  in  office ;  who  is  to  hold  the  same  by  virtue  of  his 
oflQce,  and  deliver  them  to  his  successor.(5) 

Such  county  treasurer  is  to  receive  the  interest  or  principal  of  any 
sums  as  they  become  due,  apply  or  re-invest  the  same,  as  the  court 
shall  direct.  And  once  a  year  he  must  render  to  the  court  an  account 
in  writing  and  on  oath,  of  all  money  received  by  him,  and  of  the  ap- 
plication thereof.(6) 


(1)  2  R.  S.  328,  sec.  69,  (orig.  see.  6f.)  (2)  Ante,  p.  284. 

(3)  2  R.  S.  324,  sec.  46,  (ofig.  sec.  45,)  to  see.  48,  (orig.  see.  4Y.) 

(4)  Id.  325,  sees.  49,  50,  (orig.  sees.  48,  49.)  (5)  Ride  78, 
(6)  2  R.  A  328,  sees,  f  0,  f  1,  (orig.  sees.  68,  69.) 
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Investments,  how  made.]  All  investments  and  re-investments,  under 
the  provisions  of  the  statute,  must  be  made  in  the  public  stocks  of  the 
United  States,  or  of  this  state,  or  on  bond  and  mortgage  upon  unin- 
cumbered real  estate,  of  at  least  double  the  value  of  the  investment. 
And  no  security  or  evidence  of  investment  can  be  transferred^  dis- 
charged, or  impaired  by  any  act  of  the  county  treasurer,  &c.,  without 
the  order  of  the  court.(l) 

Costs.]  Upon  a  final  judgment  for  partition,  the  court  must  direct 
each  of  the  parties,  except  the  plaintiffs,  to  pay  to  the  latte^  a  propor- 
tion of  the  costs  and  charges  of  the  proceedings,  to  be  ascertained  by 
the  court  according  to  the  respective  rights  of  the  parties ;  and  the 
proportion  of  such  costs  assessed  upon  the  unknown  owners,  to  be 
chargeable  on  the  part  remaining  undivided.  And  for  the  collection 
of  such  costs,  an  execution  may  be  issued  and  levied  on  the  property 
of  the  parties  respectively  charged  with  such  costs,  and  upon  any 
share  or  part  of  the  premises  allotted  to  any  owner  unknown,  or  not 
named,  and  upon  every  portion  remaining  undivided,  for  the  propor- 
tion adjudged  to  be  paid  by  such  owners,  or  chargeable  to  the  part 
remaining  undivided. (2) 

Where  an  actual  partition  of  the  premises  is  decreed,  the  costs  of 
the  plaintiffs,  and  of  all  the  defendants  who  have  appeared  in  the 
cause,  are  to  be  taxed  as  between  party  and  party,  and  the  aggregate 
amount  of  the  several  bills  appropriated  and  charged  upon  the  parties 
to  the  suit,  according  to  their  respective  rights  and  interests  in  the 
premises ;  and  the  parties  whose  taxed  bills  exceed  their  ratable  pro- 
portions of  the  whole  costs,  are  entitled  to  execution  against  those 
whose  taxed  bills  are  less.  (3) 

Upon  a  sah  of  the  premises,  the  costs  and  expenses  of  the  proceed- 
ings are  to  be  deducted  from  the  proceeds  of  the  sale,  and  paid  by  the 
commissioners,  or  referee,  to  the  plaintiff  or  his  attorney.(4) 


(1)  2  R.  S.  328,  see.  12,  (orig.  see.  10.)       (2)  Id.  ib.,  sec.  14,  (orig.  sec.  12.) 

(3)  Tibbits  v.  Tibbits,  1  Paige,  204.  (4)  2  R.  S.  327,  sec.  64,  (orig.  sec.  62.) 
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SECTION  I. 

NEXT  FRIEND  FOR  INFANT  PLAINTIFF. 

Their  right  io  bring  suits.]  Although,  for  many  purposes,  an  infant  is 
under  certain  legal  incapacities  and  disabilities,  a  suit  may  be  sustained 
in  any  court  for  the  assertion  of  his  rights,  or  for  the  security  of  his 
property ;  and  for  this  purpose  a  child  has  been  considered  to  have 
commenced  his  existence  as  soon  as  it  is  conceived  in  the  womb,  Under 
such  circumstances  it  is  termed,  in  law,  an  infant  en  ventre  sa  mere,  and 
a  suit  may  be  sustained  on  its  behalf;  and  the  court  will,  upon  appli- 
cation in  such  suit,  grant  an  injunction  to  restrain  waste  from  being 
committed  on  his  property.(l) 

But  although  an  infant  may  maintain  a  suit  for  the  assertion  of  his 
rights,  he  can  do  nothing  which  can  bind  himself  to  the  performance 
of  any  act.  Therefore,  where,  from  the  nature  of  the  demand  made 
by  the  infant,  it  would  follow  that  if  the  relief  sought  were  granted, 
the  rules  of  mutuality  would  require  something  to  be  done  on  his  part, 
such  a  suit  cannot  be  maintained.(2)  Thus,  it  has  been  held  that  an 
infant  cannot  sustain  a  suit  for  the  specific  performance  of  a  contract  j 
because,  in  such  cases,  it  is  a  general  principle  of  equity  to  interpose 
only  where  the  remedy  is  mutual ;  and  if  a  judgment  were  to  be  made 
fox  a  specific  performance  in  such  a  case,  tliere  would  be  no  power  in 
the  court  to  compel  the  infant  to  perform  it  on  his  part,  either  by  pay- 
ing the  money  or  executing  a  conveyance.(3) 

It  is  provided  by  statute,  that  when  an  infant  shall  have  any  right 
of  action  to  recover  real  property,  or  the  possession  thereof,  or  to  re- 
cover any  debt  or  damages,  he  shall  be  entitled  to  maintain  a  suit 
thereon ;  and  that  the  same  shall  not  be  deferred  or  delayed  on  account 
of  such  infant  not  being  of  full. age. (4) 


(1)  1  Dan.  93  ;  Musgrave  v.  Parry,  2  Vem.  TIO ;  Lutterel's  case,  cited  Prec.  Ch.  50. 

(2)  1  Dan.  93;  Musgrave  v.  Parry,  2  Vem.  110. 

(3)  Flight  V.  Bolland,  4  Buss.  298.  (4)  2  K.  S.  445,  sec.  1. 

Vol.  II.  19 


290  NEXT  FRIEND  FOR  INFANT  PLAINTIFF. 

Must  sue  hy  next  friend^  On  account  of  an  infant's  supposed  want 
of  discretion,  and  his  inability  to  bind  himself,  and  make  himself  liable 
to  the  costs,  he  is  incapable  of  maintaining  a  suit  without  the  assistance 
of  some  other  person,  who  may  be  responsible  to  the  court  for  the  pro- 
priety of  the  suit,  in  its  institution  and  progress.  Such  person  is  called 
the  next  friend,  or  •prodiein  ami  of  the  infant.(l) 

The  Code  directs,  that  when  an  infant  is  a  party  in  any  suit,  a  com- 
petent and  responsible  person  shall  be  appointed  to  appear  as  his  next 
friend,  who  shall  be  responsible  for  the  costs  of  the  suit.(2) 

If  a  suit  is  commenced  on  behalf  of  an  infant  without  a  next  friend, 
the  defendant  may  move  to  have  it  dismissed  with  costs. 

Who  may  he  next  friend^  When  an  infant  claims  a  right,  or  suffers 
an  injury,  on  account  of  which  it  is  necessary  to  commence  a  suit  in 
this  court,  his  nearest  relation  is  supposed  to  be  the  person  who  will 
take  him  under  his  protection,  and  institute  the  suit  for  him ;  and  it  is 
for  this  reason  that  the  person  who  commences  a  suit  on  behalf  of  an 
infant  is  termed  his  next  friend. (3)  But  it  is  by  no  means  a  matter  of 
course  to  appoint  the  nearest  relation,  for  it  frequently  happens  that 
the  nearest  relation  of  the  infant  is  not  a  proper  person  to  be  appointed 
to  institute  the  suit  on  behalf  of  the  infant,  because  he  is  the  party  who 
withholds  the  right,  or  does  the  injury,  or  his  interest  is  adverse  to 
that  of  the  infant.  In  such  a  case,  any  other  competent  person  may  be 
appointed  as  the  next  friend. 

So,  upon  a  petition  for  the  appointment  of  a  next  friend  of  infant 
legatees,  to  enable  them  to  join  in  a  suit  with  others  for  the  sale  of  cer- 
tain real  estate  of  the  testator,  to  satisfy  their  legacies  charged  thereon, 
the  Chancellor  refused  to  appoint  the  administrator,  as  he  might  be  a 
necessary  party,  to  render  an  account  of  the  personal  estate,  and  as  it 
was  possible  that  he  might  have  to  represent  some  interests  adverse  to 
those  of  the  infants.(4) 

Who  may  he  appointed  guardian  ad  litem{\  It  is  provided  that  no 
person  shall  be  appointed  the  guardian  ad  litem  of  an  infant  defendant, 
either  on  the  application  of  the  infant  or  otherwise,  unless  he  be  the 
general  guardian  of  such  infant,  or  an  attorney  or  other  officer  of  this 
court,  who  is  fully  competent  to  understand  and  protect  the  rights  of 
the  infant,  and  who  has  no  interest  adverse  to  that  of  the  infant,  and 
is  not  connected  in  business  with  the  attorney  or  counsel  of  the  ad- 
verse party.  And  no  person  shall  be  appointed  such  guardian  ad 
litem,  who  is  not  of  sufficient  ability  to  answer  to  the  infent  for  any 


(1)  1  Dan.  94.  (2)  Code,  see.  115. 

(3)  1  Dan.  94.  (4)  Matter  of  Frits,  2  Paige,  Z16. 
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damage  which  may  be  sustained  by  his  negligence  or  misconduct  in 
the  defence  of  the  suit.(l) 

By  a  recent  amendment  of  the  53d  Rule,  (made  at  the  meeting  of 
the  judges  in  August,  1854,)  it  is  provided  that  such  rule  shall  not 
apply  to  act'iotis  for  the  recovery  of  money  only,  or  of  specific  real  or 
personal  property,  as  specified  in  section  253  of  the  Code.  And  the 
judges  say,  in  their  note  prefixed  to  the  rules,  that  the  first  amendment 
to  the  53d  Rule  confines  its  application  to  cases  formerly  of  equity 
jurisdiction.  In  other  cases,  it  is  thought  no  such  restriction  should 
be  imposed  upon  the  discretion  of  the  officer  appointing  a  guardian 
ad  litem.  It  will,  therefore,  be  seen  that  only  in  cases  which  formerly 
would  have  been  denominated  equitable,  is  the  guardian  ad  litem 
restricted  to  the  general  guardianship  of  the  infant,,  or  the  attorney  or 
other  officer  of  the  court.  In  all  other  actions,,  any  person  may  be  ap- 
pointed. 

It  is  made  the  duty  of  every  attorney  or  other  officer  of  the  court, 
to  act  as  guardian  ad  litem  of  any  infant  defendant  in  any  suit 
or  proceeding  against  him,  whenever  appointed  for  that  purpose  by  an 
order  of  the  court.(2)  And  it  is  the  duty  of  such  guardian  ad  litem  to 
examine  into  the  circumstances  of  the  case,  so  far  as  tc  enable  him  to 
make  the  proper  defence,  when  necessary,  for  the  protection  of  the  rights 
of  the  infant.(3) 

The  court  will  also  remove  a  next  friend  and  appoint  a  new  one, 
where  the  former  is  so  connected  with  a  defendant  having  an  interest 
adverse  to  that  of  the  infants,  as  to  make  it  probable  that  their  interests 
will  not  be  properly  protected  by»him.(4) 

Appointment,  how  made.]  A  guardian  ad  litem  for  an  infant,  sole 
plaintiff,  is  appointed  upon  the  petition  of  the  infant,  if  he  be  of  the  age 
of  fourteen  years,  or,  if  under  that  age,  upon  the  petition  of  a  relative 
or  friend  of  the  infant.  Where  one  of  several  plaintiffe  is  an  infant 
and  is  under  fourteen  years,,  the  appointment  may  be  made  upon  the 
petition  of  one  of  the  co-plaintiffs.  The  appointment  of  a  guardian  ad 
litem  for  an  infant,  whether  plaintiff,  or  defendant,  may  be  made  by  the 
court  in  which  the  action  is  prosecuted,  or  by  a  judge  thereof,  or  by  a 
county  judge.  ' 

For  the  purpose  of  procuring  the  appointment,  a  petition  must  be 
prepared,  setting  forth  that  the  plaintiff,  who  is  an  infant,  is  about  to 
prosecute  the  suit,  or  that  the  defendant  has-  been  served  with  a  sum- 
mons, and  praying  for  the  appointment  of  the  person  nominated  as  the 
guardian  ad  litem  of  such  party.    It  should  appear  from  the  petition 


(1)  Rule  35.  .  (2)  Rule  62. 

(3)  Id.  (4)  Peyton  v.  Bond,  1  Sim.  133, 
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that  the  person  proposed  is  either  the  general  guardian  of  the  infant, 
or  an  attorney  or  other  officer  of  the  court,  unless  the  action  is  for  the 
recovery  of  money  only,  or  of  specific  real  or  personal  property  ;  when, 
as  we  have  just  seen,  any  person  may  be  appointed. 

The  consent  of  the  person  proposed  should  be  indorsed  on  the  peti- 
tion, and,  in  case  the  proposed  guardian  ad  litem  is  an  attorney  or  other 
officer  of  the  court,  his  affidavit  must  be  annexed  to  the  petition,  show- 
ing that  he  has  no  interest  in  the  action  adverse  to  that  of  the  infant,' 
and  that  he  is  not  connected  in  business  with  the  attorney  or  counsel 
of  the  adverse  party. 

Order.]  The  order  for  the  appointment  of  a  guardian  ad  litem  for 
an  infant,  either  plaintiff  or  defendant,  (except  in  an  action  for  the 
partition  of  real  property,)  may  be  entered,  of  course,  on  filing  the 
petition,  consent  and  affidavit  annexed,  and  also  the  certificate  of  the 
justice  of  this  court,  or  county  judge,  indorsed  upon  the  petition,  that 
he  has  examined  into  the  circumstances,  and  that  the  guardian  ad  litem 
proposed  is  a  suitable  and  proper  person  for  such  guardian,  and  has 
no  interest  in  the  suit  in  opposition  to  the  interests  of  the  infant.(l) 

No  security  need  be  given  by  the  guardian  ad  litem ;  but  it  is  pro- 
vided that,  unless  he  has  given  security  to  the  infant  according  to  law, 
he  shall  not,  as  such  guardian,  receive  any  money  or  property  belong- 
ing to  such  infant,  or  which  may  be  awarded  to  him  in  the  suit,  except 
such  costs  and  expenses  as  may  be  allowed  by  the  court  to  the 
guardian  out  of  the  fund,  or  recovered  by  the  infant  in  the  suit.(2) 

Upon  entering  the  order  appointing  the  g-uardian  ad  litem,  get  a  certi- 
fied copy  and  serve  it  upon  the  attorney  of  the  opposite  party.  The 
petition,  and  papers  upon  which  the  appointment  is  made,  should  be 
filed,  and  the  order  entered  in  the  county  where  the  action  is  triable. 

In  case  the  application  is  made  by  the  plaintiff  for  the  appointment 
of  a  guardian  ad  litem  for  an  infant  defendant,  it  would  seem  that  the 
application  must  be  made  to  the  court,  or  to  a  judge  thereof,  or  to  a 
county  judge,  and  the  order  cannot  be  entered  of  course.  The  motion, 
however,  is  made  ex  parte  ;  no  notice  thereof  being  required. 

The  order  for  the  appointment  of  a  guardian  ad  litem,  when  entered 
of  course,  is  entered  in  the  book  of  proceedings  and  orders  kept  by  the 
clert  of  the  county  where  the  action  is  pending.(3) 

Security  to  infant  hy  next  friend^  Before  any  person  shall  be  ap- 
pointed next  friend  for  an  infant  in  any  suit  to  recover  any  debt  or 
damages,  the  court  which  is  applied  to,  to  make  the  appointment,  may 
require  him  to  execute  a  bond  to  the  infant,  in  the  penalty  at  least 
double  the  amount  claimed  in  the  suit,  with  sureties,  conditioned  that 

(1)  Rule  53.  (2)  Rule  64,  .  (3)  Rule  4. 
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the  next  friend  shall  duly  account  to  the  infant  for  all  moneys  which 
may  be  recovered  in  the  suit.(l) 

This  provision  of  the  statute  was  probably  intended  rather  for  suits 
where  the  amount  claimed  is  certain,  or  capable  of  being  reduced  to 
certainty.  Bat,  however  that  may  be,  the  security  may  be  dispensed 
with  in  a  proper  case,  in  the  discretion  of  the  court.  This  was  done  in 
the  Matter  of  Frits,(2)  upon  the  ground  that,  as  the  premises  would  be 
sold  under  the  direction  of  a  Master,  should  a  sale  be  decreed,  the  court 
could  control  the  fund  without  suffering  it  to  pass  into  the  hands  of 
the  next  friend. 

But  if  the  security  is  not  dispensed  with,  the  next  friend  cannot  re- 
ceive any  money  adjudged  to  the  infant,  except  the  costs,  unless  he  has 
given  the  bond  required  by  the-Statute.(3) 


SECTION  II. 
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Defendant.']  If  the  defendant  is  an  infant,  the  appointment  of  a 
guardian  ad  litem  is  made  upon  the  petition  of  the  infant,  if  of  the  age 
©f  fourteen  years ;  if  under  the  age  of  fourteen  years,  upon  the  petition 
of  a  relative  or  friend  of  the  Infant. 

If  an  infant  defendant,  or  some  one  in  his  behalf,  neglects  to  apply  for 
the  appointment  of  a  guardian  ad  litem  for  the  space  of  twenty  days 
after  the  service  of  the  summons  on  such  infant,  the  plaintiff  may  him- 
self apply  to  have  the  appointment  made,  and  the  court  will  appoint 
some  suitable  and  proper  person  guardian  ad  litem  of  such  infant. 

The  infant  defendant  must  apply  foir  the  appointment  of  a  guardian 
within  twenty  days,(4:)  otherwise  the  plaintiff  may  himself  apply. 

Before  the  plaintiff  or  any  person  or  party  other  than  the  infant  him- 
self can  apply,  rfotice  of  the  application  for  that  purpose  must  first  be 
given  to  the  general  or  testamentary  guardian  of  the  infant,  if  he  has  one 
within  this  state ;  if  he  have  none,  then  to  the  infant  himself,  if  over 
fourteen  years  of  age.  If  the  infgjit  is  under  the  age  of  fourteen,  and 
within  this  staHe,  notice  of  the  application  must  be  given  to  the  person 
with  whom  the  infant  resides.(5) 

In  suits  against  infants,  it  is  not  necessary,  as  in  the  case  of  married 
women,  that  any  other  person  should  be  joined  with  them  as  defend- 
ants ;  nor  is  it  customary  to  describe  them  in  the  complaint  as  infants, 
.unless  some  question  in  the  suit  turns  upon  the  fact  of  their  infancy.(6) 

(1)  2  R.  S.  446,  sec.  5,  (2)  2  Paige,  3T4.  (3)  2  R.  S.  446,  sec.  1;  Rule  54 

(4)  Code,  sec.  116,  sub.  2.       (5)  Ibid.  (6)  1  Dan.  220. 
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Guardian  ad  litem.]  Infants  are  not  permitted,  on  account  of  their 
supposed  want  of  capacities,  to  defend  themselves.  Therefore,  when- 
ever an  action  is  brought  against  an  infant,  the  court  will  appoint  a 
proper  person  (styled  a  guardian  ad  litem)  to  put  in  his  defence  for 
him,  and  to  do  whatever  is  necessary  to  protect  his  rights.  We  have 
already  seen  in  what  manner  a  guardian  ad  litem  is  appointed,  and  who 
is  a  proper  person  to  be  appointed. 

The  defence  hy  an  infant^  "When  the  guardian  ad  litem  for  an  infant 
defendant  has  been  appointed,  it  is  his  duty  to  put  in  a  defence  on  the 
part  of  the  infant ;  and  any  defence  without  such  guardian  is  irregular ; 
for  the  guardian  is  liable  for  the  costs,  if  the  defence  be  improper.(l) 

The  method  of  putting  in  the  answer  of  an  infant  defendant,  and 
the  form  and  effect  thereof,  are  the  same  as  in  other  cases. 

If  an  answer  is  put  in,  it  must  be  sworn  to  by  the  guardian  ad  litem, 
unless  the  oath  is  waived.(2) 

Infant,  how  far  hound  hy  acts  of  next  friend,  guardian  ad  litem,,  or 
attorney.']  It  seems  that  infants  are  as  much  bound  by  the  acts  of  those 
who  conduct  their  cases  as  adults;  provided  their  acts  are  honaJide.{3) 
And,  although  the  court  will  not,  where  infants  are  concerned,  give 
judgment  by  consent  without  first  referring  it,  to  inquire  whether  it  is 
for  their  benefit,  yet,  when  once  a  judgment  has  been  pronounced  with- 
out that  previous  step,  it  is  considered  as  of  the  same  authority  as  if  it 
had  been  referred,  and  the  referee  had  made  a  report  that  it  would  be 
for  their  benefit.(4)  In  the  same  manner  an  order  for  maintenance, 
though  usually  made  upon  a  reference,  would  be  equally  binding  if 
made  without.(5)  An  infant  is  also  bound,  by  the  assent  of  his  attorney, 
to  a  departure  from  the  ordinary  method  of  taking  testimony.(6) 

Infan  ts,  how  far  hound  hy  admissions.]  The  same  reasons  which  prevent 
an  infant  from  being  bound  by  his  answer,  operate  to  prevent  his  being 
bound  by  admissions  in  any  other  state  of  the  proceeding  ;  unless,  in- 
deed, such  admissions  are  for  his  benefit.(7)  The  consequence  of  this 
rule  is,  that  where  there  are  infant  defendants,  and  it  is  necessary,  in 
order  to  entitle  the  plaintiff  to  the  relief  he  prays,  that  certain  facts 
should  be  before  the  court,  such  facts,  although  they  might  be  the  sub- 
ject of  admission  on  the  part  of.  adults,  must  be  proved  against 
infants.(8)  Accordingly,  in  the  ordinary  case  of  establishing  a  will  re- 
lating to  real  estate,  where  the  heir  at  law  is  an  infant,  it  is  always  ne- 
cessary to  establish  the  due  execution  of  the  will  by  the  examination 
of  witnesses.(9) 

(1)  Hinde,  248.  (2)  Id.  241.  (3)  1  Dan.  221. 

(4)  Wall  V.  Bushby,  1  Bro.  C.  C.  484.  (5)  Id.  lb. 

(6)  Tillotson  V.  Hargrave,  3  Mad.  494 

(1)  1  Dan.  238.  See  Hawkins  v.  Luaoombe,  2  Swanst.  392 :  Milner  v.  Lord  Harewood,  18 
Yes.  274. 

(8)  Id.  lb. ;  "Wilkinson  v.  Beal,  4  Mad.  408.  (9)  1  Dan.  238. 
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SECTION  I. 

FOR  WHAT  AND  BY  WHOM  jyDGMEN-T  MAY  BE  CONFESSED. 

A  JUDGMENT  may  be  confessed  for  either  money  due  or  to  become 
due,  or  to  secure  any  person  against  contingent  liability  on  bebalf  of 
the  person  making  the  confession.(l) 

Thus,  the  indorser  of  a  promissory  note,  or  acceptor  or  indorser  of 
a  bill  of  exchange,  a  person  who  becomes  security  for  another  for  any 
purpose  upon  a  bond  or  undertaking,  or  a  person  who  may  become 
liable  for  the  debt,  or  may  be  made  to  pay  money  for  another,  may 
take  from  such  person,  or  from  the  maker  or  drawer  of  the  note  or 
bill,  a  judgment  by  confession. 

The  cases,  however,  in  which  a  judgment  by  confession  is  author- 
ized; are  such^only  as  arise  upon  contract  express  or  implied.  Hence,  in 
cases  not  arising  upon  contract,  as  for  a  tort,  a  confession  of  judgment 
would  be  improper. (2)  In  this  case,  the  statement  in  the  judgment  was 
that  the  person  m9,king  the  confession  had  committed  trespasses  upon 
the  store  of  the  other  party,  and  the  damages  therefore  were  liquidated 
by  the  parties  at  one  hundred  and  seventy-five  dollars.  It  was  held 
that  the  confession  of  judgment  for  such  a  cause  was  wholly  unauthor- 
ized. The  ground  upon  which  it  is  placed  by  the  court,  is  that  a  per- 
son making  a  confession  for  such  a  cause,  under  the  mode  prescribed 
by  the  Code,  cannot  be  apprized  of  his  rights.  Under  the  former  prac- 
tice of  a  confession  by  bond  and.  warrant  of  attorney,  a  warrant  was 
null  if  executed  by  a  defendant  while  in  the  custody  of  the  sheriff) 
unless  in  the  presence  of  an  attorney  expressly  named  by  him,  and  at- 
tending at  his  request  to  inform  him  of  the  effect  of  the  warrant  be- 
fore he  executed  it. 


(1)  Code,  sec.  382. 

(2)  Boutel  Y.  Owens,  2  Sand.  S.  0.  Rep.  655. 
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Who  may  confess.]  A  judgment  by  confession  can  only  be  entered 
against  those  who  have  signed  and  verified  the  statement.  Hence,  one 
partner  or  joint  debtor  cannot  confess  a  judgment  that  will  bind  his 
co-partner  or  co-debtor.(l)  Formerly,  where  a  bond  and  warrant  of 
attorney  was  executed  by  one,  for  himself  and  another,  it  was  held 
that  judgment  could  not  be  entered  against  any  of  the  parties;  not 
against  the  two,  because  one  of  them  had  not  execrated  the  warrant, 
nor  against  the  one,  because  it  was  only  an  authority  to  sign  judgment 
against  the  two. (2) 

Under  the  Code,  however,  it  has  been  decided  that  a  confession 
signed  by  one  partner  or  joint  debtor,  would  be  valid  against,  the  one 
signing  it,  and  would  bind  his  individual  property.(3) 

A  public  officer  may  confess  a  judgment  in  his  official  capacity, 
where  he  is  liable  to  be  sued  for  services  rendered  for  the  public  at  his 
request.(4) 


SECTION  II. 

STATEMENT  AND  MANNER  OF   ENTERING  UP. 

Statement^  The  old  practice  of  entering  up  judgment  upon  a  bond 
and  warrant  of  attorney,  is  abrogated  by  the  Code,  and  a  new  provision 
made  for  obtaining  a  judgment  by  the  confessien  of  the  party. (5) 

For  this  purpose,  a  statement  or  instrument  in  writing  must  be 
made,  specifying  the  amount  for  which  the  judgment  may  be  entered. 
If  it  be  for  money  already  due  to  the  party  in  whose  favor  the  judg- 
ment is  to  be  entered,  it  must  state  the  exact  amount  that  is  due,  and 
must  show  distinctly  and  affirmatively  that  the  amount. is  justly  due  to 
such  party ;  and  where  the  object  of  the  judgment  is  to  secure  the  pay- 
ment of  an  indebtedness  not  yet  due,  the  statement  must,  in  like  man- 
ner, show  accurately  the  sum  or  amount  that  will  become  due  to  the 
party,  and  that  such  sum  will  justly  become  due  to  such  party.  And 
in  both  cases,  whether  of  money  that  is  actually  due,  or  to  become  due, 
the  statement  or  instrument  must  state  the  facts  out  of  which  the  in- 
debtedness arose. 

In  like  manner,  when  the  object  of  the  judgment  is  to  secure  for  a 


(1)  Stoughtenburgh  v.  Vandenburgh,  '7  How.  Pr.  Rep.  229. 

(2)  15  East  Rep.  592  ;   7  Taunt.  453. 

(3)  Stoughtenburgh  v.  Vandenbmrgh,  1  How.  Pr.  Rep.  229. 

(4)  Gere  v.  Supervisors  of  Cayuga,  7  How.  Pr.  Rep.  255. 

(5)  Code,  sec.  382. 
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contingent  liability,  tlie  statement  must  specify  the  facts  constituting 
the  liability. 

The  only  difficulties  which  are  likely  to  arise  in  entering  judgment 
by  confession,  is  in  preparing  the  statement  of  facts. 

In  the  first  place,  it  must  contain  an  authority  to  enter  judgment.(l) 
This  authority  may  be  implied,  but  it  is  always  better  that  the  state- 
ment should  contain  express  authority  to  enter  the  judgment. 

In  Park  v.  Ohurch,{2)  after  the  title  of  the  cause  proceeded  thus : 
"  Judgment  is  hereby  confessed,  in  this  cause,  for,  &c.,"  it  was  held  to 
give  sufficient  authority  to  enter  the  judgment. 

In  the  next  place,  the  facts  out  of  which  the  indebtedness  arose -must 
be  stated,  and  here  there  has  been  considerable  conflict  of  opinion 
among  the  judges  of  this  court.  The  language  of  the  Code  is,(3)  that 
the  facts  out  of  which  the  indebtedness  arose,  or  constituting  the  lia- 
bility, must  be  stated.  Since  the  adoption  of  the  Code,  great  diversity 
of  opinion  has  existed  as  to  what  was  a  sufficient  statement  of  facts 
constituting  a  cause  of  action  or  defence,  and  I  have  before  had  occa- 
sion to  examine  the  different  cases  touching  this  vexata  questio,{4:)  and  it 
is  presumed  that  the  same  general  rules  which  are  applicable  to  state- 
ments of  fads  in  a  complaint  or  a'nswer,  must  govern  in  confessions  of 
judgment. 

Therefore,  a  sufficient  statement  of  facts  which,  in  a  complaint, 
would  constitute  a  cause  of  action,  must  be  deemed  sufficient  in  a  con- 
fession. To  simply  state  an  indebtedness  without  specifying  out  of 
what  the  indebtedness  arose,  would  hardly  do.  Nor  would  it  answer 
in  a  complaint ;  but  the  facts  constituting  the  indebtedness  must  be 
stated. 

Testing  the  sufficiency  of  a  statement  of  the  facts  in  a  confession  by 
this  rule,  the  case  of  Plummer  v.  Plummer,{5)  cannot  be  sustained.  In 
this  case,  the  statement  was  as  follows :  "  This  confession  is  for  a  debt 
justly  due  to  the  plaintiff,  arising  upon  the  following  facts :  a  promis- 
sory note  payable  to  the  plaintiff  for  the  sum  of  two  hundred  and  fifty 
dollars,  dated  on  or  about  the  14th  of  January,  1850,  and  payable  one 
year  after  date,  with  interest."  And  it  was  held  that  such  statement 
was  insufficient. 

Would  it  not  have  been  sufficient  in  a  complaint? 

The  objection  stated  by  the  learned  judge  is,  that  the  consideration 
of^the  judgment  is  not  stated,  and  that  the  consideration  of  the  note 
should  Have  been  set  forth.     This  is  never  done  in  a  complaint,  but 


(1)  Code,  see.  383,  sub.  1. 

(2)  5  How.  Pr.  Rep.  381 ;  1  Code  Rep.  N.  S.  4f . 

(3)  Code,  sec.  383,  sub.  2,  3.  (4)  See  Tol.  I,  pp.  4Y2,  570. 
(5)  1  How.  Pr.  Rep.  62. 
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the  averment  that  the  defendant  made  his  promissory  note,  &c.,  has 
always  been  deemed  a  sufficient  statement  of  the  cause  of  action,  with- 
out stating  that  the  note  was  given  for  money  lent  on  goods  sold,  and 
the  like. 

In  a  later  case(l)  the  statement  was,  that  the  amount  of  the  judgment 
was  for  a  debt  justly  due  to  the  plaintiff,  "  for  goods,  &c.,  sold  and  de- 
livered to  me  by  S.  E.  &  Co.,  of  which  firm  the  plaintiff  is  a  member ; 
the  goods  were  purchased  by  me  in  the  years  1851  and  1852,  and  this 
judgment  is  confessed  to  said  plaintiff  for, the  benefit  of  said  firm  of  S. 
E.  &  Co."  It  was  held  to  be  insufficient ;  and  the  judge  says,  the  kind 
of  goods,  wares,  &c.,  the  quantities,  the  prices  charged  for  them,  and 
the  times  when  the  purchases  were  made,  should  be  stated.  Would 
not  such  a  statement  of  facts  in  a  complaint  be  sufficient?     I  think  so. 

The  two  cases  to  which  I  have  here  referred  are  the  only  ones  that 
have  fallen  under  my  observation,  holding  so  constrained  a  view  of 
the  requisite  statement  of  facts  in  a  confession  of  judgment. 

On  the  other  hand,  I  find  two  or  three  decisions,  since  made,  which 
overrule  those  of  Plummer  v.  Plummer,  and  Schoolcraft  v.  Thompson, 
above  cited. 

In  Mann  &  Savage  v.  Brooks,{2)  the  confession  stated  that  the  indebt- 
edness arose  on  a  promissory  note  payable  to  the  plaintiff,  and  dated 
July  15,  1852.  And  it  was  held  a  sufficient  compliance  with  the 
Code,  and  Mr.  Justice  Gady  reviews  the  previous  decisions. 

This  case  was  appealed  to  the  general  term,  and  the  decision  of 
Judge  Oady  fully  affirmed,  by  three  judges.(3)      ' 

In  another  case,(4)  a  copy  of  the  promissory  note  was  set  out  as  a 
statement  of  the  facts  out  of  which  the  indebtedness  arose,  and  it  was 
held  to  be  sufficient. 

In  all  these  cases  the  question  arose  as  between  the  creditors  of  the 
judgment  debtor  and  the  plaintiff  in  the  judgment.  As  between  the 
parties  to  the  judgment,  it  could  not  probably  arise.  The  insufficiency 
of  the  statement  would  render  the  judgment  void  as  to  creditors  only. 

The  preponderance  of  authority  on  this  subject,  sustains  the  view 
taken  by  Mr.  Justice  Oady,  in  Mann  v.  Brooks,{5)  that  to  set  out  the 
note,  if  such  be  the  evidence  of  indebtedness,  is  a  compliance  with  the 
statute. 

It  may,  therefore,  be  laid  down  as  a  general  rule,  that  to  state  the 
facts  as  they  are  required  to  be  stated  in  a  complaint  or  answer,  will 
be  sufficient. 


(1)  Schoolcraft  v.  Thompson,  1  How.  Pr.  Rep.  446. 

(2)  1  How.  Pr.  Rep.  449.  (3)  See  8  How.  Pr.  Rep.  40. 

(4)  Whitney  v.  Kenyon,  1  How.  Pr,  Rep.  458. 

(5)  Swpra. 
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In  a  judgment  confessed  as  security  against  a  contingent  liability,  it 
must  appear  that  the  sum  confessed  does  not  exceed  the  liability.(l) 

Affidavit]  The  statement  must  be  sic/ned  by  the  defendant  and 
verified  by  his  oath,  to  the  effect  that  the  same  is  true. 

Entering  judgment]  The  written  statement  signed  and  sworn  to  by 
the  defendant,  must  then  be  jSled  with  the  clerk  of  the  county  where 
it  is  intended  to  have  the  judgment  entered.  The  clerk  will  then  in- 
dorse upon  the  statement  a  judgment  of  the  Supreme  Court,  for  the 
amount  confessed,  with  five  dollars  costs,  together  with  disburse- 
ments.(2) 

If  the  judgment  is  designed  to  be  entered  in  the  Superior  Court  of 
New  York  city,  the  statement  must  be  filed  with  the  clerk  of  that 
court,  and  the  judgment  of  that  court  entered  thereupon. 

The  statement,  and  the  judgment  indorsed,  forms  the  judgment  roll. 

A  transcript  from  such  judgment  may  be  taken  from  the  clerk  with 
whom  the  judgment  is  entered,  and  filed  with  the  clerk  of  any  other 
county,  and  the  judgment  docketed  therein  in  like  manner,  as  upon 
other  judgments.  Such  judgment  is  a  lien  on  real  property  in  the 
county,  from  the  time  of  docketing  the  judgment  therein.(3) 

Mixcution.]  Executions  may  be  issued  and  enforced  on  such  judg- 
ments, in  the  same  manner  as  upon  judgments  in  other  cases.  When  the 
debt  for  which  the  judgment  is  recovered  is  not  all  due,  or  is  payable  in 
instalments,  and  the  instalments  are  not  all  due,  the  execution  may  issue 
upon  such  j  udgment  for  the  collection  of  such  instalments  as  have  become 
due,  and  shall  be  in  the  usual  form,  but  shall  have  indorsed  thereon, 
by  the  attorney  or  person  issuing  the  same,  a  direction  to  the  sheriff 
to  collect  the  amount  due  on  such  judgment,  with  interest  and  costs, 
which  amount  shall  be  stated,  with  ■  interest  thereon,  and  the  cost  of 
said  judgment.  Notwithstanding  the  issue  and  collection  of  such  exe- 
cution, the  judgment  shall  remain  as  security  for  the  instalments 
thereafter  to  become  due;  and  whenever  any  further  instalments  be- 
come due,  execution  may,  in  like  manner,  be  issued  for  the  collection 
and  enforcement  of  the  same. 


(1)  Code,  sec.  383,  sub.  2. 

(2)  Code,  sec.  384.  (3)  Code,  sec.  282. 
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SECTION  I. 

against  WHOM  PROCEEDINGS  MAY  BE  INSTITUTED. 

Under  the  former  statutes  and  practice,  as  they  existed  before  the 
Code,  if  the  declaration  or  process  by  which  the  suit  was  commenced, 
was  served  upon  some,  but  not  i^pon  all,  of  two  or  more  joint  debtors, 
the  plaintiflf  could  enter  judgment,  which  was  in  form  against  all, 
but  the  record  contained  a  suggestion  that  some  had  not  been  served 
with  the  declaration  or  process.  In  enforcing  such-  judgment  the 
statute  required  a  special  direction  on  the  execution,  requiring  the 
sheriff  to  collect  the  judgment  from  the  joint  property  of  all  the  de- 
fendants, owned  by  them  as  co-partners,  and  from  the  individual  pro- 
perty of  such  as  had  been  served,  but  not  from  the  sole  property  of  the 
defendants  not  served.  In  such  case,  the  plaintiff,  if  he  wished  to  pur- 
sue the  individual  property  of  the  defendant  not  previously  served, 
was  obliged  to  bring  an  action  otdebt  upon  the  judgment.(l)  In  such 
action,  the  persons  not  previously  served,  might  contest  their  joint  lia- 
bility,(2)  and  the  judgment  was  only  evidence  of  the  extent  of  the 
plaintiff's  demand,  and  the  liability  of  the  defendant  had  to  be  estab- 
lished by  other  proo£(S)  So,  under  the  former  practice,  where  a  judg- 
ment debtor  died  after  judgment,  the  heirs,  devisees,  or  legatees  of 
the  judgment  debtor,  or  the  tenants  of  the  real  estate  owned  by  him, 
could  only  be  reached  by  reviving  the  judgment  against  such. heirs, 
devisees,  legatees,  or  terre  tenants,  which  was  done  by  a  writ  of  scirefacias 
issued  to  revive  the  judgment  and  charge  the  estate  of  the  deceased  in 
the  hands  of  his  heirs,  &c.,  or  tenants.  This  writ  was  served  upon  the 
persons  in  whose  hands  the  estate  of  the  deceased  judgment  debtor  was 


(1)  6  Wendell,  206.  (2)  23  Wendell,  293. 

(3)  2  Rey.  Stat.  311,  sec.  2  ;  14  Wendell,  221." 
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transferred,  and  upon  judgment  being  obtained  upon  the  scire  facias, 
an  execution  was  issued  to  enforce  the  judgment  against  such  estate. 
A  different  proceeding  is  now  provided  by  the  Code.(l) 

Proceedings  against  joint  debtors.]  Instead  of  bringing  an  action  of  debt 
upon  the  judgment,  as  heretofore,  provision  is  made(2)  for  continuing 
the  proceedings  against  such  as  were  not  served,  to  the  end  that  a  judg- 
ment against  their  individual  property  may  be  obtained.  The  cases  in 
which  this  proceeding  may  be  instituted,  are  such  as  arise  upon  a 
contract,  either  express  or  implied,  but  not  for  torts  or  other  personal 
wrongs.(3)  The  defendants  who  have  not  been  served  with  the  sum- 
mons in  the  original  action,  may  now  be  summoned  to  show  cause  why 
they  should  not  be  bound  by  the  judgment  in  the  same  manner  as  if 
they  had  been  originally  summoned. 

Proceedings  against  heirs,  devisees,  or  legatees,  or  terre  tenants  of  a  de- 
ceased judgment  debtor.]  In  lieu  of  the  old  practice  of  bringing  a  scire 
facias  to  revive  the  judgment  against  the  persona  who  have  succeeded 
to  the  estate  of  the  judgment  debtor,  it  is  now  provided  that  such  per- 
sons, whether  heirs,  devisees,  or  legatees  of  the  judgment  debtor,  or 
the  tenants  of  real  property. owned  by  him  and  affected  by  the  judg- 
ment, may  be  summoned  to  show  cause  why  the  judgment  should  not 
be  enforced  against  the  estate  of  the  judgment  debtor  in  their  hands. 
So  the  personal  representatives  of  a  deceased  judgment  debtor  may  in 
like  manner  be  summoned. 

Where  the  heirs,  devisees,  or  legatees,  or  tenants  of  the  real  estate 
are  summoned,  it  cannot  be  done  until  after  the  expiration  of  three 
years  from  the  time  of  granting  letters  testamentary,  or  of  admin- 
istration upon  the  estate  of  the  judgment  debtor  ;  but  where  the  per- 
sonal representatives,  such  as  the  executors  or  administrators,  are 
summoned,  it  must  be  done  within  one  year  after  their  appointment  as 
such. 

As  the  practice  in  both  cases,  whether  against  a  defendant  who  has 
not  been  served  with  the  summons  in  the  original  action,  or  against  the 
heirs,  devisees,  legatees,  tenants,  or  personal  representiatives  of  a  de- 
ceased judgment  debtor,  is  to  be  served,  the  subject  will  be  treated  in 
connection  with  each  other. 


(1)  Code,  sec.  3'75.  (2)  Code,  sec.  315. 

(3)  Code,  sec.  136. 
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SECTION  II. 
MANNER  OF  CONDUCTING  PROCEEDINGS. 

The  summons.]  The  proceeding  is  commenced  by  summons.  It  must 
describe  the  judgment,  and  must  require  the  persons  summoned,  if  a  de- 
fendant not  before  served,  to  show  cause  why  he  should  not  be  bound  by 
the  judgment;  and  if  an  heir,  devisee,  legatee,  or  tena|jt,  or  personal  rep- 
resentative of  a  deceased  judgment  debtor,  to  show  cause  why  the  judg- 
ment should  not  be  enforced  against  the  estate  of  the  judgment  debtor,  in 
their  hands ;  and  in  either  case  it  must  require  the  person  summoned 
to  show  cause,  within  twenty  days  after  service  of  the  summons.  It 
must  be  subscribed  by  the  judgment  creditor,  his  personal  representa- 
tives, or  attorney,  and  must  be  addressed  to  the  person  summoned. 

The  summons  is  served  in  the  same  manner  as  in  actions.(l) 

The  affidavit^  The  summons  must  be  accompanied  by  an  affidavit, 
that  the  judgment  has  not  been  satisfied,  to  the  knowledge  or  informa- 
tion or  belief  of  the  person  making  the  affidavit.  The  affidavit  must 
specify  the  amount  due  on  the  judgment. 

As  the  affidavit  is  necessarily  the  foundation  of  the  proceeding,  it 
would  seem  that  it  should  state  enough  to  give  the  court  jurisdiction. 
Hence,  when  the  proceeding  is  against  heirs,  devisees,  legatees,  or  ten- 
ants of  real  property,  it  should  state  that  three  years  have  elapsed 
since  the  granting  of  letters  testamentary  or  of  administration  upon 
the  estate  of  the  testator  or  intestate ;  and  when  it  is  against  the  per- 
sonal representatives,  the  affidavit  should  state  that  one  year  has  not 
elapsed  since  their  appointment.  The  affidavit  must  be  sworn  to  by 
the  judgment  creditor  or  his  personal  representatives,  or  it  may  be  by 
the  attorney  who  subscribes  the  summons.  If  the  affidavit  contains 
more  than  two  folios,  the  party  or  attorney  must  distinctly  number  and 
mark  each  folio  in  the  margin ;  and  all  copies,  either  for  the  court  or 
the  parties,  must  be  numbered  and  marked  in  the  margin,  so  as  to  con- 
form to  the  original  draft  and  to  each  other.(2) 

The  affidavit  must  be  served  upon  the  person  summoned,  at  the  same 
time  and  in  the  same  manner  that  the  summons  is  served ;  and  it  seems 
that  the  original  affidavit,  and  not  a  copy,  should  be  served.(3)  The 
affidavit  is  not  demurrable. 


(1)  See  ante,  Vol.  I.,  page  486.  (2)  Rule  41. 

(3)  Code,  sec.  378. 
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The  answer.]  The  party  on  whom  the  summons  and  affidavit  is 
served  may  answer  the  facts  alleged  in  the  affidavit,  and  thus  show 
cause  against  the  relief  demanded  in  the  summons.  He  may  deny  the 
judgment,  or  set  up  any  defence  that  may  have  arisen  since  the  judg- 
ment was  entered.  Thus  he  may  answer  payment,  accord  and  satis- 
faction, statute  of  limitations,  or  any  other  defence  which  has  subse- 
quently arisen.  Or  where  the  proceeding  is  against  a  person  not  ori- 
ginally served  with  process,  such  person  may  interpose  the  same  de- 
fence which  he  might  have  originally  made  to  the  action,  except  that 
he  cannot  set  up  the  statute  of  limitations. 

The  answer  must  be  drawn  in  the  same  manner  as  answers  to  a  com- 
plaint in  an  action,  and  in  like  manner  must  be  verified(l)  and  fo- 
lioed,(2)  and  is  subject  to  the  same  rules  as  an  answer  in  an  action,(3) 
and  must  be  served  upon  the  person  by  whom  the  summons  is  sub- 
scribed, within  twenty  days  after  it  is  received. 

Demurrer  to  answer.]  A  demurrer'  to  the  affidavit  is  not  allowed, 
but  the  party  who  issued  the  summons  may  demur  to  the  answer,  as 
in  other  cases.  Such  answer  can  only  be  demurred  to  where  it  con- 
tains new  matter,  constituting  a  counter  claim,  there  being  no  other 
ground  of  objection  to  the  answer  that  can  be  made  by  demurrer.  The 
demurrer  is  drawn  in  the  same  manner,  served  within  the  same  time, 
and  is  subject  to  the  same  rules  as  prevail  in  respect  to  demurrers  to 
answers  in  actipns.(4") 

Reply.]  If  the  answer  is  not  demurrable,  and  sets  up  a  new  matter 
constituting  a  counter  claim,  the  party  who  issued  the  summons  may 
reply  thereto,  either  taking  issue  upon  the  allegations  contained  in  the 
answer,  that  is  simply  denying  them,  or  he  niay  aver  any  new  matter 
in  avoidance  of  such  defence. 

The  reply  must  be  drawn  in  the  same  manner  as  replies  to  answers 
in  an  action,  and  in  like  manner  must  be  verified(5)  and  folioed,(6) 
and  is  subject  to  the  same  rules  as  a  reply  in  an  action, (7)  and  must  be 
served  within  twenty  days  after  the  receipt  of  the  answer. 

Demurrer  to  reply.]  If  the  reply  to  the  answer  contains  any  new 
matter  in  avoidance  of  the  allegations  contained  in  the  answer,  the 
party  on  whom  the  summons  is  served  may  demur.    But  a  demur- 


(1)  As  to  which,  see  ante,  Vol.  I.,  556. 

(2)  See  ante,  Tol.  I,  589. 

(3)  Code,  sec.  381,  and  see  ante,  Vol.  I.,  p.  556. 

(4)  See  anU,  Vol.  I.,  590. 

(5)  See  ante,  Vol.  I,  592.  -  (6)  See  ante,  ibid. 
(1)  Code,  sec.  381,  and  see  ante,  Vol.  I.,  593. 
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rer  to  a  reply  can  only  be  for  insufficiency,  that  being  the  only  ground 
of  objection  that  can  be  raised  by  a  demurrer  to  a  reply. 

The  demurrer  is  drawn  in  the  same  manner,  served  within  the  same 
time,  and  is  subject  to  the  same  rules  as  prevail  in  respect  to  demur- 
rers to  a  reply  in  an  action.  (1) 

Issue.]  Upon  an  issue  being  formed  either  of  law  or  fact,  it  is  to  be 
tried  in  the  same  manner  as  issues  in  an  action  are  disposed  of.  If  the 
issue  be  one  of  law,  that  is,  arising  upon  a  demurrer  to  the  answer  or 
the  reply,  it  is  to  be  heard  at  a  special  term;(2)  if  it  be  one  of  fact  it  is 
to  be  tried  by  the  court  without  a  j  ury,  or  by  a  j  ury,  or  by  a  reference.(3) 

Judgment^  The  judgment  upon  the  issue  is  entered  in  the  same 
manner  as  judgments  in  an  action.(4)  A  brief  statement  of  the  relief 
granted  is  drawn  up  and  entered  by  the  clerk.  The  j  udgment  roll  is 
made  up  of  the  summons,  affidavit,  answer,  reply  and  demurrers,  if 
any  have  been  put  in,  or  copies  of  such  papers,  a  copy  of  the  entry  of 
judgment,  the  verdict  of  the  jury,  report  of  referees,  or  decision  of  the 
court,  and  the  like.(5) 

The  judgment  may  be  excepted  to  and  reviewed  in  like  manner  as 
judgments  in  actions. 

Costs.]  The  prevailing  party  may  recover  costs,  and  have  the  same 
entered  in  the  judgment,  in  the  same  manner  as  in  actions.  The  costs 
recoverable  are  the  same  as  those  allowed  in  actions,  and  must  be  ad- 
justed by  the  clerk  upon  th«  same  notice,  and  is  subject  to  review  in 
the  same  manner  as  in  actions.(6) 

Eocecution.]  The  judgment  entered  in  this  proceeding  may  be  en- 
forced by  execution,  in  the  same  manner  as  judgments  in  actions.(7) 
An  execution,  however,  can  only  be  issued  against  the  property ;  it 
cannot  be  issued  against  the  person  of  the  defendant.  And  where  the 
proceeding  is  instituted  against  heirs,  devisees,  legatees  or  tenants  of 
real  property,  or  the  representatives  of  the  judgment  debtor,  the  appli- 
cation of  the  property  in  their  hands  cliarged  with  the  payment  of  the 
judgment,  may  be  compelled  by  attachment.(8) 


(1)  See  ante,  Vol.  I,  p.  594.  (2)  See  ante,  Vol.  I.,  597. 

(3)  See  ante.  Vol.  I,,  p.  618.  (4)  See  ante,  Vol.  I.,  501. 

(5)  See  ante.  Vol.  I.,  605,  705.  (6)  See  ante,  Vol.  I.,  704. 

(7)  See  ante,  p.  (8)  Code,  sec.  380. 
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CHAPTER  VII. 

ACTIONS  FOR  DIVORCE, 

Section     I.  to  dissolve  the  marriage  contract. 
ir.  for  limited  divorce  or  separation. 
III.  alimony  and  expenses. 


SECTION  I. 
action  to  dissolve  the  marriage  contract. 

The  marriage  contract  may  be  dissolved  in  an  action  in  this  court 
for  that  purpose,  for  two  causes :  1,  on  the  ground  of  the  nullity  of 
marriage ;  and  2,  for  adultery. 


1.   071  the  Ground  of  the  Nullity  of  the  Marriage. 

This  court  may,  by  &  sentence  of  nullity,  declare  void  the  marriage 
contract,  for  either  of  the  following  causes,  existing  at  the  time  of  the 
marriage :  1.  That  the  parties,  or  one  of  them,  had  not  attained  the 
age  of  legal  consent ;  2.  That  the  former  husband  or  wife  of  one  of 
the  parties  was  living;  and  that  the  marriage  with  such  former  hus- 
band or  wife  was  then  in  force ;  3.  That  one  of  the  parties  was  an 
idiot  or  lunatic ;  4.  That  the  consent  of  one  of  the  parties  was  obtained 
by  force  or  fraud  ;  or,  5.  That  one  of  the  parties  was  physically  inca- 
pable of  entering  into  the  marriage  contract.(l) 

Is*.  Because  of  non-age.]  No  persons  are  capable  of  binding  them- 
selves in  marriage  until  they  have  arrived  at  the  age  of  consent ;  which, 
by  the  common  law,  is  fixed  at  fourteen  in  males  and  twelve  in  fe- 
males.(2)  The  Eevised  Statutes  originally  contained  a  provision 
making  the  marriageable  age  of  the  male  17,  and  the  female  14.  But 
this  section  was  repealed  by  the  act  of  1830.(3)  Marriages  contracted 
by  parties  within  the  age  of  consent  are  not  void,  however,  ah  initio,  but 


(1)  2  R.  S.  142,  sec.  19,  (orig.  sec.  20)        (2)  2  Kent's  Com.  78;  Co.  Lit.  33,  a,  f9,  b. 
(3)  See  Laws  of  1830,  oh.  320,  se,?.  24. 

Vol.  IL  20 
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only  from  the  time  their  nullity  shall  be  declared  by  a  court  of  com- 
petent authority.(l)  Hence  an  action  is  necessary  to  dissolve  a  mar- 
riage thus  contracted. 

The  action  for  this  purpose,  may  be  brought  by  the  parent  or  guar- 
dian entitled  to  the  custody  of  the  minor,  or  by  the  next  friend  of  the 
minor.(2) 

In  no  case,  however,  can  a  marriage  of  this  description  be  annulled 
on  the  application  of  a  party  who  was  of  legal  age  at  the  time  it  was 
contracted,  nor  when  it  appears  that  the  parties,  after  they  had  attained 
the  age  of  consent,  have  for  any  time  freely  cohabited  as  husband  and 
■wife.(3) 

2d.  Because  of  a  former  marriage.]  No  person  can  marry  while  the 
former  husband  or  wife  is  living.  Such  marriage  is,  by  the  common 
law,  absolutely  null  and  void.(4)  And  such  second  marriages  are  for' 
bidden  also,  by  the  Eevised  Statutes,  unless  the  former  marriage  has 
been  annulled  or  dissolved,  and  that  for  some  cause  other  than  the 
adultery  of  the  former  husband  or  wife  ;  or  unless  the  former  husband 
or  wife  has  been  sentenced  to  imprisonment  for  life.(5)  The  sixth  sec- 
tion of  the  statute  deqlares  that  no  pardon  granted  to  any  person  sen- 
tenced to  imprisonment  for  life,  shall  restore  him  or  her  to  the  rights 
of  a  previous  marriage. 

The  statute  also  pronounces  every  marriage  contracted  in  violation 
of  the  above  provisions  absolutely  void,  except  in  one  case  particularly 
specified.  That  is,  when  the  husband  or  wife,  as  the  case  may  be,  of 
the  party  who  re-marries,  shall  have  absented  from  the  other  for  the 
space  of  five  successive  years ;  the  one  re-marrying  not  knowing  the 
absentee  to  be  living  within  that  time.  In  such  case  the  marriage  will 
be  void  only  from  the  time  its, nullity  is  pronounced  by  the  court  of 
competent  authority.(6) 

A  marriage  may  be  annulled  and  declared  void  on  the  ground  that 
a  former  husband  or  wife  was  living,  on  the  application  of  either  of  the 
parties  to  the  second  marriage,  during  the  lifetime  of  the  othef,  or  upon 
the  application  of  the  former  husband  or  wife. (7) 

Whenever  it  appears,  and  is  so  adjudged,  that  the  subsequent  marriage 
was  contracted  in  good  faith,  and  with  the  full  belief  of  the  parties  that 
the  former  husband  or  wife  was  dead,  the  issue  of  such  marriage,  born 
or  begotten  before  its  nullity  is  declared,  are  entitled  to  succeed, in  the 


(1)  2  R.  S.  139.  sec.  3,  (orig.  sec.  4.) 

(2)  Id.  142,  sec.  20,  (orig.  sec.  21.)  (3)  Id.  ib. 

(4)  3  Kent's  Com.  79 ;  Cro.  Eliz.  858  ;   1  Salk.  121. 

(5)  2  R.  S.  139,  sec.  4,  (orig.  sec.  5.)  (6)  Id.  ib.,  sec?.  4,  5,  (orig.  secB.  5,  6.) 
(7)  2  R.  S.  142,  sec.  21,  (orig.  sec.  22.) 
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same  manner  as  legitimate  children,  to  the  real  and  personal  estate  of 
the  parent,  who,  at  the  time  of.  the  marriage,  was  competent  to  con- 
tract,. And  the  issue  so  entitled  must  be  specified  in  the  sentence  of 
nullity.(l) 

Sd.  Because  of  idiocy  or  lunacy.]  All  persons  who  have  not  the 
regular  use  of  the  understanding,  sufficient  to  exercise  discretion  in  the 
common  affairs  of  life— as  idiots  and  lunatics,  except  in  their  lucid 
intervals^are  incapable  of  agreeing  to  any  contract,  and  of  course,  to 
that  of  marriage.  But,  though  marriage  with  an  idiot  or  lunatic,  be 
absolutely  void  by  the  comrrion  law,  and  no  sentence  of  avoidance  be 
absolutely  necessary,  yet,  as  well  for  the  sake  of  the  good  order  of 
society,  as  for  the  peace  of  mind  of  all  persons  concerned,  it  is  expedient 
that  the  nullity  of  the  marriage  should  be  ascertained  and  declared  by 
the  judgment  of  a  court  of  competent  jurisdiction.(2) 

Accordingly,  the  Kevised  Statutes,  as  we  have  seen,  provide  for  the 
bringing  an  action  to  annul  a  marriage  of  that  kind,  and  they  declare 
that  such  marriages  shall  be  void  from  the  time  their  nullity  shall  be 
established  by  a  court  of  competent  authority. (3) 

If  the  ground  for  annulling  the  marriage  is  the  idiocy  of  one  of  the 
parties,  ii  may  be  declared  null  and  void,  on  the  application  of  any 
relative  of  such  idiot  interested  to  avoid  the  marriage,  at  any  time 
during  the  lifetime  of  either  of  th«  parties. 

If  lunacy  is  the  ground  upon  which  the  marriage  is  sought  to  be 
annulled,  it  may  be  declared  void  at  any  time  during  the  continuance 
of  the  lunacy,  or  after  the  death  of  the  lunatic  in  that  state,  during  the 
lifetime  of  the  other  party  to  the  marriage,  on  the  application  of  any 
relative  of  the  lunatic  interested  to  avoid  the  marriage.(4) 

If  the  marriage  of  an  idiot  or  lunatic  is  sought  to  be  annulled  during 
the  lifetime  of  both  the  parties  to  the  marriage,  and  no  suit  is  brought 
by  any  relative,  a  sentence  of  nullity  may  be  pronounced  on  the  appli- 
cation of  any  person  admitted  by  the  court  to  prosecute,  as  the  next 
friend  of  the  idiot  orlunatic.(5) 

The  children  of  a  marriage  annulled  on  the  ground  of  lunacy  or 
idiocy,  are  entitled  to  succeed  to  the  real  and  personal  estate  of  the 
parent  who  was  of  sound  mind,  in  the  same  manner  as  legitimate 
children.(6) 

The  lunatic  himself  may  also  apply  after  his  restoration  to  reason, 
to  have  the  marriage  annulled.     But  in  such  case  no  judgment  of  nul- 


(1)  Id.  ib.,  sec.  22,  (orig.  sec.  23.)  (2)  2  Kent's  Com.  75. 

(3)  2  R.  S.  139,  sec.  3,  (orig.  sec,  4.)  (4)  Id.  ib.,  sec.  24. 

(5)  2  R.  S.  143,  sec  25,  (orig.  sec.  26.)         (6)  Id.  ibid,  sec.  27,  (orig.  sec.  28.) 
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liity  will  be  pronounced  if  the  parties  have  freely  cohabited  as  husband 
and  wife,  after  the  lunatic  was  restored  to  a  sound  mind.(l) 

The  term  "lunatic,"  as  used  in  the  statute,  extends  to  every  person 
of  unsound  mind  other  than  idiots. 

4th.  Because  procured  by  force  or  fraud.']  A  marriage  procured  by 
force  or  fraud  is,  by  the  common  law,  void  ab  initio,  and  may  be  treated 
as  null  by  every  court  in  which  its  validity  may  be  incidentally  drawn 
in  question.  The  basis  of  the  marriage  contract  is  consent;  and  the 
ingredient  of  fraud  or  duress  is  as  fatal  in  this  as  in  any  other  contract ; 
for  the  free  assent  of  the  mind  to  the  contract  is  wanting.(2)  And 
although  such  marriage  be  void,  it  is  equally  proper  in  this  case,  as  in 
those  of  idiocy  or  lunacy,  that  the  fraud  or  violence  should  be  judi- 
cially investigated,  in  a  suit  instituted  for  the  very  purpose  of  annulling 
the  marriage.(3) 

The  statute  therefore  authorizes  the  bringing  an  action  to  annul  a 
marriage,  on  the  ground  that  the  consent  of  one  of  the  parties  was  ob- 
tained by  force  or  fraud.(4)  And  such  a  marriage  is  declared  void  by 
the  statute,  as  in  the  cases  of  idiocy,  lunacy,  &c.,  from  the  time  its 
nullity  shall  be  established. (5) 

The  action  for  this  purpose  must  be  brought  by  the  party  whose  con- 
sent was  obtained  by  force  or  fraud,  or  ofiiis  or  her  parent  or  guardian, 
or  by  some  relative  interested  to  contest  the  validity  of  the  marriage.(6) 
It  must  be  brought  during  the  lifetime  of  the  parties,  or  one  of  them. (7) 

But  no  marriage  will  be  annulled  upon  this  ground,  if  it  appears 
that  at  any  time  before  the  commencement  of  the  suit,  there  "was  a  vol- 
untary cohabitation  of  the  parties  as  husband  and  wife.(8) 

In  ,a  case  in  the  late  Court  of  Chancery,  where  the  parties  were  white 
persons,  and  the  complainant,  on-  being  charged  by  the  oath  of  the  de- 
fendant, as  the  putative  father  of  her  bastard  child,  and  believing  the 
child  to  be  his,  married  her,  to  obtain  his  discharge  from  the  proceed- 
ings against  him  ;  and  he  subsequently  ascertained  that  the  child  was 
a  mulatto,  and  that  the  defendant  knew  that  fact  at  the  time  she  swore 
it  to  be  his ;  it  was  held  that  the  complainant  was  entitled  to  a  decree 
declaring  the  marriage  contract  void,  on  the  ground  that  his  consent 
was  obtained  by  fraud.(9)  But  if  a  party,  knowing  that  he  cannot  be 
the  father  of  a  bastard  child,  is  induced  to  marry  the  mother,  to-  avoid 
a,  prosecution,  it  is  no  ground  for  annulling  the  marriage  contract  on 


(1)  2  R.  S.  sec.  26.  (2)  2  Kent's  Com.  11. 

(3)  Id.  ib. 

(4)  2  R.  S.  143,  see.  39,  (orig.  see.  30.)  (5)  Id.  139,  sec.  3,  (orig.  sec.  4.) 
(6)  Id.  143,  sec.  2&,  (orig.  sec.  30.)  (1)  Id.  ib. 

(8)  Id.  ib.,  see.  3a,  (orig.  sec.  31.)  (9)  Seott  v.  Shufoldt,  6  Paige,  4?. 
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the  ground  of  fraud,  although  he  should  afterwards  be  able  to  estab- 
lish the  fact  that  the  child  was  not  hi's.(l) 

In  the  case  first  referred  to,  the  Ohancellor  directed  a  reference  to  a 
master  to  report  as  to  the  truth  of  the  matters  alleged  in  the  bill,  and 
particularly  whether  the  child  was  a  negro  or  mulatto  child,  and 
whether  at  the  time  of  the  marriage,  she  knew,  or  had  reason  to  be- 
lieve, it  was  a  negro  or  mulatto  child,  and  intentionally  concealed  that 
fact  from  the  complainant;  and  whether  the  parties  had  voluntarily 
cohabited  as  husbt^ad  and  wife  since  the  alleged  marriage.  The  master 
was  also  directed  to  report  the  testirriony  with  his  opinion  thereon ;  to 
the  end  that  upon  the  coming  in  of  the  report,  a  decree  of  nullity  might 
be  pronounced  if  the  allegation  of  fraud  should  be  established  by 
proof.  ■-' 

If  there  is  any  issue  of  a  marriage  which  is  annulled  because  of 
force  or  fraud,  the  court  will  adjudge  their  custody  to  the  innocent 
parent,  and  may  also  adjudge  a  provision  for  their  support  and  main- 
tenance, out  of  the  property  of  the  guilty  party.(2) 

5th.  Because  of  physical  incapacity^.  A  suit  to  annul  a  marriage  on 
the  ground  of  physical  incapacity  of  one  of  the  parties,  can  only  be 
maintained  by  the  injured  party  against  the  party  whose  incapacity  is 
alleged.  And  it  must,  in  all  cases,  Ise  brought  within  two  years  from 
the  solemnization  of  the  marriage,(3) 

It  has  been  decided  that  to  authopze  a  judgment  of  nullity  on  the 
ground  of  impotence,  it  is  necessary  for  the  plaintiff  to  establish  the  fact 
of  the  existence  of  the  alleged  incapacity  at  the  time  of  the  marriage,  and 
that  such  incapacity  still  continues,  and  is  incurable.(4)  And  both 
these  facts  must  be  established  by  the  most  satisfactory  evidence, 
although  they  are  admitted  by  the  defendant.(5) 

A  judgment  of  nullity  cannot  be  made,  on  a  failure  of  the  defendant 
to  answer  the  complaint,  without  examining  the  defendant  on  oath 
before  a  referee.  Nor  will  the  marriage  be  declared  void  until  a 
surgical  examination  has  been  had,  for  the  purpose  of  ascertaining; 
whether  the  alleged  incapacity  is  incurable  ;  provided  the  defendant  is 
within  the  jurisdiction  of  the  court.(6) 

In  an  action  to  annul  a  marriage  on  the  ground  of  impotence,  the 
court  has  the  necessary  power,  and  will  compel  the  parties  to  submit 
to  such  a  surgical  or  other  examination  as  may  be  necessary  to  ascer- 
tain the  facts.    But  in  a  suit  brought  against  a  female,  the  court  will 


(1)  Soott  V.  Shufeldt,  5  Paige,  43.  (2)  2  R.  S.  143,  sec.  31,  (orig.  sec.  32.) 

(3)  Id.  jb.,  see.  32,  (prig.  sec.  33.)  (4)  Devanbagh  v.  Devanbagb,  5  Paige,  554; 

(5)  Id.  ib. 

(6)  Devanbagh  v.  Devanbagh,  5  Paige,  554. 
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not  compel  her  to  submit  to  a  further  examination,  if  it  appears  that 
she  has  been  already  sufficiently  examined  by  competent  surgeons, 
whose  testimony  can  be  obtained  by  the  plaintiff,  to  show  that  her 
physical  incapacity  is  incurable.(l) 

By  a  recent  statute,(2)  it  is  provided  that  this  court  may,  upon  the 
application  of  the  wife,  by  judgment  of  nullity,  declare  void  any  mar- 
riage contract  heretofore  or  hereafter  made,  upon  evidence  of  the  fol- 
lowing facts : — 

1.  That  the  female  was,  at  the  time  of  the  alleged  marriage,  under 
the  age  of  fourteen  years,  and  that  such  marriage  was  without  the 
consent  of  her  father,  mother,  guardian,  or  other  person  having  the 
legal  charge  of  her  person,  and  was  an  offence  on  the  part  of  the  hus- 
band, under  the  statute,  and  punishable  according  to  law. 

2.  That  the  marriage  was  not  followed  by  consummation  or  cohabi- 
tation, nor  had  been  ratified  by  any  mutual  assent  of  the  parties  after 
the  female  had  attained  the  age  of  fourteen  years. 

-Proceedings  in  actions  to  annul  marriages.]  The  Revised  Statutes(3) 
direct  that  suits  to  annul  a  marriage  shall  be  by  bill,  and  shall  be  con- 
ducted in  the  same  manner  as  other  suits  prosecuted  in  courts  of  equity. 
But  since  the  abolition  of  the  Court  of  Chancery,  and,  the  removal  of 
the  distinction  heretofore  existing  between  actions  at  law  and  suits  in 
equity,, and  the  adoption  of  the  Code,  actions  for  divorce  are  conducted 
in  the  same  manner  as  other  actions. 

Parties.]  The  action  for  divorce  is  of  course  between  the  husband 
and  the  wife,  the  action  being  instituted  by  the  one  against  the  other 
to  obtain  a  judgment  declaring  void  the  marriage  contract.  There  is 
no  peculiarity  as  respects  the  parties,  when  the  action  is  brought  by 
the  husband  against  the  wife,  and  it  is  only  when  the  wife  is  plaintiff 
that  any  exception  to  the  general  rule  exists. 

In  such  case,  the  wife  must  sue  by  her  next  friend.{-i:)  She  cannot 
sue  alone.  The  next  friend  is  appointed  by  the  court  upon  the  ex  parte 
application  of  the  wife,  although  in  one  case(5)  it  was  held,  if  the  feme 
covert  plaintiff  was  not  an  infant,  no  order  for  leave  to  sue  by,  or 
appointment  of  next  friend  was  necessary.  Yet  I  am  not  aware  that 
this  case  has  been  followed  in  practice,  and  generally  the  appointment 
of  next  friend  is  made  by  the  court.(6) 


(1)  Id.  ibid.  (2)  Laws  1841,  p.  232. 

(3)  2  Rev.  Stat.  144,  sec.  35.  (4)  Code,  sec.  114. 

(5)  Towner  v.  Towner,  7  How.  Pr.  Rep.  381. 

(6)  Oq  this  subject,  see  Vol.  I.,  p.  320. 
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The  next  friend  must  be  a  person  of  sufficient  responsibility  to  paj 
the  costs  which  may  be  adjudged  against  the  plaintiff,  if  in  the  end  it 
should  appear  that  the  action  was  instituted  without  any  reasonable  or 
justifiable  cause.(l) 

The  summons.]  The  sumiaons  is  in  the  same  form  as  is  required  in 
cases  where  an  application  to  the  court  is  necessary  to  obtain  the  relief 
demanded.  In  such  cases,  it  is  improper  to  take  judgment  without 
applying  to  the  court. (2) 

The  complaint!]  In  addition  to  the  usual  rules  appertaining  to  com- 
plaints generally,  requiring  the  cause  of  action  to  be  stated  in  ordinary 
and  concise  language,  and  which  rules  apply  as  well  to  the  action  for 
a  divorce  as  to  other  actions,  it  is  required  that,  when  the  action  is 
founded  upon  an  allegation  of  adultery,  the  plaintiff  must  positively 
aver  in  the  complaint  that  the  adultery  charged  therein  was  committed 
without  his  consent,  connivance,  privity,  or  procurement;  that  five 
years  have  not  elapsed  since  he  discovered  the  fact  that  such  adultery 
had  been  committed;  and  that  he  has  not  voluntarily  cohabited  with 
the  defendant  since  the  discovery  of  such  adultery. (3)  If  such  aver- 
ment is  not  made,  judgment  for  the  relief  demanded  will  not  be 
granted,  without  the  plaintiff's  affidavit  of  the  facts. 

If,  at  the  time  of  the  commission  of  the  adultery,  the  defendant  was 
married  to,  or  was  living  with  the  adulterer,  in  open  or  notorious 
adultery,  the  plaintiff  must  also  aver,  in  his  complaint,  that  five  years 
have  not  elapsed  since  the  commencement  of-  such  adulterous  inter- 
course was  discovered  by  him.(4) 

Verifying  complaint.']  The  complaint  in  an  action  for  a  divorce,  on 
the  ground  of  adultery,  should  always  be  verified  by  the  oath  of  the 
plaintiff,  in  the  usual  manner  of  verifying  pleadings,  where  by  law 
they  may  be  verified,(5)  for  otherwise  an  affidavit  of  the  fact  will  be 
required.(6) 

Evidence!]  The  statute  directs  that  no  sentence  of  nullity  of  mar- 
riage shall  be  pronounced  solely  on  the  declarations  or  confessions  of 
the  parties ;  but  that  the  court  shall,  in  all  cases,  require  other  satis- 
factory evidence  of  the  existence  of  the  facts  on  which  the  allegation 
of  nullity  is  founded.(7) 


(1)  Robertson  v.  Robertson,  3  Paige  Rep.  388 ;  Lawrence  v.  Lawrence,  Id.  261. 

(2)  See  Yol.  I,  p.  463.  (3)  Rule  64. 

(4)  Ibid.  (5)  See  ante,  Vol.. I,  p.  478. 

(6)  Rule  64.  (7)  2  R.  S.  144,  sec.  34,  (orig.  aeo.  36.) 


312  ACTIOK  TO  DISSOLVE  THE  MARRIAGE  CONTRACT. 

Beference  to  take  proof.]  To  carry  into  effect  the  above  provision  of 
the  statute,  it  is  directed  by  the  64:th  Eule,  that  if  the  defendant  fails 
to  answer  the  complaint,  or  the  facts  therein  are  not  denied  in  the 
answer,  the  plaintiff  may  apply  to  the  court,  to  which  application  for 
judgment  is  made,  who  will  order  a  reference  to  take  proof  of  the  ma- 
terial facts  charged  in  the  complaint. 

To  obtain  such  order  of  reference,  if  the  complaint  seeks  to  annul  a 
marriage  on  the  ground  that  the  party  was  under  the  age  of  legal  con- 
sent, an  affidavit  must  be  produced,  showing  that  the  parties  thereto 
have  not  freely  cohabited  for  any  time  as  husband  and  wife,  after  the 
plaintiff  had  attained  the  age  of  consent.(l) 

If  the  complaint  seeks  to  annul  the  marriage  on  the  ground  that  the 
plaintiff's  consent  was  obtained  by  force  or  fraud,  the  plaintiff  must 
show  by  affidavit  that  there  has  been  no  voluntary  cohabitation  be- 
tween the  parties  as  man  and  wife.(2) 

If  it  seeks  to  annul  the  marriage  on  the  ground  that  the  plaintiff 
was  a  lunatic,  an  affidavit  must  be  produced,  showing  that  the  lunacy 
still  continues,  or  the  plaintiff  must  show  by  bis  affidavit  that  the  par- 
ties have  not  cohabited  as  husband  and  wife  after  the  plaintiff's  resto- 
ration to  his  reason. (3) 

In  a  suit  to  annul  a  marriage  on  the  ground  that  the  defendant  has 
another  wife  living,  no  other  affidavit  but  that  of  regularity  is  requisite 
to  obtain  an  order  of  reference.(4) 

Awarding  isswe.J  If  either  party  desire  a  trial  by  jury,  such  party 
may,  on  the  usual  notice  to  the  adverse  party,  apply  for  issues.(5)  This 
rule  is  founded  upon  the  following  section  of,  the  statute :  All  issues 
upon  the  leoality  of  a  marriage,  (except  where  a  marriage  is  sought 
to  be  annulled  on  the  ground  of  physical  incapacity  of  one  of  the 
parties,)  shall  be  tried  by  a  jury  of  the  county;  and  this  court  shall 
award  issues  for  the  trial  thereof.(6) 

Any  matter  which  would  be  a  bar  to  the  annulling  of  the  marriage 
contract  may  be  set  up  in  answer,  and  if  an  issue  is  taken  upon  it,  it 
must  be  tried  at  the  same  time,  and  in  the  same  manner  as  other  issues 
of  fact  in  the  cause.(7) 

Trial^     No  sentence  or  judgment  of  nullity,  declaring  void  a  mar- 


(1)  Rule  65.  (2)  Idem. 

(3)  Idem.  (4)  Borrodaile  v.  Borrodaile,  1  Edw.  40. 

(5)  Idem.  (6)  2  R.  S.  175,  sec.  50,  (orig.  sec.  45.) 
(1)  Rule  68. 
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riage  contract,  can  be  made  of  course,  by  the  default  of  the  defendant; 
or  in  consequence  of  a  neglect  to  appear  at  the  trial,  or  by  consent. 
The  cause  njust  be  tried  at  a  stated  term  of  the  court,  or  upon  the  com- 
ing in  of  the  referee's  report.(l) 

Effed  of  judgment  of  nullity.]  A  judgment  of  nullity  of  marriage, 
if  pronounced  during  the  lifetime  of  the  parties,  is  conclusive  evidence 
of  the  invalidity  of  the  marriage,  in  all  courts  and  proceedings.  But 
if  pronounced  after  the  death  of  either  of  the  parties  to  the  marriage, 
it  is  only  conclusive  as  against  the  parties  in  the  suit,  and  those  claim- 
ing under  them.(2) 


2.  Action  to  dissolve  Marriage  Contract  on  tJie  Ground  of  Adultery. 

We  have  seen  in  what  cases  a  marriage  may  be  dissolved  on  account 
of  the  nullity  of  the  marriage  contract.  It  remains  to  be  shown  how, 
and  in  what  cases,  a  marriage  legally  contracted,  and  by  parties  com- 
petent to  contract,  may  be  dissolved  for  causes  subsequently  occurring. 

In  this  state  a  marriage,  originally  valid  and  binding,  can  only  be 
dissolved  for  the  adultery  of  one  of  the  parties. 

Divorces  for  adultery,  when  adjudged.]  A  divorce  may  be  adjudged, 
and  marriages  dissolved  by  this  court,  whenever  adultery  has  been 
committed  by  husband  or  wife,  in  the  following  cases :  1.  Where  both 
husband  and  wife  were  inhabitants  of  this  state,  at  the  time  of  the 
commission  of  the  offence ;  2.  Where  the  marriage  was  solemnized  or 
took  place  within  this  state,  and  the  injured  party,  at  the  time  of  the 
commission  of  the  offence,  and  at  the  time  of  commencing  the  suit, 
is  an  actual  inhabitant  of  this  state ;  '3.  Where  the  offence  was  com- 
mitted in  this  state,  and  the  injured  party,  at  the  time  of  commencing 
the  suit,  is  an  actual  inhabitant  of  this  state(3.) 

If  the  action  is  brought  by  the  wife,  and  she  resides  in  this  state,, she 
is  to  be  deemed  an  inhabitant  thereof,  although  the  husband  resides 
elsewhere.(4) 

When  divorce  will  be  refused.]  Though  the  fact  of  adultery  be  made 
out  by  the  plaintiff,  it  does  not  follow  as  a  matter  of  course  that  a  di- 


(1)  Rule  10. 

(2)  2  R.  S.  144,  sec.  35,  (orig.  sec.  37.)  (3)  Id.  ib.,  sec.  36,  (orig.  sec.  38.) 
(4)  2  R.  S.  147,  sec.  55,  (orig.  sec.  57.) 
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vorce  is  to  be  awarded ;  for  the  remedy  by  divorce  is  purely  a  civil 
and  private  prosecution,  under  the  control  and  at  the  volition  of  the 
party  aggrieved,  and  he  may  bar  himself  of  the  remedy  by  his  own 
act.  Neither  party  can  obtain  a  divorce  for  adultery  if  the  other  party 
recriminates,  and  can  prove  a  correspondent  infidelity.  The  offence  in 
that  case  must  be  of  the  same  kind,  and  not  an  offence  of  a  different 
cbaracfcer.(l) 

Accordingly,  it  is  declared  by  statute,  that  although  the  fact  of  adul- 
tery be  established,  the  court  may  deny  a  divorce,  m  the  following 
cases :  1.  Where  the  offence  was  committed  by  the  procurement  or 
with  the  connivance  of. the  plaintiff;  2.  Where  it  has  been  forgiven, 
and  the  forgiveness  proved  by  express  proof,  or  by  the  voluntary  co- 
habitation of  the  parties,  with  knowledge  of  the  fact ;  3.  Where  the 
suit  has  not  been  brought  within  five  years  after  the  discovery  by  the 
plaintiff,  of  the  offence  charged;  or  4.  Where, the  plaintiff  shall  be 
proved  to  have  committed  adultery.(2) 

All  these  exceptions,  save  the  positive  limitation  as  to  time,  were, 
by  the  common  law,  settled  and  acknowledged  principles  of  jurispru- 
dence prior  to  the  statute.(3) 

Procurement  or  connivance.]  B}''  the  ecclesiastical  law,  connivance  is 
a  bar  to  a  divorce  for  adultery,  on  the  principle  that  volenti  nonfit  inju- 
na.(4)  To  constitute  connivance,  active  corruption  is  not  necessary. 
Passive  acquiescence,  with  the  intention,  and  in  the  expectation  that 
guilt  will  follow,  is  sufficient.  But,  on  the  other  hand,  there  must  be 
consent — not  mere  negligence,  inattention,  confidence,  or  dullness  of 
apprehension. (5)  The  injured  party  may  wait  for  adequate  proof,  but 
no  longer.(6) 

Connivance  is  generally  proved  by  circumstantial  evidence.(7) 
Collusion  is  an  agreement  between  the  parties,  for  one  to  commit,  or 
appear  to  commit,  an  act  of  adultery,  so  as  to  suffer  the  other  to  obtain 
a  remedy  at  law  as  for  a  real  injury. (8)    This  is  probably  what  is  meant 
by  the  word  p7-ocurement,  in  the  statute.(9) 

Condonation  or  forgiveness.]  It  has  been  repeatedly  decided  in  the 
late  Court  of  Chancer3',  that  a  voluntary  cohabitation  between  husband 
and  wife,  after  knowledge  of  an  act  of  adultery  committed  by  one  party. 


(1)  2  Kent's  Com.nOO. 

(2)  2  R.  S.  145,  sec.  40,  (orig.  sec.  42.)        (3)  2  Kent's  Com.  102. 

(4)  Rogers  v.  Ro^jers,  3  Hagg.  Eccl.  Rep.  58. 

(5)  Id.  59.  (6)  Crewe  v.  Crewe,  id.  131. 

(7)  Rogers  v.  Rogers,  supra.  (8)  Crewe  v.  Crewe,  3  Hagg.  Eccl.  Rep.  131. 

(9)  See  2  HofF.  238, 
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is  legal  evidence  of  forgiveness  of  the  offence,  so  as  to  bar  a  suit  for  a 
divorce.(l)  But  it  has  beau  held  tliat  forgiveness  by  implication,  from 
the  fact  of  cohabitation,  ought  not  to  be  held  a  strict  bar  in  all  cases 
against  the  wife,  as  she  is  to  a  certain  extent,  under  the  control  of  her 
husband.(2)  And  it  is  not  improper  she  should  for  a  time,  show  a  patient 
forbearance,  and  entertain  hopes  of  her  husband's  reform.(3) 

And  it  seems,  that  the  cohabitation  of  the  wife  with  her  husband 
after  his  private  confession  to  her  of  an  act  of  adultery,  but  which  she 
has  no  means  of  proving,  so  as  to  justify  her  in  leaving  him,  is  not  such 
a  condonation  of  the  offence  as  will  bar  her  suit  for  a  divorce  upon  a 
subsequent  discovery  of  the  means  of  establishing  his  guilt.(4) 

Condonation  and  connivance  are  essentially  different  in  their  natures, 
though  they  may  have  the  same  legal  consequence.  The  former  may 
be  meritorious,  but  the  latter  necessarily  involves  crirainality.(5) 

To  found  legal  condonation  as  a  bar  to  adultery,  there  must  be  a 
complete  knowledge  of  all  the  adulterer's  connection,  and  a  condonation 
subsequent  to  such  k;nowledge.(6) 

Condonation  is  on  a  conditional  forgiveness  of  the  injury.  And  a 
repetition  of  the  offence  will  revive  the  condoned  adultery.(7)  But  a 
condoned  adultery  will  not,  in  this  state,  be  revived  by  an  act  of  cruelty 
alone,  on  the  part  of  the  husband,  so  as  to  entitle  the  wife  to  a  di- 
vorce.(8) 

To  revive  a  condoned  adultery,  the  subsequent  misconduct  of  the 
defendant  must  appear  to  have  been  of  the  same  character.  But  the 
plaintiff  in  a  suit  for  a  divorce,  on  account  of  subsequent  misconduct 
of  the  defendant,  may  give  the  condoned  adultery  in  evidence  in  sup- 
port of  the  charge  for  the  new  offence.(9) 

If  it  appears  in  any  stage  of  the  suit,  previous  to  a  final  judgment, 
that  the  adultery  complained  of  haS  -been  actually  forgiven,  and  has 
not  been  revived  by  subsequent  misconduct,  a  divorce  will  not  be 
granted.  And  if  there  is  reason  to  suspect  that  such  a  defence  exists, 
although  the  defendant  neglects  to  set  up  the  same,  this  court  may 
direct  an  inquiry  to  ascertain  the  fact.(10) 


(1)  Johnson  v.  Johnson,  4J>aige,  460;  Wood  v.  Wood,  2  Id.  108;  Williamson  v.  Wil- 
liamson, 1  John.  Ch.  Rep.  492. 

(2)  Wood  V.  Wood,  mpra;  D'Aguilar  v.  D'Aguilar,  1  Hagg.  Bocl.  R.  VSe. 

(3)  Reeby  v.  Beeby,  1  Hagg.  Eool.  Rep.  793. 

(4)  Hoffmire  v.  Hoffmire,  1  Paige,  60.      ' 

(5)  Turton  v.  Turton,  3  Hagg.  Bccl.  Rep.  350. 

(6)  Id.  351,  Bramwell  v.  Bramwell,  id.  629. 

(7)  Smith  y.  Smith,  4  Paige,  432;  Bramwell  v.  Bramwell,  supra;   Worsley  v.   Worsley, 
1  Hagg.  Eocl.  Rep.  T45  ;   Durant  v.  Durant,  id.  761 ;  D'Aguilar  v.  D'Aguilar,  id.  781. 

(8)  Johnson  v.  Johnson,  4  Paige,  460.         (9)  Id.  lb. 
(10)  Smith  V.  Smith,  4  Paige,  432. 
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If  the  defence  of  condonation  is  intended  to  be  relied  upon,  the  de- 
fendant must  insist  upon  it  in  the  answer.(l)  And  although  the  defend- 
ant, in  her  answer,  denies  the  adultery  charged  in  the  complaint,  she 
may  also  insist  that  if  any  act  of  adultery  has  been  committed  by  her, 
there  has  been  a  condonation  of  the  o£fence.(2) 

Suit  not  brought  in  time.]  The  true  construction  of  the  3d  subdivi- 
sion of  the  40th  section  of  the  statute  above  referred  to,(3)  was  held  by 
the  Chancellor  to  be,  that  if  the  plaintiff  knows  that  his  wife  has  con- 
tracted a  second  marriage,  and  continues  openly  to  cohabit  with  such 
second  husband,  or  that  she  is  living  in  open  and  continued  adultery 
with  another  person,  even  without  the  usual  form  of  a  marriage,  the 
right  to  bring  an  action  for  a  divorce  for  such  adultery  will  be  barred 
after  the  expiration  of  five  years,  although  such  cohabitation  or.adul- 
terous  intercourse  is  continued  down  to  the  time  of  the  commencement 
of  the  suit.(4) 

And  where  such  continued  adultery  is  open  and  notorious,  the  plain- 
tiff must  also  satisfy  the  court,  that  by  reason  of  his  absence  from  the 
country  or  otherwise,  he  was  not  aware  thereof  until  within  five  years 
previous  to  the  time  of  commencing  the  suit.(5) 

If  the  wife,  after  the  husband  has  abandoned  her  and  been  absent 
more  than  five  years,  marries  a  second  husband,  the  first  husband 
cannot  obtain  a  divorce  on  the  ground  of  her  adultery  with  the  second 
husband  subsequent  to  such  marriage,  unless  he  can  establish  the  fact, 
that  at  the  time  of  the  second  marriage  the  wife  knew  that  her  first 
husband  was  living  within  five  years  then  next  preceding.(6)  Nor  can 
he  obtain  a  divorce  in  such  a  case  on  account  of  the  cohabiting  with 
the  second  husband  after  the  discovery  of  the  mistake,  until  after  the 
second  marriage  is  judicially  annulled ;  for  until  it  is  annulled,  the 
second  marriage  is  voidable  merely  and  not  void.(7) 

Adultery  of  plaintiff .]  Although  the  defendant  denies  the  adultery 
charged  in  the  complaint,  she  may  set  up  the  adultery  of  the  plaintiff 
in  bar  of  the  suit.(8) 

The  adultery  of  the  plaintiff,  though  committed  after  the  commence- 
ment of  the  suit,  is  a  bar  to  a  divorce,  and  where  such  adultery  is 
committed  after  the  answer  of  the  defendant  has  been  put  in,  she  will 


(1)  Smith  V.  Smith,  4  Paige,  432. 

(2)  Id.  ib.  (3)  2  R.  S.  145. 
(4)  Valleau  v.  Valleau,  6  Paige,  211.  (6)  Id.  ib. 

(6)  Id.  201.  (7)  Id.  ibid. 

(8)  Wood  v.Wood,  2  Paige,  108;  Smith  v.  Smith,  4  Id.  432. 
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be  permitted,  if  she  applies  immediately  after  the  discovery  of  the  fact, 
to  set  up  that  defence  ia  a  supplemental  answer.(l) 

OomphinQ  la  an  action  for  divorce,  on  the  ground  of  adultery, 
the  plaintiff  must  positively  aver  that  the  adultery  charged  therein  was 
committed  without  his  consent,  connivance,  privity,  or  procurement; 
that  five  years  have  not  elapsed  since  the  discovery  of  such  adultery.  ^ 
And  where,  at  the  time  of  the  offence-  charged,  the  defendant  was  mar- 
ried to,  or  was  living  with,  the  adulterer,  in  open  or  notorious  adultery; 
the  plaintiff  must  also  aver  that  five  years  have  not  elapsed  since  the 
commencement  of  such  adulterous  intercourse.(2) 

The  adultery  must  be  specifically  charged,  with  such  certainty  as  to 
time,  place  and  person,  that  the  defendant  may  be  able  to  meet  the 
fact  at  the  trial ;  otherwise  the  court  will  not  award  issues.(3) 

The  name  of  the  person  with  whom  the  adultery  was  committed 
must  be  stated,  if  known.  If  not  known  to  the  plaintiff,  that  fact 
should  be  averred,  and  the  time,  place  and  circumstances  of  the  adul- 
tery should  be  stated.(4) 

If  the  charge  of  adultery  is  not  sufficiently  explicit,  the  objection 
may  be  made  when  an  issue  is  applied  for.(5) 

Where,  in  a  case  in  the  late  Court  of  Chancery,  the  complaint  alleged 
that  the  defendant  had  committed  adultery  with  one  F.,  on  or  about 
the  first  day  of  April,  1816,  in  E.  county,  it  was  held,  that  on  the  trial 
of  a  feigned  issue,  the  complainant  must  be  confined  to  the  specific 
charges  put  in  issue ;  and  that  he  could  not  give  evidehce  of  adultery 
committed  with  any  other  person  than  the  one  named ;  although  the 
charges  in  the  bill  were  also  general,  that  the  defendant  had  committed 
adultery  at  divers  times  with  F.  and  others,  to  the  complainant  un- 
known.(6) 

If  the  husband  intends  to  question  the  legitimacy  of  any  of  the 
children  of  his  wife,  the  allegation  that  they  are,  or  that  he  believes 
them  to  be  illegitimate,  must  be  distinctly  stated  in  the  complaint.(7) 

The  complaint  must  also  allege  that  the  marriage  took  place  in  this 
state,  or  that  one  of  the  parties  resided  here  when  the  adultery  was 
committed,  or  at  the  time  of  the  commencement  of  the  suit;  sueh  an 
allegation  being  necessary  to  show  that  the  court  has  jurisdiction  to 
grant  a  divorce.(8) 


(1)  Smith  V.  Smith,  supra.  (2)  Rule  63. 

(3)  Codd  V.  Codd,  2  John.  Ch.  Rep.  224;  "Wood  v.  Wood,  2  Paige,  109. 

(4)  "Wood  V.  "Wood,  supra.  (5)  Id.  ibid. 

(6)  Germond  v.  Germond,  6  John.  Ch.  Rep.  34'7,  349 ;  Bokel  v.  Bokel,  3  Edw.  376. 

(7)  Rule  68. 

(8)  See  Pugsley  v.  Pugsley,  9  Paige,  590,  and  the  section  of  the  statute  before  referred 
to;  2  R.  S.  144,  sec.  38. 
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The  complaint  should  be  duly  verified  by  oath,  in  the  usual  maimer 
of  verifying  complaints. 

Sixit  hy  a  wife.']  An  action  for  a  divorce  may  be  brought  by  a  wife, 
in  her  own  name,  as  well  as  by  a  husband.  But  if  so,  as  wehaveseen5(l) 
she  must  prosecute  by  her  next  friend,  as  in  other  cases. 

Suit  against  a  wifeT]  If  an  action  for  divorce  is  brought  against  a 
married  woman  who  is  an  infant,  she  must  defend  by  her  guardian  ad 
iitem.{2) 

Answer.']  The  defendant  may,  in  the  answer,  set  up  the  adultery  of 
the  plaintiff,  or  any  other  matter  which  would  be  a  bar  to  a  divorce.(3) 
The  answer,  as  before  observed,  although  it  contains  a  denial  of  the 
charge  of  adultery,  may  set  up  the  adultery  of  the  plaintiff,  or  a  con- 
donation of  the  offence,  in  bar  of  the  suit;(4)  and  if  the  adultery  of 
the  plaintiff  was  not  committed,  or  has  not  been  discovered  until  after 
the  serving  of  the  answer,  the  court  will  permit  the  defendant  to  serve 
a  supplemental  answer,  to  set  up  such  defence. 

Reference.]  If  the  adultery  charged  is  admitted  by  the  answer,  or 
the  complaint  is  not  answered,  the  court  must  refer  the  matter,  with 
directions  to  take  proof  of  the  facts  charged,  and  to  report  the  same 
to  the  court,  with  his  opinion  thereon  5  and  the  cause  must  be  heard 
on  such  proof  and  report,  before  any  final  judgment  can  be  pro- 
nounced.(5) 

After  the  time  to  answer  has  expired,  or  the  answer  is  served  admit- 
ting the  facts  charged,  a  motion  may  be  made,  on  any  motion  day,  for 
an  order  of  reference. 

Upon  this  reference,  the  referee  must  take  proof,  not  only  of  the 
adultery,  but  of  all  the  material  facts  which  are  necessary  to  give  the 
court  jurisdiction  to  grant  a  divorce  in  the  particular  case.  He  must 
also  inquire  and  report  whether  there  has  been  any  collusion,  or  any 
condonation  of  the  adultery,  by  a  voluntary  cohabitation  between  the 
parties  after  knowledge  of  the  adultery  of  the  defendant.(6) 

Upon  a  complaint  by  the  husband  against  his  wife,  the  referee  must 
also  take  proofs,  and  report  his  opinion  upon  the  question  of  the  legit- 
imacy of  the  children  of  the  defendant.(7) 


<1)  Ante,  p.  310.  (2)  Code,  sec.  115. 

(3)  Rale  67. 

(4)  Wood  V.  Wood,  supra;  Smith  v.  Smith,  4  Paige,  432. 

(5)  2  R.  S.  115,  sec.  39,  (orig.  sec.  41.) 

(6)  Pugsley  v.  Pugsley,  9  Paige,  5S9;  Dodge  v.  Dodgo,  7  Id,  589;  Dobbs  v.  Dobbs,  3 
Bdw.  377. 

(7)  Rule  68. 
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The  referee  is  not  authorized  to  receive  the  testimony  of  a  physician, 
disclosing  information  which  he  has  acquired  in  the  course  of  his  pro- 
fessional employment,  such  testimony  being  prohibited  by  statute.(l) 

The  testimony  in  an  adultery  case  should  be  full  and  explicit ;  and 
the  proceedings  ought  to  show  that  the  suit  is  not  brought  by  col]usion.(2) 

Upon  the  reference,  the  referee  should  not  rely  on  depositions  pre- 
pared and  brought  to  him,  but  should  take  down  the  testimony  from 
the  witnesses  themselves. 


Referees  report]  On  a  complaint  containing  only  an  allegation  of 
adultery  with  E.  M.,  it  was  held,  not  enough  to  report  that  the  act-was 
committed  with  a  woman  whose  name  is  unknown.  The  charge  is 
the  one  to  be  proved. (3)  Where  the  testimony  does  not  correspond 
with  the  comphiint  as  to  the  time,  place  or  person  named  therein,  a 
judgment  will  not  be  made,  although  there  is  evidence  of  acts  of 
adultery  with  others,  brought,  in  under  the  general  charge  of  adultery 
with  persons  to  the  plaintiff  unknown.(4:) 

Issues.]  The  statute  provides,  that  if  the  offence  charged  be  denied, 
the  court  shall  direct  an  issue  to  be  made  up,  for  the  trial  of  the  facts 
contested  by  the  pleadings,  by  a  jury  of  the  county,  at  some  circuit 
court ;  and  it  may  direct  a  special  jury  to  be  struck  for  such  trial,  and 
may  make  the  necessary  orders  for  procuring  a  list  of  jurors,  and  for 
striking  the  same,  and  it  may  award  >a  new  or  further  trial  of  such 
issue  as  often  as  justice  shall  seem  to  require.(5) 

Following  up  this  section  of  the  statute,  the  69th  Rule  directs  that  if 
either  party  desire  a  trial  bj'^  jury,  such  party  may,  on  the  usual  no- 
tice to  the  adverse  party,  apply  for  issues. 

If  an  issue  is  taken  upon  a  defence  set  up  in  the  answer,  such  as  a 
condonation,  or  the  adultery  of  the  plaintiff,  it  must  be  tried  at  the 
same  time  and  in  the  same  manner  as  other  issues  of  fact  in  the 
cause.  (6) 

Trial  and  judgment.]  No  judgment  can  be  pronounced  as  of  course 
upon  the  default,  or  in  consequence  of  any  neglect  to  appear  at  the 


(1)  Hanford  v.  Hanford,  3  Edw.  468. 

(2)  Hanks  v.  Hanks,  Id.  469. 

(3)  Bokel  V.  Bokel,  id.  376. 

(4)  Kane  v,  Kane,  3  Edw.  389. 

(5)  2  ,R.  S.  145,  sec.  39,  (orig.  sec.  41.) 

(6)  Rule  68. 
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trial  of  the  cause,  or  by  consent.  The  cause  must  be  tried  at  a  stated 
term  of  the  court,  after  the  trial  of  the  issues,  or  upon  the  coming  in 
of  the  referee's  report.(l) 

Where  no  person  appears  on  the  part  of  the  defendant,  the  details 
of  the  evidence  are  not  to  be  read  in  public,  but  must  be  submitted  to 
the  judge,  in  open  court.(2) 

As  respects  the  efftct  of  a  judgment  of  divorce,  upon  the  legitimacy 
of  the  issue,  it  is  provided  by  statute  that  when  the  wife  is  plaintiff,  the 
legitiaia'cy  of  any  children  of  the  marriage  born  or  beg^otteu  of  her 
before  the  bringmg  the  suit,  shall  not  be  affected  by  the  judgment  of 
dissolution.(3)  And  when  the  husband  is  the  plaintiff,  the  legitimacy 
of  children  born  or  begotten  before  the  commission  of  the  offence 
charged  shall  not  be  affected  by  the  judgment;  but  the  legitimacy  of 
other  children  of  the  wife  may  be  determined  by  the  court,  upon  the 
proofs  in  the  cause.  In  every  such  case,  however,  the  legitimacy  of 
all  children  born  or  begotten  before  the  commencement  of  the  suit, 
shall  be  presumed,  until  ,the  contrary  is  shown. (4) 

Support  of  a  wife  and  children.]  If  a  wife  is  the  plaintiff,  and  a  judg- 
ment dissolving  the  marriage  contract  is  pronounced,  the  court  may 
make  a  further  judgment  or  order  against  the  defendant,  compelling 
him  to  provide  for  the  maintenance  of  the  children  of  the  marriage, 
and  to  provide  such  suitable  allowance  to  the  plaintiff  for  her  support 
as  the  court  shall  deem  just,  having  regard  to  the  circumstances  of  the 
parties  respectively. (5) 

Wifeh  property.]  And  if,  in  such  a  case,  the  wife  is  the  owner  of 
any  real  estate,  or  has  in  her  possession  any  goods  or  things  in  action, 
which  were  left  with  her  by  her  husband,  acquired  by  her  own  indus- 
trj^,  given  to  her,  or  to  which  she  is  entitled  by  the  decease  of  any  re- 
lative intestate,  it  shall  be  her  sole  and  absolute  property. (6) 

If  the  husband  is  plaintiff,  a  judgment  of  dissolution  will  not  affect 
his  right  to  his  wife's  property .(7) 

Wifeh  interest  in  husband's  property.]  If  the  wife  is  defendant,  a 
judgment  of  divorce  will  deprive  her  of  all  interest  in  her  husband's 
estate,  real  or  personal. 


(I)  Rule  10.  (2)  Rule  10. 

(3)  2  R.  S.  145,  sec.  41,  (orig.  sec.  43.) 

(4)  Id.  ib.,  sec.  42,  (orig.  sec.  44.)  (5)  2  R.  S.  145,  sec.  43,  (orig.  sec.  46.) 
(6)  Id.  146,  sec.  44,  (orig.  sec.  46.) 

(?)  Id.  ib.,  sec.  45,  (orig.  sec.  47.) 
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Right  of  parties  to  marry  again.]  If  a  marriage  is  dissolved  for  adul- 
tery, the  plaintiff  may  marry  again  during  the  lifetime  of  the  defend- 
ant; but  the  defendant  is  prohibited  from  marrying  again  until  the 
death  of  the  plaintiff.(l)     The  judgment  usually  contains  a  provision 


to  that  effect. 


Order  for  custody  and  education  of  children.]  If  the  suit  is  brought 
by  the  wife,  the  court  may,  during  the  pendency  thereof,  or  at  the  final 
hearing,  or  afterwards,  as  occasion  may  require,  make  such  order  as 
between  the  parties,  for  the  custody,  care  and  education  of  the  children 
of  the  marriage  as  may  seem  necessary  and  proper ;  and  may  at  any 
time  thereafter  annul,  vary  or  modify  such  order.(2). 


SECTION  II. 

ACTION  FOE  LIMITED  DIVORCE,   OR  SEPARATION. 

In  what  cases  proper.]  The  court  has  power  to  adjudge  a  separation 
from  bed  and  board  forever,  or  for  a  limited  time,  on  the  complaint  of 
a  married  woman,  in  the  following  cases :  1.  -Between  any  husband  and 
wife,  inhabitants  of  this  state ;  2.  Where  the  marriage  was  solemnized 
or  took  place  within  this  state ;  3.  Where  the  marriage  took  place  out 
of  this  state,  and  the  parties  have  become,  and  remained,  inhabitants 
of  this  state  at  least  one  year,  and  the  wife  is  an  actual  resident  at  the 
time  of  exhibiting  her  complaint.(3) 

If  the  wife  resides  in  this  state,  she  is  to  be  deemed  an  inhabitant 
thereof,  although  her  husband  may  reside  e]sewhere.(4) 

It  will  be  observed,  the  above  sectioft  of  the  Eevised  Statutes  only 
authorizes  actions  to  be  brought  by  married  women,  not  providing  for 
the  bringing  an  action  for  a  limited  divorce  by  the  husband.  And  by 
the  common  law,  the  late  Court  of  Chancery  had  no  power  to  decree  a 
separation  on  the  complaint  of  the  husband.  And  it  has  been  decided 
that  the  act  of  1824  was  not  repealed  by  the  Eevised  Statutes ;  al- 
though such  was  undoubtedly  the  intention  of  the  revisers.(5)  The 
court,  therefore,  overruled  the  demurrer  of  the  wife  to  the  bill  filed  by 
the  husband,  in  the  case  of  Perry  v.  Perry,  just  referred  to,  and  ordered 


(1)  Id  ib.,  sees.  46,  47,  (orig.  sees.  48,  49.) 

(2)  Id.  148,  see.  67,  (orig.  sec.  59.)  (3)  2  R.  S.  146,sec.  48,  (orig.  sec.  50.) 
(4)  Id.  147,  sec.  55,  (orig.  sec.  57.)  (5)  Perry  v.  Perry,  2  Paige,  501. 

Vol.  n.  21 
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her  to  put  in  her  answer  to  the  bill  filed  by  her  husband  for  a  separa- 
tion. 

Within  what  time  action  to  he  brought^  In  the  case  of  Burr  v.  Burr,{l) 
the  Chancellor  held,  that  as  the  legislature  had  fixed  a  specific  limi- 
tation of  five  years  after  the  discovery  of  the  injury,  in  suits  for  di- 
vorce on  the  grounds  of  adultery,  and  said  nothing  as  to  the  time  of 
bi;inging  suits  for  separation  on  the  grounds  of  cruelty,  it  was  to  be 
presumed  they  intended  to  leave  the  latter  class  of  cases  to  the  discre- 
tion of  the  court,  and  the  general  limitation  as  to  suits  in  equity  not 
otherwise  provided  for ;  as  prescribed  by  the  52d  section  of  the  article 
of  the  Eevised  Statutes  relative  to  the  time  of  commencing  suits  in 
courts  of  equity. (2) 

For  what  causes.]  Such  separations  may  be  adjudged  for  the  follow- 
ing causes :  1.  The  cruel  treatment  of  his  wife  by  the  husband ;  2. 
Such  conduct  on  his  part  towards  her  as  may  render  it  unsafe  and  im- 
proper for  her  to  cohabit  with  him ;  3.  The  abandonment  of  the  wife 
by  the  husband,  and  his  refusal  or  neglect  to  provide  for  her.(3) 

It  has  been  held  that  the  cruelty  which  will  entitle  the  injured  party 
to  a  judgment  of  separation,  is  that  kind  o^.  conduct  which  endangers 
the  life  or  health  of  the  plaintiff,  and  renders  cohabitation  unsafe. (4) 

Mere  austerity  of  temper,  petulance  of  manners,  rudeness  of  lan- 
guage, a  want  of  civil  attention,  or  even  occasional  sallies  of  passion, 
from  whatever  cause,  do  not  amount  to  legal  cruelty,  so  long  as  there 
is  no  threat  of  bodily  harm. (5)  To  constitute  scevitia  of  the  civil  law, 
bodily  injury,  or  an  act  of  personal  violence,  is  not  necessary.  It  is 
made  out  if  there  be  a  series  of  unkind  treatment,  accompanied  by 
words  of  menace,  creating  a  reasonable  apprehension  that  bodily  in- 
jury may  result  unless  prevented.  Still  the  causes  for  apprehension 
must  be  weighty,  and  show  an  impossibility  that  the  duties  of  the  mar- 
ried life  can  be  discharged.(6) 

The  propensity  to  drink  to  intoxication  is  not  of  itself  a  ground  for 
a  limited  divorce.  If  the  consequences  of  intoxication  produce  bodily 
injury  however,  or  endanger  the  wife's  personal  safety,  the  court  will 
interfere.(7) 

It  has  been  decided  by  the  assistant  Vice-Chancellor  of  the  first 
circuit,  that  to  authorize  a  decree  for  separation  under  the  3d  subdi- 


(1)  In  Chan.  Oct.  21,  1842.  (2)  2  R.  S.  302. 

(3)  2  R.  S.  147,  sec.  49,  (orig.  sec.  51.)        (4)  Perry  v.  Perry,  supra. 

(5)  Mason  v.  Mason,  1  Edw.  278;  2  Kent's  Com.  126;  Evans  v.  Evans,  1  Hagg.  Consist. 
Rep.  35. 

(6)  Id.  ib.,  2  Kent's  Com.  126.  (7)  Id  ib. 
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vision  of  the  49111  section  of  the  statute,  there  must  be  proven  both  an 
abandonment  and  a  refusal  or  neglect  to  support  the  wife.(l) 

Condonation.]  The  late  Chancellor  has  decided  that  the  principles 
of  the  English  decisions  respecting  condonation,  apply  with  full  force 
to  suits  in  this  state  for  separation  from  bed  and  board  for  cruel  treat- 
ment. And  that,  according  to  those  principles,  former  injuries  would 
be  revived  by  subsequent  misconduct  of  a  slighter  nature  than  would 
have  been  necessary  to  constitute  original  cruelty,  entitling  the  party 
to  a  decree  of  separation.(2)  And  he  observed  in  that  case,  that,  in 
most  cases  of  this  kind,  the  legal  cruelty  which  would  form  a  sufficient 
ground  to  justify  a  decree  of  separation,  consisted  in  a  continued  series 
of  acts  of  ill  treatment ;  and  relief  could  seldom  be  obtained  in  any 
case  by  an  injured  wife,  if  her  continued  cohabitation  and  very  lauda- 
ble efforts  to  obtain  better  treatment  from  her  husband,  for  the  future, 
should  be  held  to  constitute  an  absolute  bar  to  her  right  to  connect  his 
last  ill  treatment  with  his  previous  acts  of  violence  and  cruelty. 

Next  friend.']  A  married  woman  cannot  commence  an  action  for  a 
separation  in  her  own  name  alone.  It  must  be  brought  in  her  name  by 
her  next  friend,  as  in  other  actions  by  married  women. 

The  next  friend  must  be  a  responsible  person,  who  shall  be  answer- 
able to  the  defendant  for  such  costs  as  may  be  awarded  by  the  court, 
if  it  shall  appear  the  suit  was  commenced  without  any  reasonable  or 
justifiable  cause: 

Complaint]  In  an  action  for  a  separation  on  account  of  cruel  treat- 
ment, the  plaintiff  cannot  insert  in  her  complaint  a  charge  of  adultery, 
and  ask  for  a  judgment  dissolving  the  marriage  contract,  if  that  charge 
should  be  sustained.(8) 

The  complaint  must  specify,  particularly,  the  nature  and  circum- 
stances of  the  complaint  on  which  the  plaintiff  relies,  and  must  set 
forth  times  and  places  with  reasonable  certainty.(4)  , 

The  complaint  should  be  sworn  to,  in  the  usual  manner' of  verifying 
complaints,  though  it  may  be  without  oath. 

Defence.]  The  defendant  may  be  permitted  to  prove,  in  his  justifica- 
tion, the  ill  conduct  of  the  plaintiff,  and  if  such  defence  is  established 
to  the  satisfaction  of  the  court,  the  complaint  will  be  dismissed.(5) 


(1)  Aprenfeldt  v.  Aprenfeldt,  1  Hoff.  Rep.  i1. 

(2)  Burr  v.  Burr,  in  Chan.  Oct.  21,  1842. 

(3)  Smith  V.  Smith,  4  Paige,  92.  .     (4)  2  R.  S.  U1,  sea  50,  (orig.  sec.  52.) 
(5)  2  R.  S.  147,  sec.  51,  (orig.  sec.  53.) 
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r  Heference.]  If  no  answer  is  put  in,  or  the  facts  charged  are  admitted 
by  the  answer,  the  plaintiff  may  apply,  on  any  regular  motion  day,  or 
in  term,  for  a  reference  to  take  proof  of  the  material  facts  charged 
in  the  complaint.(l) 

The  referee,  upon  such  reference,  may  take  the  examination  of  the 
plaintiff,  on  oath,  as  to  any  cruel  or  inhuman  treatment  alleged  in  the 
complaint,  which  took  place  when  no  witnesses  were  present  who  are 
competent  to  testify  to  the  facts,  on  such  reference.(2) 

Proofs^  '  If  the  defendant  put  ia  an  answer,  denying  the  allegations 
of  the  complaint,  an  issue  may  be  applied  for  in  the  usual  manner. 

Trial  and  judgmmi.']  No  judgment  for  a  separation  or  limited 
divorce  can  be  made,  of  course,  by  the  default  of  a  defendant,  or  in 
consequence  of  his  neglect  to  appear  at  the  trial,  or  by  consent.(3) 

The  cause  is  to  be  tried  at  a  stated  term  of  the  court,  or  upon  the 
coming  in  of  the  referee's  repoi't.(4) 

Upon  adjudging  a  separation,  the  court  may  make  such  further  judg- 
ment as  the  nature  and  circumstances  of  the  case  may  require ;  and 
may  make  such  order  and  judgment  for  the  suitable  support  and  main- 
tenance of  the  wife  and  her  children,  or  any  of  them,  by  the  husband, 
or  out  of  his  property,  as  may  appear  just  and  proper.(5)  And 
although  a  judgment  for  separation  from  bed  and  board  be  not  made, 
the  court  may  make  such  order  or  judgment  for  the  support  and  main- 
tenance of  the  wife  and  her  children,  or  any  of  them,  by  the  husband, 
or  out  of  his  property,  as  the  nature  of  the  case  renders  suitable  and 
.proper.(6) 

After  a  judgment  for  a  separation  forever,  or  for  a  limited  period, 
has  been  pronounced,  it  may  be  revoked  at  any  time,  by  the  same 
court  by  which  it  was  pronounced,  under  such  regulations  and  restric- 
tions as  the  court  may  impose,  upon  the  joint  application  of  the  par- 
ties, and  upon  their  producing  satisfactory  evidence  of  their  recon- 
ciliation.(7) 

Whenever  the  court  shall  make  a  judgment  requiring  a  husband  to 
provide  for  the  maintenance  of  his  children,  or  for  an  allowance  to  his 
wife,  the  court  may  require  him  to  give  reasonable  security  for  such 
maintenance  and  allowance.  Upon  his  neglect  or  refusal  to  give  the 
security,  or  upon  default  in  paying  the  amount,  the  court  may  seques- 
ter his  personal  estate,  and  the  rents  and  profits  of  his  real  estate,  and 


(1)  Rule  64. 

(2)  Rule  66.  (3)  Rule  70. 

(4)  Idem.  (5)  2  R.  S.  lit,  sec.  52,  (orig.  boo.  54.) 

(6)  Id.  ib.,  sec.  53,  (orig.  sec.  55.)  (1)  Id.  ib.,  sec.  54,  (orig.  sec.  66.) 
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may  appoint  a  receiver,  and  apply  the  funds  towards  sucTi  maintenance 
and  allowance  as  shall,  from  time  to  time,  seem  just  and  reasonable.(l) 

Orders  for  custody  and  education  of  children.]  The  statute  also 
directs  that,  in  a  suit  brought  by  the  wife  for  a  separation,  the  court 
may,  during  the  pendency  of  the  cause,  or  at  the  trial,  or  afterwards, 
as  occasion  may  require,  make  such  order  as  between  the  parties,  for 
the  custody,  care  and  education  of  the  children  of  the  marriage,  as 
may  seem  necessary  and  proper;  and  may,  at  any  time  thereafter, 
annul,  vary,  or  modify  such  order.(2) 


SECTION- III. 

ALIMONY  AND  EXPENSES. 


When  allowed.']  It  is  provided  by  statute,  that  in  every  suit  brought, 
either  for  a  divorce  or  for  a  separation,  the  court  may,  in  its  discretion, 
require  the  husband  to  pay  any  sums  necessary  to  enable  the  wife  to 
carry  on  the  suit  during  its  pendency.  And  it  may  give  judgment  for 
costs  against  either  party,  and  award  execution  for  the  same.  Or  it 
may  direct  such  costs  to  be  paid  out  of  any  property  sequestered,  or 
in  the  power  of  the  court,  or  in  the  hands  of  a  receiver.(3) 

Alimony  is  the  allowance  made  to  the  wife,  for  her  support  or  main- 
tenance. 

An  allowance  to  a  wife  of  alimony  and  money  to  carry  on  a  suit, 
instituted  by  her  for  a  divorce,  is  almost  a  matter  of  course.(4)  And  it 
will  be  made,  notwithstanding  the  defendant  puts  in  an  answer  deny- 
ing the  marriage.(5)  She  is  also  entitled  to  temporary  alimony,  up  to 
final  judgment,  notwithstanding  a  jury  has  given  a  verdict  of  adultery 
against  her.(6)  And  where  the  wife  is  the  defendant  in  a  suit  for  di- 
vorce, if  she  denies  on  oath  the  charge  of  adultery,  or  shows  a  valid 
defence,  by  reason  of  condonation  or  otherwise,  she  is  entitled  to  a 
reasonable  allowance  for  her  support  pending  the  litigation,  and  to  en- 
able her  to  defend  the  suit.(7)  And  this,  although  affidavits  are  pre- 
sented on  the  part  of  the  husband,  showing  the  guilt  of  the  wife.(8) 


(1)  2  R.  S.  148,  sec.  58,  (orig.  sec.  60.)  (2)  Id.  ib.,  see.  5T,  (orig.  see.  59.) 

(3)  Id.  ib.  see.  56,  (orig.  sec.  58.) 

(4)  Wright  V.  Wright,  1  Bdw.  62;  Hammond  v.  Hammond,  1  Clarke,  151;  Graves  t. 
Graves,  2  Paige,  62. 

(5)' Smith  V.  Smith,  1  Edw.  255.  (6)  Standford  v.  Standford,  1  Bdw.  317. 

(7)  Wood  V.  Wood,  2  Paige,  109.  (8)  Osgood  v.  Osgood,  2  Paige,  621. 
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But  an  application  on  her  part,  in  such  a  case,  for  an  allowance  to  en- 
able her  to  make  her  defence,  and  for  alimony,  will  not  be  granted, 
unless  she  denies,  in  her  petition,  on  oath,  the  truth  of  the  charge  of 
adultery,  or  shows  therein  some  valid  defence  to  the  husband's  suit.(l) 

Neither  can  an  allowance  be  made  to  a  wife  who  is  plaintiff,  for  costs 
or  alimony,  if  it  appears  upon  the  face  of  her  complaint  that  it  is  im- 
properly filed,  and  that  she  can  obtain  no  judgment  thereon.(2)  Nor 
is  it  a  matter  of  course  to  allow  temporary  alimony,  and  an  advance  to 
her  counsel,  in  an  action  by  her  for  divorce  a  mensa  et  ihora.  There 
must  appear  to  be  an  injury,  and  a  meritorious  cause  of  action. (3) 
ISTor.  will  alimony  be  allowed  to  a  wife  for  her  support  during  the  pro- 
gress of  the  suit,  when  it  appears  she  has  left  her  husband  and  gone  to 
her  father's,  who  had  agreed  with  lier  husband  that  he  would  make  no 
claim  for  the  wife's  support,  if  the  husband  would  make  no  claim  for 
her  services.(4) 

And  if  a  suit  be  brought  by  the  husband  for  a  divorce  a  mensa  et 
thora,  and  he  obtains  a  judgment,  the  wife  will  not  be  entitled  to  a 
maintenance  out  of  his  property.(5) 

Where  a  wife  commences  a  suit  against  her  husband,  and  the  hus- 
band then  brings  one  against  her  for  an  absolute  divorce,  on  the  ground 
of  adultery,  he  cannot  stay  the  wife's  suit  in  order  to  have  his  own 
first  heard.  In  such  case  she  is  entitled  to  temporary  alimony,  and  to 
money  to  litigate,(6) 

Where  the  husband  is  plaintiff,  his  poverty  will  not  protect  him  from 
supplying  money  for  temporary  support,  and  to  enable  the  wife  to 
make  a  defence.  He  must  conform  to  the  general  rule,  or  abandon  his 
suit.(7) 

To  what  amount.']  The  proportion  of  the  husband's  estate,  or  income 
to  be  assigned  to  the  wife  for  alimony,  either  pending  the  litigation,  or 
on  a  final  decree  for  a  divorce  or  separation,  is  in  the  discretion  of  the 
court.  In  fixing  the  amount  of  alimony,  the  court  must  take  into  con- 
sideration the  nature  and  amount  of  the  husband's  means,  the  claims 
of  his  children  and  others  upon  him  for  sustenance  and  education,  and 
his  ability  to  support  himself,  by  his  own  exertiobs.(8) 

In  one  case,  on  a  judgment  for  divorce,  in  favor  of  the  wife,  an 
annuity  equal  to  the  value  of  one  third  of  the  husband's  property,  at 
six  per  cent.,  was  allowed  to  her  during  her  life,  for  her  alimony.    And 


(1)  Id.  ib.  (2)  "Wood  V.  "Wood,  2  Paige,  109. 

(3)  "Worden  v.  "Worden,  3  Bdw.  38t.  (4)  Bartlett  v.  Bartlett,  1  Clarke,  460. 

(5)  Palmer  v.  Palmer,  1  Paige,  276.  (6)  Mouroy  v.  Monroy,  1  Edw.  382. 

(1)  Pureell  v.  Purcell,  3  Edw.  194. 
(8)  Lawrence  v.  Lawrence,  3  Paige,  267  ;  6  John.  Ch.  Eep.  91. 
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the  court  observed,  that  if  the  conduct  of  the  wife  had  been  discreet, 
prudent  and  submissive  to  her  husband,  the  allowance  would  have 
been  greater.(l) 

The  general  rule  is  stated  by  Chancellor  Kent  to  be,  in  cases  of  limited 
divorce,  to  allow  the  wife  one-third,  or  at  least,  one-fourth,  of  the  an- 
nual income  of  the  husband's  real  estate.(2)  However,  he  states  that 
it  is  in  the  power  of  the  court  to  vary  the  allowance  from  time  to  time, 
according  to  the  circumstances  of  the  parties.    . 

The  alimony  allowed  to  the  wife,  pending  the  suit,  will  bp  limited 
to  the  actual  wants  of  the  wife,  until  the  result  of  the  suit  in  her  favor 
establishes  her  rights  to  a  more  liberal  allowance.(3)' 

Upon  an  order  directing  the  payment  of  a  monthly  sum  for  alimony, 
during  the  pendency  of  the  suit,  it  was  held,  that  the  wife  was  entitled 
to  this  allowance,  up  to  the  termination  of  the  suit,  by  a  final  decree, 
and  not  merely  to  the  time  of  the  trial,  which  resulted  in  her  favor.(4:) 

In  Burr  v.  Burr,{p)  which  was  a  suit  by  the  wife  for  a  separation,  on 
the  grpund  of  cruel  treatment,  the  case  being  considered  by  the  court 
a  very  aggravated  one,  and  the  husband's  property  being  estimated  at 
a  million  of  dollars  by  some  of  the  witnesses,  and  conceded  by  his 
counsel  to  be  worth  half  that  amount,  and  producing  an  annual  income 
of  from  thirty  to  sixty  thousand  dollars,  and  no  one  having  any  claim 
upon  the  defendant's  bounty,  except  a  son  whom  he  had  discarded, 
the  Chancellor  af&rmed  the  decree  of  the  Yice-Chancellor  directing  a 
separation  from  bed  and  board,  and  allowing  the  complainant  the  sum 
of  $10,000  a  year,  for  alimony,  payable  quarterly.  The  Vice-Chancel- 
lor having,  at  an  early  stage  of  the  cause,  allowed  the  wife  an  ad  interim 
alimony  of  $2,000  a  year.  And  the  Chancellor  directed  that  the  annuity 
should  commence  from  the  time  of  filing  the  complainant's  bill — the 
amount  of  the  ad  interim  alimony,  which  had  already  been  paid,  being 
first  deducted  therefrom.  And  that  if  the  annuity  was  not  paid  quar- 
terly, as  it  should  become  due,  it  should  bear  interest,  and  should  still 
belong  to  the  wife,  as  her  separate  property,  with  power  to  her  to  dis- 
pose of  it  as  she  pleased,  at  her  death,  if  her  husband  should  survive 
her,  by  an  instrument  in  the  nature  of  a  will. 

The  Chancellor  also  decided  that  in  a  suit  for  separation,  the  court 
has  power  to  decree  a  provision  for  the  alimony  of  the  wife,  which 
shall  continue  after  the  death  of  the  husband.  ' 


(1)  Peckford  v.  Peokford,  1  Paige,  274. 

(2)  Miller  v.  Miller,  6  Johns.  Ch.  Rep.  91.   See  also  Fishli  v.  FisUi,  2  Litt.  337 ;  Thorn- 
berry  V.  Thornberry,  i  id.  252. 

(3;  Germond  v.  Germond,  4  Paige,  643. 

(4)  Germond  v.  Germond,  1  Paige,  83. 

(5)  10  Paige,  SO,  166. 
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How  applied for^  When  in  a  suit  for  a  divorce,  or  a  separation,  the 
defendant  has  appeared,  the  application  for  alimony  and  expenses 
shall  be  made  upon  petition,  after  due  notice  to  the  opposite  party .(1) 

The  amount  may  be  settled  by  the  court  without  a  reference, 
■wherever  the  facts  are  sufficiently  before  it.(2)  In  general,  however, 
a  reference  is  directed. 

The  question  of  the  guilt  or  innocence  of  the  wife  will  not  be  entered 
into  in  settling  this  allowance,  by  hearing  conflicting  affidavits.(3)  She 
must,  however,  in  her  petition  for  alimony  deny  the  adultery,  or  show 
some  valid  defence  to  the  husband's  suit,  unless  she  has  denied  it  on 
oath  in  her  answer.(4) 

Costs.]  Where  the  wife  has  no  separate  estate,  no  judgment  can  be 
made  against  her  in  favor  of  her  husband,  for  costs.(5)  But  if  the 
judgment  is  in  her  favor,  costs  may  be  adjudged  against  the  husband.(6) 


(1)  Longfellow  v.  Longfellow,  1  Clarke,  344. 

(2)  Hammond  V.  Hamnaond,  id.  151;  Monroy  v.  Monroy,  1  Edw.  382. 

(3)  Wood  V.  Wood,  2  Paige,  114;  Osgood  v.  Osgood,  id.  621. 

(4)  Osgood  V.  Osgood,  supra ;  Wood  v.  Wood,  supra. 

(5)  De  Rose  v.  De  Rose,  Hopk.  100. 

(6)  De  Rose  v.  De  Rose,  supra. 
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[  No.  1.  ] 

NOTICE   OP  RETAINER. 


{Title  of  cause.) 

To  A.  B.,  Esq.,  Plaintiff's  Attorney. 
Sir: — 

Please  take  notice,  that  I  am  retained  to  defend  this  action. 

Dated,  &c.  Yours,  &c., 

C.  D.,  Defendant's  Attorney. 


[  No.  2.  ] 

NOTICE  OF  RETAINER,  AND  DEMAND   OF  CQPY  COMPLAINT. 

{Title  of  cause.) 

To  A.  B.,  Esq.,  Plaintiff's  Attorney. 
Sir:— 

Please  take  notice,  that  I  am  retained  as  attorney  for  the  defendant 
in  this  action,  and  demand  that  a  copy  of  the  complaint  be  served  upon 
me  at  my  office  in  the  [city  of  New  York.J 
Dated,  &c.  Yours,  &o., 

C.  D.,  Defendant's  Attorney. 


[  No.  3.  ] 

NOTICE  OF  DEMAND   OF  COPY  COMPLAINT. 

{Title  of  cause.) 

■  To  E.  F.,  Plaintiff's  Attorney. 
Sir:— 

Take  notice,  that  I  demand  a  copy  of  the  complaint  in  this  action, 
and  the  same  may  be  served  on  me,  at  my  office  in  the  [city  of  Albany.] 
Dated,  &c.  Yours,  &c., 

Gr.  H,,  Defendants  Attorney. 
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[  No.  4.  ] 

NOTICE  OF  DEMAND  TO  HAVE  THE  ACTION  TRIED  IN  THE  PEOPER  COUNTY. 

{Title  of  cause!) 

To  A.  B.,  Plaintiffs  Attorney. 

Sir:— 

Take  notice,  that  I  demand  that  the  trial  of  this  action  be  had  in  the 
county  of  Ulster,  instead  of  the  county  of  Orange,  as  designated  in  the 
complaint. 

Dated,  &c.  Yours,  &c., 

0.  D.,  Defendants  Attorney, 


[  No.  5.  ] 

NOTICE   OF   OFFER   TO   COMPROMISE. 

{Title  of  cause.) 

To  E.  v.,  Plaintiff's  Attorney. 
Sir:— 

Take  notice,  that  the  defendant  hereby  offers  to  let  judgment  be  en- 
tered against  him,  in  favor  of  the  plaintiff  in  this  action,  for  the  sum 
of  one  hundred  and  seventy-five  dollars  ;  [or  for  the  delivery  to  him 
of  the  following  described  property,  being  part  of  the  property  men- 
tioned in  the  complaint  in  this  action,  viz :  (here  describe  the  property 
the  defendant  is  willing  to  let  judgment  be  entered  for;)  ]  or,  [for  the 
following  described  real  property,  being  part  of  the  property  mentioned 
in  the  complaint  in  this  action,  viz :  (describe  same,)  and  the  like.] 
Dated,  &c. 

Yours,  &c., 

Gr.  H.,  Defendant's  Attorney. 


[  No.  6.  ] 
NOTICE  OF  ACCEPTANCE   OF  OFFER. 

{Title  of  cause.) 

To  G.  H.,  Defendant's  Attorney. 
Sir:— 

Take  notice,  that  the  plaintiff  hereby  accepts  the  offer  of  the  de- 
fendant to  let  the  judgment  be  entered  against  him,  for  the  sum  of  one 
hundred  and  seventy-five  dollars,  [or  as  the  case  may  be.] 
Dated,  &c.  Yours,  &c., 

E.  P.,  Plaintiff's  Attorney. 
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[  No.  7.  J 
SUMMONS  FOR  A  MONEY  DEMAND   ON  CONTRACT — COMPLAINT  SERVED. 

{Tide  of  cause.) 

To  the  defendant : — 
You  are  hereby  summoned,  and  required  to  answer  the  complaint 
in  this  action,  of  which  a  copy  is  herewith  served  upon  you,  and  to  serve  a 
copy  of  your  answer  to  the  said  complaint  on  the  subscriber,  at  his  ofi&ce, 
[in  the  city  of  Albany,]  within  twenty  days  after  the  service  hereof, 
exclusive  of  the  day  of  such  service ;  and  if  you  fail  to  answer  the 
said  complaint  within  the  time  aforesaid,  \h.e  plaintiff  in  this  action  will 
take  judgment  against  you  for  the  sum  of  [five  hundred  and  fifty  dol- 
lars and  seventy  cents,]  with  interest  from  the  [tenth]  day  of  [June,]  one 
thousand  eight  hundred  and  fifty- [four,]  besides  the  costs  of  this  action. 
Dated,  &o. 

Yours,  &c., 

A.  B.,  Plaintiff^s  Attorney. 


••) 


[  No.  8.  ] 

SUMMONS  FOR  MONET  DEMAND  ON  CONTRACT — COMPLAINT  NOT  SERVED, 
{Title  of  cause.) 

To  the  defendant ; — 

You  are  hereby  summoned,  and  required  to  answer  the  complaint 
in  this  action,  which  will  be  filed  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York,  at  the  City  Hall  in  said  city,  and  to  serve  a 
copy  of  your  answer  to  the  said  complaint  on  the  subscriber,  at  his 
office,  [No.  3  Nassau  street,  in  said  city,]  within  twenty  days  after  the 
service  of  this  summons  on  you,  exclusive  of  the  day  of  such  service ; 
and  if  you  fail  to  answer  the  said  complaint  within  the  time  aforesaid, 
ihe  plaintiff  in  this  action  will  take  judgment  against  you  for  the  sum 
of  [one  thousand  dollars,]  with  interest  from  the  [first]  day  of  [April,] 
one  thousand  eight  hundred  and  fifty-four,  besides  the  costs  of  this 
action. 

Dated,  &c.  Yours,  &o., 

A.  B.,  Plainiiff^s  Attorney. 


[  No.  9.  ] 

SUMMONS  AGAINST  ABSENT  OR  CONCE^^LED  DEFENDANT. 

{Title  of  cause.) 

To  the  defendant : — 
You  are  hereby  summoned  and  required  to  answer  the  complaint  in 
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this  action,  which  was  filed  in  the  office  of  the  clerk  of  the  county  of 
Oreene,  on  the  tenth  day  of  May,  1854,  and  serve*  a  copy  qf  your 
answer  on  me,  at  my  office  in  the  village  of  &atshill,  within  twenty 'days 
after  the  service  of  this  summons  on  you,  exclusive  of  the  day  of  such 
service.  And  if  you  fail  to  answer  the  said  complaint  within  the  time 
aforesaid,  the  plaintiff  will  [take  judgment  against  you  for  the  sum  ;of 
one  hundred  dollars,  with  interest  from  the  first  day  of  January,  1849, 
besides  costs,]  or,  [apply  to  the  court  for  the  relief  demanded  in  the 
complaint.] 

Dated,  &c.-  E.  F.,  Plaintiff's  Attorney. 


[  No.  10.  ] 

SUMMONS— (for   relief.)— complaint   SERVED. 

{Title  of  cause.) 

To  C.  D.,  defendant. 
Sir:— 

You  are  hereby  summoned  and  required  to  answer  the  complaint  in 
this  action,  of  which  a  copy  is  herewith  ser.ved  upon  you,  and  serve  a 
copy  of  your  answer  upon  me,  at  my  office  in  [the  village  of  Pough- 
keepsie,]  within  twenty  days  after  the  service  hereof,  exclusive  of  the 
day  of  such  service ;  and  if  you  fail  to  answer  the  complaint  as  afore- 
said, the  ^/atniiyf  will  apply  to  the  court  for  the  relief  demanded  in  the 
complaint. 

Dated,  &c.  E.  F.,  Plaintiff's  Attorney. 


[  No.  11.  ] 

SUMMONS  FOR  RELIEF — COMPLAINT  NOT    SERVED. 
-  {Title  cf  cause.) 

ToC.D.,  defendant:— 
You  are  hereby  summoned  and  required  to  answer  the  complaint  in 
this  action,  which  will  be  filed  in  the  office  of  the  clerk  of  the  county 
of  [Monroe,]  at  [the  city  of  Rochester,]  and  to  serve  a  copy  of  your 
answer  to  the  said  complaint  on  the  subscriber,  at  his  office  [in  said  city,] 
within  twenty  days  after  the  service  of  this  summons  on  you,  exclusive 
of  the  day  of  such  service  ;  and  if  you  fail  to  answer  the  said  complaint 
within  the  time  aforesaid,  the  plaintiff  in  this  action  will  apply  to  the 
court  for  the  relief  demanded  in  the  complaint. 
Dated,  &c. 

E.  F.,  Plaintiff's  Attorney. 


■'1 
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[No.  12.] 

AFFIDAVIT  TO  MOVE  TO  CHANGE  PLACE  OF  TEIAL. 
■{Title  of  cause.) 

County  of  Oneida. — 0,  D.,  defendant  in  this  potion,  being  sworn, 
says,  that  the  place  designated  in  the  complaint  for  the  trial  of  this 
action  is  the  county  of  Rensselaer ;  and  that  said  action  is  now  at  issue 
upon  a  question  qf  fact ;  that  deponent  has  fully  and  fairly  stated  the 
case  in  this  action  to  E.  P.,  his  counsel  therein,  who  resides  in,  &c., 
and  that  he  has  a  good  and  substantial  defence  on  the  nlerits,  as  he  is 
advised  by  his  said  counsel,  after  such  statement  as  aforesaid,  and  verily 
believes  to  be  true. 

And  deponent  further  says,  that  he  has  fully  and  fairly  stated  to  his 
said  counsel  the  facts  he  expects  to  prove  by  N.  J.,  of,  &c.,  and  J.  K., 
of,  &o.,  and  E.  S.,  of,  &c.,  and  that  the  testimony  of  each  and  every  one 
of  said  witnesses  is  material  and  necessary  for  this  deponent  on  the 
trial  of ,  said  action,  as  he  is  advised  by  his  said  counsel,  and  as  he 
verily  believes  to  be  true,  and  that  without  the  testimony  of  each  and 
every  one  of  said  witnesses,  he  cannot  safely  proceed  to  the  trial  of 
this  action,  as  he  is  also' advised  by  his  said  counsel,  and  verily  believes 
to  be  true. 

And  this  deponent  further  says,  that  this  action  is  brought  to  recover 
damages  upon  a  contract  for  the  erection  of  a  block  of  eight  stores  in 
the  city  of  Utica,  and  that  it  is  alleged  in  the  complaint  that  the  same 
are  no*  done  according  to  the  contract  in  a  good  and  workmanlike 
manner,  but  are  unskillfuUy  and  improperly  built ;  and  that  the  de- 
fence thereto  is  that  said  buildings  are  skillfully  and  properly  buijt, 
and  according  to  the  terms  of  the  said  contract.  And  deponent  says, 
that  the  said  contract  was  made  in  the  said  city  of  Utica,  and  that  the 
before-named  witnesses  assisted  deponent  in  the  erection  thereof  ^ 
workmen,  and  that  the  said  N.  J.  was  deponent's  foreman,  and  took 
the  principal  charge  of  said  buildings  during  the  construction  thereof 
[State  any  other  Jactg  showing  how  the  witnesses  may  be  material  and  neces- 
sary, and  why  the  place  of  trial  should  be  changed.'] 

Sworn,  &c.  C.  D. 

• 

[  No.  13.  ]  . 

KOTICE  OF  MOTION  TO  CHANGE  PLACE  OF  TRIAL. 

(Title  of  cause.) 

To  B.  F.,  Plaintiff^  Attorney. 
Sire- 
Take  notice,  that  upon  the  affidavit  (with  a  copy  of  which  you 
are  herewith  served,)^!  shall  move  this  court  at  a  special  term  thereof, 
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to  be  held  at  the  City  Hall,  in  the  city  of  Albany,  on  the  last  Tuesday 
of  November  next,  at  the  opening  of  the  court,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  changing  the  place  of  tria}  of  this 
action  from  the  county  of  Eenssselaer  to  the  county  of  Oneida,  with 
costs  of  motion  to  abide  the  event  of  the  suit,  and  for  such  further  or 
for  such  other  order  as  the  court  may  grant. 
Dated,  &c. 

Gr.  H.,  Defendants  Attorney. 


[  No.  14.  ] 

OEDEE  CHANGING  PLACES  OP  TRIAL, 
{Titl^  of  cause.) 

On  reading  and  filing  an  affidavit  and  notice  of  motion,  with  proof 
of  due  service  thereof,  on  the  plaintiff's  attorney,  and  after  hearing 
Mr.  Gr.  H.,  of  counsel  for  the  defendant,  and  Mr.  E.  F.,  of  counsel  for 
the  plaintiff,  [or  no  one  appearing  to  oppose,]  it  is  ordered  that  the 
place  of  trial  of  this  action  be,  and  the  same  hereby  is,  changed  from 
the  county  of  Eensselaer  to  the  county  of  Oneida,  with  ten  dollars  costs 
of  motion,  to  abide  the  event  of  the  suit. 


[  No.  15.  ] 

NOTICE  OF  TRIAL  AND  INQUEST. 
{Title  of  cause.) 

Take  notice  that  the  above  cause  will  be  brought  to  trial,  and  an  in- 
quest taken  therein,  at  a  circuit  court  appointed  to  be  held  in  and  for 
the  county  of  [Erie,]  at  the  court  house  in  the  [city  of  Buffalo,]  on  the 
[first  Monday]  in  [April]  next  at  the  opening  of  the  court,  or  as  soon 
thereafter  as  counsel  can  be  heard. 

Dated,  &c.  Yours,  &c., 

A.  B.,  Phintiff^s  Attorney. 
To 


[  No.  16.  ] 

ANOTHER  FORM. 
{Titk  of  cause.) 

Please  to  take  notice,  that  the  issue  of  fact  in  this  action,  will  be 
brought  to  trial,  and  an  inquest  taken  therein,  at  a  circuit  court  ap- 
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pointed  to  be  held  in  and  for  the  [city  aiid]  county  of  [New  York,]  at 
the  [City  Hall]  of  the  said  [city,]  on  the  [first  Monday]  of  [June,]  at 
ten  o'clock  in  the  forenoon  of  the  same  day. 
Dated  the  15th  day  of  May,  1854. 
Yours,  &c., 

0.  D.,  Attorney  for 
To  A.  B.,  Esq.,  Attorney  for 


[  No.  17.  ] 

NOTICE  OF  AEG0MENT. 

(Tith  of  cause.) 

Sir:— 
Please  to  take  notice,  that  the  [exceptions]  or  [case,]  or  [appeal] 
in  the  above  action,  will  be  brought  on  for  argument  before  the  justices 
of  this  honorable  court,  at  a  [general]  or  [special]  term  thereof,  to  be 
held  at  the  [court  house]  in  the  [city]  of  [Schenectady,]  on  the  [first] 
day  of  [July  next,]  at  the  opening  of  the  court  on  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard. 

Dated  the  20th  day  of  June,  1854. 

Yours,  &o., 

C.  D.,  Attorney  for 
To  A.  B.,  Esq.,  Attorney  for 


[  No.  18.  ] 

NOTICE    OF   APPLICATION   FOE  JUDGMENT,  DEFENDANT   HAVING 

APPEABED.     ^ 
{Title  of  caicse.) 

Take  notice,  that  I  shall  apply  to  the  special  term  of  this  court  at  the 
[city  of  Albany,]  on  the  [first  Monday  of  September  next,]  at  ten 
o'clock  A.M.,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  the  re- 
lief demanded  in  the  complaint  in  this  action. 

Dated,  &c. 

Youi's,  &c., 

A.  B.,  PlairUiff^s  Attorney. 
To  0.  D.,  Defondanis  Attorney. 


[  No.  19.  J 
NOTICE  OF  MOTION  FOR  JUDGMENT,  FRIVOLOUS  DEMUEEEE. 

{Title  of  cause.) 

Take  notice,  that  I  shall  apply  to  the  special  term  of  this  court,  to 
be  held  at  the  [court  house]  in  the  [city  of  Eochester,]  on  the  [first 

Vol.  IL  22 
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Monday  of  October  next,]  at  ten  o'clock  A.M.,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  judgment  in  the  above  entitled  action,  on  ae- 
count  of  the  frivolousness  of  the  demurrer. 
Dated,  &c. 

Yours,  &c., 

A.  B.,  Plaintiff's  Attorney. 
To  C.  D.,  Defendants  Attorney. 


[  Ko.  20.  ] 

NOTICE  OP  EXAMINATION  OF  PARTY  AS  A  WITNESS. 
{Tith  of  cause.) 

Take  notice,  that  I  will  examine  0.  D.,  the  defendant  in  this  action, 
before  E.  F.,  a  justice  of  this  court,  (or  county  judge  of  the  county  of 
Greene,)  at  his  ofi&ce  in  the  village  of  Catskill,  on  the  tenth  day  of  June 
inst.,  at  10  o'clock,  A.M. 
Dated,  &c. 

Yours,  &c., 

To  A.  R,,  Defendants  Attorney, 
(and)  C.  D.,  Defendant. 


A.  B.,  Phintiff^s  Attorney. 


[  No.  21.  ] 

NOTICE  OF  MOTION  TO  SET  ASIDE    JUDGMENT  ON  DEFAULT  AS- 
IRREGULAR. 

{Title  of  cause) 
Sir:— 

Please  take  notice  that  upon  the  affidavit,  of  which  the  annexed  is 
a  copy,  a  motion  will  be  made  on  behalf  of  the  defendant  in  this 
action,  at  a  special  term  of  this  court  to  be  held  at  the  City  Hall  in  the 
city  of  New  York,  on  the  tenth  day  of  June  instant,  at  10  o'clock 
A.M.  of  that  day,  to  set  aside  the  judgment  entered  by  default  against 
the  said  defendant,  and  all  subsequent  proceedings  therein,  as  irregular, 
together  with  costs  of  motion,  and  for  such  further  or  other  order  as 
the  court  may  grant. 

Dated,  &c.  .     Yours,  &c. 

A.  B.,  Defendanfs  Attorney. 

To  A.  B.,  Esq.,  Plaintiffs  Attorney. 
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[  No.  22.  ] 

NOTICE  OF  MOTION  TO  SET  ASIDE  INQUEST  AS  IREEGULAB. 

{Title  of  cause.) 
Sir:— 

Take  notice  that  on  tlie  affidavits,  of  which  the  within  are  copies, 
this  court  will  be  moved  at  a  special  term  thereof,  to  be  held  at  the 
City  Hall,  in  the  city  of  New  York,  on  the  first  day  of  May  next,  or 
as  soon  thereafter  as  counsel  can  be  heard,*  that  the  inqnaest  taken 
in  this  action,  and  all  proceedings  of  the  plaintiff  subsequent  thereto,, 
be  set  aside  for  irregularity,  with  costs,  and  for  such  further  or  other 
order  as  the  court  may  grant. 

Dated,  &o.  Yours,  &c. 

A.  B.,  Defendants  Attorney. 
To  C.  D.,  Esq.,  Plaintiff's  Attorney. 


[  No.  23.  J 

TO  SET  ASIDE  REGULAR  INQUEST. 
(Title  of  cause.) 

[As  in  the  last  form  to  the  *,  then]  that  the  inquest  taken  in  this 
action  be  set  aside  on  such  terms  as  to  the  court  s];iall  seem  just,  and 
for  such  further  or  other  order  as  the  court  may  grant. 

[Date,  &c.,  as  above.] 


[  No.  24.  ] 

I 

V 

NOTICE    OF     MOTION    TO    STRIKE    OUT    IRRELEVANT    OB    REDUNDANT 
MATTER  IN  A  PLEADING. 

{Title  of  cause.) 

Sir:— 

Please  take  notice  that  on  the  copy  complaint  (or  copy  answer) 
served  in  this  action,  [and  on  an  affidavit  of  which  the  annexed  is  a 
copy,]  a  motion  will  be  made  at  a  special  term  of  this  court,  to  be  held 
at  the  City  Hall,  in  the  city  of  New  York,  on  the  first  day  of  May 
next,  at  10  o'clock  A.M.  of  that  day,  to  strike  out  the  4:th,  5th  and 
6th  folios  of  said  complaint  (or  answer)  as  irrelevant  (or  redundant), 
with  the  costs  of  motion,  and  for  such  further  or  for  such  other  order 
as  the  court  may  grant. 

Dated,  &c.  Yours,  &c. 

A.  B.,  Attorney  for 

To  0.  D.,  Esq.,  Attorney  for 
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[  No.  25.  ] 

NOTICE  OF  MOTION  FOR  LEAVE  TO  AMEND  PLEADING. 

(Title  of  cause.) 
Sir:— 

Please  take  notice  that  upon  the  pleading  served  in  this  action,  and 
upon  an  affidavit  and  amended  complaint  (or  answer)  of  which  copies 
are  annexed,  a  motion  will  be  made  at  a  special  term  of  this  court,  to 
be  held  at  the  City  Hall,  in  the  city  of  New  York,  on  the  tenth  day 
of  May,  instant,  for  leave  to  serve  said  amended  complaint  (or 

answer)  in  this  action,  or  for  such  other  or  further  order  as  to  the 
court  may  seem  just. 

Dated,  &c.  Yours,  &c. 

A,  B.,  Attorney  for 

C.  D,,  Attorney  for 


[  No.  26.  J 

NOTICE  OF  MOTION  FOE  LEAVE   TO  SERVE  SUPPLEMENTARY  PLEADING. 

[Like  the  foregoing,  except  the  word  "  supplementary"  instead  of 
"  amended."] 


[  No.  27.  ] 

NOTICE   OF  MOTION  FOR  REFERENCE. 
{Title  of  cause.) 

Sir:— 

Please  take  notice  that  on  the  affidavit  of  which  the  annexed  is  a 
copy,  and  the  pleadings  in  this  action,  a  motion  will  be  made  at  a 
special  term  of  this  court,  to  be  held  at  the  City  Hall,  in  the  city  of  New 
York,  on  the  tenth  day  of  June  instant,  at  10  o'clock  A.M.  of  that 
day,  (or  at  the  opening  of  the  court  on  that  day,)  to  refer  this  action 
to  A.  B.,  of  ,  &c. ;  0.  D.,  of  ,  &o. ;  and  E.  P.,  of  ,  &c.,  or  to  any 
one  or  more  of  said  persons,  with  costs  to  abide  the  event  of  the  suit, 
and  for  such  further  or  other  order  as  the  court  may  grant. 

Dated,  &c.  Yours,  &c. 

G.  H.,  Attorney  for 
To  I.  J.,  Esq.,  Attorn^  for 
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[  No.  28.  J 

NOTICE   OF  KEFEBENCE. 

{Title  of  cause.) 

Sir:— 

Please  to  take  notice,  that  the  referees  or  (referee)  appointed  by  the 
court,  will  meet  at  the  office  of  the  subscriber,  ISTo.  8  Wall  street,  in 
the  city  of  New  York,  on  the  20th  day  of  July  instant,  at  10  o'clock 
in  the  forenoon  of  the  same  day,  to  hear  and  determine  the  matters  in 
controversy  between  the  parties  in  the  above  entitled  cause,  and  report 
thereon. 

Dated  the  5th  day  of  July,  1854. 

Yours,  &c. 

A.  B.,  Attorney  for 

To  C.  D.,  Esq.,  Attorney  for 


[  No.  29.  J  . 

ANOTHER  FORM. 

{T^tle  of  cause.) 

Please  take  notice  that  this  action  will  be  brought  to  trial  before  A. 
B.,  Esq.,  the  sole  referee  appointed  therein  (or  A.  B.,  0.  D.,  and  E.  F., 
the  referees  appointed  therein)  by  the  court,  at  the  office  of  Gr.  H., 
(describing  the  place,)  on  the  10th  day  of  June  instant,  at  3  o'clock 
P.M.  of  that  day. 

Dated,  &c.  Yours,  &c. 

M.  N.,  Attorney  for 
To  K.  L.,  Esq.,  Attorney  for 


[  No.  30.  ] 

AFFIDATIT  TO   MOVE  FOR  REFERENCE. 

{Title  of  cause.) 

Dutchess  County,  ss : — A.  B.,  plaintiff  in  this  action,  being  duly 
sworn,  doth  depose  and  say,  that  the  same  is  at  issue  upon  a  question 
of  fact,  and  tiiat  the  trial  thereof  will  require  the  examination  of  a  long 
account  on  the  part  of  the  (plaintiff)  or  (defendant.) 
Sworn,  &o. 
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[  No.  31.  ] 

NOTICE  TO  PEODUCE  PAPEES  ON  TRIAL. 

{Tiik  of  cause.) 

Take  notice,  that  you  are  hereby  required  to  produce,  on  the  trial 
of  this  case,  a  certain  promissory  note  (or  receipt),  made  (or  signed)  by 
E.  F.,  (here  describe  the  paper) ;  or  in  default  thereof,  parol  (or  "  secon- 
dary") evidence  will  be  given  of  its  contents. 

Yours,  &c. 


°) 


To  J.  R,  Plaintiff^s  Attorney. 


Gr.  H.,  Attorney  for  Defendant. 


[No.32.j 

NOTICE   OF  MOTION  TO  SET  ASIDE  EEPOET  OF  EEFEEEE. 

{Title  of  cause.) 

Sir:— 

Please  take  notice,  that  upon  affidavits  of  which  the  annexed  are 
copies,  a  motion  will  be  made  at  a  special  term  of  this  court,  to  be  held 
at  the  City  Hall,  in  the  city  of  New  York,  on  the  20th  day  of  June, 
instant,  at  10  o'clock  A.M.  of  that  day,  that  the  report  of  the  referee 
(or  referees)  in  this  action  be  set  aside  with  costs;  or  for  such  further 
order  as  the  court  may  grant. 

Dated,  &c.  A.  B.,  Attorney  for 

To  C.  D.,  Esq.,  Attorney  for 


[  No.  38.  J 

NOTICE  OF  MOTION  TO  CONFIEM  EEPOET  OF  EEFEEEE. 
{Title  of  cause)  ^ 

Sir:— 

Please  take  notice,  that  on  the  report  of  the  referee  in  this  action, 
a  motion  will  be  made  at  a  special  term  of  this  court,  to  be  held  at  the 
City  Hall,  in  the  city  of  New  York,  on  the  day  of 

instant,  at  10  o'clock  A.M.  of  that  day,  that  said  report  of  the  referee 
in  this  action  be  confirmed,  and  for  such  other  or  further  order,  decree 
or  relief,  as  the  court  inay  see  fit  to  grant. 
Dated,  &c. 

A.  B.,  Attorney  for 
To  C.  D.,  Esq.,  Attamey  for 
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[  No.  34.  f 
NOTICE  OF  MOTION  FOR  A  COMMISSION. 
(^Title  of  cause.) 
Sir:— 
Please  take  notice,  tliat  on  the  affidavit,  of  wMoh  the  annexed  is 
a  copy,  a  motion  will  be  made  before  one  of  the  judges  of  this  court, 
at  chambers  in  the  City  Hall,  in  the  city  of  New  York,  on  the        day 
of  instant,  at  10  o'clock  A.M.  of  that  day,  that  a  commission 

issue  in  this  action,  to  be  directed  to  A.  B.,  of,  &c.,  state  of  > 

authorizing  him  to  examine,  on  oath,  0.  D.,  of,  &c.,  as  a  witness  in  this 
action,  on  behalf  of  the  plaintiff,  (or  defendant)  on  interrogatories  to  be 
annexed  to  such  commission,  in  which  defendant  (or  plaintiff )  will  be 
at  liberty  to  join. 

Dated,  &c.  Yours,  &c., 

E.  F.,  Attorney  for 
To  Gr.  H.,  Esq.,  Attorney  for 

[  No.  35.  J 

NOTICE   OF  MOTION   TO  STAY  PROCEEDINGS   TILL  SECURITY  BE   GIVEN 

FOR  .COSTS. 
{Tith  of  cause.) 
Sin- 
Please  take  notice,  that  on  affidavits,  of  which  the  annexed  are 
copies,  a  motion  will  be  made  at  a  special  term  of  this  court,  to  be 
held  at  the  City  Hall,  in  the  city  of  New  York,  on  the  day 

of  instant,  at  10  o'clock  A.M.  of  that  day,  that  *  all  the  pro- 

ceedings in  this  action  be  stayed  until  the  security  be  given  for  the 
payment  of  costs. 
Dated,  &c.  Yours,  &o., 

A.  B.,  Attorney  for 
To  C.  D.,  Esq.,  Attorney  for 


[  No.  36.  J 

NOTICE   OF    MOTION    TO   SET   ASIDE   A   SUMMONS,    PLEADING,   OR   PRO- 
CEEDING FOR  IRREGULARITY  MERELY. 

(As  in  last  form  to  the  *,  then)  the  (summons)  or  (complaint)  or 
(answer)  &c.,  be  set  aside  for  irregularity  in  this  (specify  in  what  the 
irregularity  consists)  with  costs  of  motion,  and  for  such  further  or  for 
such  other  order  as  the  court  may  grant. 

Dated,  &o.  Yours,  &o., 

A.  B.,  Attorney. 

To  B.  F.,  Attorney. 
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[  No.  37.  ] 

NOTICE  OF  SUBSTITUTION  OF  ATTORNEY  BY  CONSENT. 
{Title  of  cause) 
Sir  :— 
Please  take  notice,  that  by  the  consent,  of  which  the  above  is  a 
copy,  the  undersigned  has  been  substituted  in  the"  place  and  stead  of 
A.  B.,  Esq.,  as  attorney  for  the  plaintiff  (or  the  defendant)  in  this 
action. 
Dated,  &c.  Yours,  &c., 

0.  D.,  Attorney  for 
To  E.  F.,  Esq.,  Attorney  for  , 


[  No.  38.  ] 

NOTICE  OF  SUBSTITUTION  BY  ORDER  OF  THE  COURT. 
{Tith  of  cause.) 
Sir:— 

Please  take  notice,  that  by  the  order  of  this  court,  of  which  the 
within  is  a  copy,  the  undersigned  has  been  substituted  in  the  place 
and  stead  of  A.  B.,  Esq.,  as  attorney  for  the  plaintiff  (or  the  defendant) 
in  this  action. 
Dated,  &c.  Yours,  &c., 

C.  D.,  Attorney  for 
To  E.  P.,  Esq.,  Attorney  for 


[  No.  39.  ] 

NOTICE  OF  APPLICATION  TO  HAVE  COSTS  INSERTED  IN  ENTRY  OF 

JUDGMENT. 
{Title  of  cause.) 

To  A.  B.,  Esq.,  Defendants  Attorney. 
Sir:— 

Please  to  take  notice,  *  that  I  stall  apply  to  0.  D.,  clerk  of  the 
county  of  at  his  ofl&ce  in  ,  on  the  day  of 

next,  to  insert  in  the  entry  of  judgment,  in  this  action,  the  within  (or 
above)  sum  of  the  charges  for  costs  therein. 
Dated,  &c. 

Yours,  &G., 

E.  P.,  Plaintiff's  Attorn^. 
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[  No.  40.  ] 
ANOTHER  FOEM. 

(Like  the  above  to  the  *,  then  add)  that  the  costs,  of  which  the 
within  is  a  copy^  will  be  adjusted  by  0.  D.,  clerk  of  Dutchess  county, 
at  his  office  in  the  village  of  POugbkeepsie,  on  the  first  day  of  Sep- 
tember next,  at  nine  o'clock  in  the  forenoon. 
Dated,  &c. 

Yours,  &c, 

E.  F.,  Plaintiff's.  Attorney. 


■'J 


[No.  41.  J 

NOTICE  OF  ASSESSMENT  OF  PLAINTIFF'S  DAMAGES  AND  TAXATION 

OF  COSTS. 

{Title  of  caiise.) 
Sir  :— 

Please  take  notice,  that  the  plaintiff 's  damages  will  be  assessed, 
and  his  costs  taxed,  by  A.  B.,  clerk  of  this  court,  at  his  of&ce,  in  the 
City  Hall  of  the  city  of  New  York,  on  the        day  of  instant, 

at  10  o'clock  A.M. 

Dated,  &c..  Yours,  &c., 

0.  D.,  Attorney  for  Plaintiff. 
To  B.  P.,  Esq.,  Attorney  for  Defendant. 


[  No.  42.  ] 

NOTICE  OF  COUNTERMAND. 
{Title  of  cavse.) 
Sir:— 

Take  notice,  that  I  hereby  countermand  the  notice  of  assessment 
of  damages  (or  of  taxation  of  costs,  or  of  trial,  or  of  argument,  or  of 
motion  for  judgment)  heretofore  given  you  in  this  action. 

Dated,  &c. 

Yours,  &c., 

A.  B,,  Attorney  for 
To  0.  D.,  Esq.,  Attorney  for 
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[  No.  43.  ] 

NOTICE   OF  MOTION  FOE  DISCOVEKY  OF  PAPERS. 
{Title  of  cause.) 
Sir:— 

Please  take  notice  that,  on  the  pleadings  in  this  action,  (or  complaint, 
or  answer,)  and  the  affidavit  of  which  the  annexed  is  a  copy,  a  motion 
will  be  made  before  one  of  the  justices  of  this  court,  at  the  chambers 
thereof,  in  the  City  Hall,  in  the  city  of  New  York,  on  the  day  of 

instant,  at  10  o'clock  A.M.  of  that  day,  that  the  plaintiff  (or 
defendant)  furnish  the  defendant  (or  plaintiff)  with  a  copy  of  the  con- 
tract (or  papers),  mentioned  in  said  affidavit,  and  for  such  other  or  fur- 
ther order  as  the  justice  may  see  fit  to  grant. 
Dated,  &c. 

Yours,  &c. 

A.  B.,  Attorney  for 
To  C.  D.,  Esq.,  Attorney  for 


[  No.  44.  ] 

NOTICE  OF  MOTION  TO  DISMISS  COMPLAINT. 
{Title  of  cause.) 
Sir:— 

Please  take  notice  that  on  affidavits,  of  which  copies  are  annexed,  a 
motion  will  be  made  at  a  special  term  of  this  court,  to  be  held  at  the 
City  Hall,  in  the  city  of  New  York,  on  the  day  of  instant, 

at  10  o'clock  A^M.  of  that  day,  that  the  *  complaint  in  this  action  be 
dismissed  with  costs. 

Dated,  &c.  Yours,  &c. 

A.  B.,  Attorney  for  Defendant. 

To  C.  D.,  Esq.,  Attorney  for  Plaintiff. 


[  No.  45.  ] 

NOTICE  OP  MOTION  TO  SET  ASIDE  VERDICT    FOR  IRREGULARITY,   AND 

FOR  A  NEW  TRIAL. 

(Like  the  foregoing  form  to  the  *,  then)  verdict  rendered  in  this 
action,  to  set  aside,  for  irregularity,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event  of  the  suit,  or  that  such  other  or  further  order  may 
be  granted,  as  to  the  court  shall  seem  just  and  proper. 

[Date,  &c.,  as  the  foregoing-j 
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[  No  46.  ] 

NOTICE  OF  MOTION  TO  SET  ASIDE  JUDGMENT  AND  EXECUTION,  AND 
RESTORE  MONEY  LEVIED. 

(Like  foregoing  to  the  *  then)  judgment  in  the  action,  and  the  exe- 
cution issued  thereon  be  set  aside  for  irregularity  with  costs,  and  the 
moneys  levied  be  restored,  with  interest  from  the  time  of  such  levy. 

[Date,  &c.,  as  the  foregoing.] 


[  No.  47.  ] 

NOTICE   or  MOTION  FOR  LEAVE  TO  ISSUE  EXECUTION. 

(Like  the  preceding  to  the  *  then)  plaintiff  have  leave  to  issue  exe- 
cution in  this  action. 

Dated,  &c.  Yours,  &c. 

A.  B.,  Attorney  for  Plaintiff. 
To  C  D.,  Esq.,  Defendant. 


[  No.  48.  ] 

*  NOTICE   OF  MOTION  FOR  A  MANDAMUS. 

To  [insert  name  of  party  or  parties  proceeded  against.] 
Take  notice  that  on  affidavits  of  which  copies  are  annexed,  a  motion 
will  be  made  at  a  special  term  of  the  Supreme  Court,  to  be  held  in  the 
City  Hall,  in  the  city  of  New  York,  on  the  day  of  instant, 

at  10  o'clock  A.M.  of  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  a  writ  of  mandamus,  to  be  directed  to  (insert  to  whom,)  com- 
manding that  (here  state  the  object  of  the  writ.) 
Dated,  &c. 

Yours,  &c. 

A.  B.,  Attorney  for  C.  D. 


[  No.  49.  ] 

NOTICE   OF  MOTION  TO  STRIKE  CAUSE  FROM  THE  CALENDAR  FOR 
NOT  SERVING  PAPERS. 

{TitU  of  caiMse.) 
Sir:— 

Please  take  notice  that  on  the  affidavit,  of  which  a  copy  is  annexed, 
a  motion  will  be  made  at  the  opening  of  this  court,  at  the  Capitol,  in 
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the  city  of  Albany,  on  the  day  of  instant,  (or  next),  that 

this  action  be  stricken  from  the  calendar,  and  that  judgment  be  rendered 
in  favor  of  the  respondent,  with  costs. 
Dated,  &c. 

Yours,  &c. 

A.  B.,  Attorney  for  Respondent. 

To.  0.  D.,  Esq.,  Attorney  for  Appellant. 


[  No.  50.  ] 

NOTICE  OF  MOTIOW  TO    SET  ASIDE   DISMISSAL    OF  COMPLAINT  AT  CIR- 
CUIT,  AND  FOR  NEW  TRIAL. 
{Tith  of  cause!) 
Sir:— 

Please  to  take  notice,  that  upon  affidavits,  of  which  the  annexed  are 
copies,  a  motion  will  be  made  at  a  special  term  of  this  court,  to  be  held 
on  the  day  of  inst.,  at  the  City  Hall,  city  of  Ifew  York, 

that  *  the  judgment  of  dismissal  entered  in  this  action  be  set  aside, 
and  a  new  trial  granted,  or  for  such  other  or  further  order  as  the  court 
may  grant. 

Dated,  &c.  Yours,  &c., 

A.  B.,  Attorney  for  Plaintiff. 

To  C.  D.,  Esq.,  Attorney  for  Defendant. 


[  No.  51.  ] 

NOTICE  OP  MOTION  FOR  REFERENCE  TO  OBTAIN  SURPLUS  MONEYS. 

(Like  the  foregoing  to  the  *  then)  it  be  referred  to  A.  B.,  Esq.,  of 

the  city  of  Albany,  a  counsellor  of  this  court,  to  ascertain  and  report  the 

amount  due  the  said  M.  N.,  or  to  any  other  person,  which  is  a  lien  upon 

such  surplus  moneys,  and  as  to  the  priorities  of  the  several  liens  thereon. 

Dated,  &c. 

Yours,  &c., 

0.  D.,  Attorney  for  Defendant  E.  F. 
To  G.  H.,  Esq.,  Attorney  for  Plaintiff. 


[  No.  52.  ] 

NOTICE  OF  CLAIM  TO  SURPLUS  MONEYS. 
{Title  of  cause.) 

To  A.  B.,"  Ckrk  of  the  county  of  New   YorTc,  and  0.  D.,  Attorney  for 
Plaintiff. 

Please  take  notice,  that  the  undersigned  has  a  claim  on  the  surplus 
moneys  arising  from  the  sale  of  the  premises  in  this  action,  on  the 
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day  of  inst.,  by  virtue  of  a  lien  thereon,  under  a  judgment 

against,  (or  mortgage  given  by,)  the,  above  defendant,  B.  F.,  for  the 
sum  of  $  ,  while  the  said  E.  F.  was  the  owner  of  the  equity  of 

redemption  in  the  mortgaged  premises,  and  before  the  commencement 
of  this  action,  which  lien  is  next  in  priority  after  the  mortgage  of  the 
plaintiff  in  this  action";  and  the  whole  of  which  said  judgment,  (or 
mortgage),  with  interest  thereon  from  the  day  of  ,  is  still 

due  and  unpaid.  ' 

Dated,  &c.  Yours,  &c., 

Gr.  H.  by  J.  K.,  Attorney. 


[  No.  53.  ] 

NOTICK   OF  MOTION  FOR  A  SPECIAL  JURY. 

(Like  the  foregoing  to  the  *,  then)  the  issue  in  this  action  be  tried 
by  a  struck  jury. 

Dated,  &c.  Yours,  &c., 

A.  B.,  Attorney  for 
To  0.  D.,  Esq.,  Attorney  for 


[  No.  54.  ] 

KOTICE   OF  MOTION  FOR  A  FOREIGN  JURY.  _ 

(Like  the  preceding  to  the  *,  then)  the  issue  in  this  action  be  tried 
by  a  jury  of  the  county  of  Greene. 

(Date,  &c.,  as  above.) 


[  No.  55.  J 

NOTICE   OF   MOTION  TO  CONSOLIDATE  ACTIONS. 

{Titles  of  all  the  causes.) 

Sir:— 

Please  take  notice,  that  on  the  pleadings  in  the  several  above  entitled 

actions,  and  an  affidavit,  of  which  a  copy  is  annexed,  a  motion  will  be 

made  at  a  special  term  of  this  court,  to  be  held  at  the  City  Hall  in  the 

city  of  New  York,  on  the  day  of  inst.,  at  10  o'clock  A.M. 

of  that  day,  that  all  the  said  several  actions  be  consolidated  into  one, 

upon  such  terms  and  conditions  as  the  court  shall  direct. 

Dated,  &c. 

Yours,  &c., 

A.  B.,  Attorney  for  Defendant. 

To  0.  D.,  Esq.,  Attorney  for  Plaintiff. 
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[No.  56.] 

NOTICE  OF  FILING  REMITTITUR. 
{Tith  of  cause.) 

Sir:— 

Please  take  notice  that  the  remittitur  in  this  action  has  been  filed  in 
the  office  of  the  clerk  of  the  county  of  Albany,  and  that  judgment  will 
be  entered  thereon,  and  costs  taxed  by  the  said  clerk,  on  the 
day  of  instant,  at  10  o'clock  A.M.  of  that  day. 

Dated,  &c. 

Yours,  &c., 

A.  B.,  Attorney  for  Appellant. 
To  0.  D.,  Esq.,  Attorney,  for  Bespondent. 


[  No.  57.  ] 

NOTICE  OF  DECISION  OF  JUSTICE   OR  REFEREE. 
{Title  of  cause.) 
Sir:— 

Please  take  notice  that  the  within  is  a  copy  of  the  decision  made  by 
the  justice  [or  referee]  in  this  action,  and  that  the  said  decision  will 
be  filed  in  the  office  of  the  clerk  of  the  county  of  Albany,  and  judg- 
ment entered  thereon,  on  the  day  of  next,  at        o'clock. 

Dated,  &c. 

Yours,  &c., 

A.  B.,  Attorney  for 
To  0.  D.,  Esq.,  Attorney  for 


[  No.  58.  ] 

NOTICE   OF  ATTENDING   JUSTICE   TO  ALLOW   INTERROGATORIES. 
{Title  of  cause.) 
Sir:— 

Please  take  notice  that  the  interrogatories,  of  which  the  within  is  a 
copy,  will  be  presented  to  the  Hon.  A.  B.,  at  on  the  day 

of  next,  for  the  settlement  of  the  same. 

Dated,  &c. 

Yours,  &c., 

0.  D.,  Attorney  for 
ToE.  P.,  Esq.,  Attorney  for 
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[No.   59.  J 

AFFIDAVIT  TO  PBOCUEE  OEDEE  FOR  PUBLICATION  AGAINST  A  DEFEND- 
ANT WHO  CANNOT  BE  PERSONALLY  SERVED. 

(Tith  of  cause.) 

County  of  Schoharie. — E.  Gr.,  attorney  for  the  plaintiff  in  this  action, 
being  sworn,  says,  that  a  summons  has  been  issued  against  the  defend- 
ant in  this  action,  and  that  the  plaintiff  has  a  cause  of  action  against 
the  defendant,  upon  an  account  for  merchandise  sold  and  delivered  by 
the  plaintiff  to  the  defendant,  amounting  to  the  sum  of  two  hundred 
and  forty-one  dollars,  (or,  upon  a  promissory  note,  briefly  describing 
it,  or  any  other  cause  of  action  embraced  in  sec.  135  of  the  Code,  briefly 
describing  it,)  (or,  that  the  action  is  for  the  foreclosure  of  a  mortgage 
upon  real  property,  and  that  E.  F.,  one  of  the  defendants,  has  a  lien 
upon  the  mortgaged  premises  by  judgment,)  and  deponent  further 
says  that  the  said  defendant  is  a  resident' of  this  state,  and  has  property 
therein ;  that,  as  he  is  informed  by  the  annexed  affidavit  of  Gr.  H., 
sheriff  of  Schoharie  county,  the  said  defendant  cannot,  after  due  dili- 
gence, be  found  within  this  state. 

Sworn,  &c.  E.  Gr. 


[  No.  .60.  ] 

AFFIDAVIT     OF     SHERIFF,    OR    OTHER    PERSON,    WHO    HAS    HAD    THE 

SUMMONS   TO   SERVE. 
{Title  of  cause.) 

Schoharie  County. — Gr.  H.,  sheriff  of  said  county,  being  sworn,  says, 
that  the  summons  in  this  action,  addressed  to  the  above-named  defend- 
ant, was  delivered  to  deponent  by  E.  F.,  the  plaintiff's  attorney,  to  be 
served  on  the  said  defendant.  That,  ascertaining  that  said  defendant 
resided  in  the  town  of  Grilboa,  in  said  county,  he  went  to  his  residence 
in  said  town,  and  found  the  dwelling-house  closed,  with  a  padlock  upon 
the  outside  door;  that  he  examined. the  interior  of  the  house,  as  far  as 
he  was  able,  through  the  windows,  and  discovered  that  there  was  no 
furniture  therein ;  but  the  premises  appeared  as  if  they  had  recently 
been  occupied.  That  deponent,  being  unable  to  discover  any  person  in 
or  about  the  premises,  proceeded  to  a  Mr.  A.,  who  resided  about  half 
a  mile  from  said  premises,  and  who  was  the  nearest  neighbor  thereto, 
and  was  told  by  the  said  A.  that  the  said  defendant  was  seen  by  him 
at  his  house  on  the  evening  of  the  Friday  preceding,  and  that  the  next 
morning  he  had  left  with  his  family  and  furniture,  since  which  time  he 
had  not  returned.  Deponent  has  since  been  informed  by  several  per- 
sons, and  particularly  by  Mr,  B.  and  Mr.  0.,  that  said  defendant  had 
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left  in  the  night,  and  had  gone  into  the  state  of  Connecticut  with  his 
family.    And  deponent  believes  that  the  said  defendant  has  departed 
from  this  state,  with  intent  to  defraud  his  creditors,  (or  to  avoid  the 
service  of  the  summons  in  this  suit.) 
Sworn,  &o.  Gr.  H. 


[  No.  61.  ] 

ORDER  FOR  PUBLICATION  OF  THE  SUMMONS  AGAINST  THE  DEFENDANT, 
WHO  CANNOT   BE  PERSONALLY  SERVED. 

{Title  of  action.) 

It  appearing  to  my  satisfaction,  by  the  affidavit  of  A.  B.,  that  a  cause 
of  action  exists  against  the  above-named  defendant,  (or,  that  the  action 
1,  relates  to  real  property  in  this  state,  and  that  he  is  a  necessary  or  pro- 
per party  to  this  action,)  and  that  such  defendant  cannot  be  found  in 
this  state,  I  do  order  that  the  summons  in  this  action  be  served  on  such' 
defendant  by  the  publication  thereof,  once  in  each  week,  for  (six) 
weeks,  in  the  newspaper  printed  in  the  county  of  (Oneida,)  called  the 
(  ,)  and  also  in  the  newspaper  printed  in  the  county  of  (Brie,) 

called  the  (  ,)  (or  in  the  state  paper.)    And  I  direct  that  ■&  copy 

of  the  summons  and  complaint  in  this  action  be  forthwith  deposJ|^"  in 
the  ppst-office,  directed  to  the  said  defendant,  at  his  place  of  resid^ee. 
(This  may  be  omitted  where  the  defendant's  residence  is  not  known, 
or  cannot  with  reasonable  diligence  be  ascertained.)      ^  - 

Dated,  &c. 

B.  F.,  Justice  of  Sup.  Gt. 


[  No.  62.  ] 

AFFIDAVIT  OF  SERVICE  OF  SUMMONS. 
{Title  of  cause) 

Eensselaer  county. — A.  B.,  of  the  city  of  Troy,  in  said  county, 
being  sworn,  says,  that  on  the  first  day  of  July,  1849,  he  served  a  copy 
of  the  summons  issued  in  this  cause,  and  which  is  hereto  annexed, 
upon  C.  D.,  the  defendant  therein,  and  to  whom  the  same  is  addressed, 
and  whom  deponent  knew  to  be  the  person  mentioned  and  described 
in  the  said  summons  as  defendant  therein,  by  delivering  such  copy  to, 
and  leaving  the  same  with  said  defendant,  at  (his  dwelling  house,)  (or 
at  his  blacksmith's  shop,)  (or  at  his  store,)  in  the  town  of  Sandlake  in 
said  county. 


Sworn  before  me,  &c. 


A.  B. 
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[  No.   63.  ] 

DEMAND  OF  COPY  OF  AN  ACCOUNT. 
{Title  of  cause^ 

To  E.  F.,  Plaintiff's  Attorney. 
.Sir:— 

I  hereby  demand  a  copy  of  the  items  of  theji  account  alleged  in  the 
complaint  in  this  action. 
Dated,  &c. 

Yours,  &c. 

Gr.  H.,  Defendants  AUorney. 


[  No.  64.  J 

COPY  ACCOUNT  FURNISHED. 

{Tith  of  cause.) 

To  Gr.  H.,  Defendanis  Attorney. 
Sir  :— 

Take  notice,  that  the  following  are  the  items  of  the  account  alleged 
in  the  complaint  in  this  action,  viz  :'  (here  copy  the  items,  with  dates 
and  amounts.) 

,         '  Yours,  &c., 

E.  P.,  Plaintiff's  Attorney. 


[  No.  65.  J 

AFFIDAVIT  ANNEXED.' 

{Tith  of  cause.) 

Cayuga  county. — 'A.  B.,  plaintiff  in  this  action,  (or  0.  D.,  agent  of 

the  plaintiff,  or  E.  F.,  attorney  for  the  plaintiff,)  being  sworn,  says  that 

he  believes  the  foregoing  copy  account  to  be  true. 

Sworn,  &c. 

A.  B. 


[No.  66.] 

AFi*IDAVlT  OF   MERITS. 

{Title  of  cause.)- 

County  of  Albany. — CD.,  the  defendant  in  the  above  entitled  "Ac- 
tion, being  duly  sworn,  doth  depose  and  say  that  he  has  fully  and  fairly 
stated  the  case  in  the  above  action  to  E.  F.,  his  counsel  in  this  action, 
who  resides  in  the  city  of  Albany,  in  the  said  county ;  and  that  he  has 
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a  good  and  substantial  defence  upon  the  merits  thereof,  as  he  is  advised 
by  his  said  counsel,  after  such  statement  made  as  aforesaid,  and  verily 
believes  to  be  true. 

Sworn,  &c.,  "  0.  D. 


[  No.  67.  ] 

iFFIDAVIT   FOR   ATTACHMENT. 
{Tith  of  cause.) 

County  of  Essex. — A.  B.,  plaintifiF  in  this  action,  (or  C.  D.,  the  agent 
for  the  plaintiff  in  this  action,)  being  sworn,  says,  that  the  above-named 
defendant  is  indebted  unto  the  plaintiff  in  the  sum  of  (five  thousand 
dollars,)  which  indebtedness  arose  as  follows :  (here  set  out  cause  of 
action,  or  that  defendant  gave  plaintiff  his  promissory  note  describing 
it,  or  plaintiff  sold  and  delivered  to  defendant  goods,  &c,,)  that  a  sum- 
mons in  the  said  action  has  been  issued  (or  is  about  to  be  issued,)  to  be 
served  on  the  said  defendant  in  the  said  action. 

And  deponent  further  says,  that  the  said  defendant  is  a  (foreign  cor- 
poration, having  its  ofl&ce  and  place  of  business  at  Burlington,  in  the 
state  of  Vermont,)  (or  that  the  said  defendant  is  not  a  resident  of  this 
state,  but  a  resident  of  Amherst,  in  the  state  of  Massachusetts,)  (or 
that  the  said  defendant  has  departed  from  this  state  with  intent  to  de- 
fraud his  creditors,  or  tp  avoid  the  service  of  a  summons  upon  him.) 
[Here  state  the  facts  and  circumstances  upon  which  the  allegation  that 
the  defendant  has  departed,  &c.,  is  founded,  as  that  he  has  lately  been 
engaged  in  converting  his  property  into  money,  or  has  sold  the  goods 
in  his  store,  or  his  stock  and  farming  utensils,  for  a  less  price  than  theif 
real  value,  or  has  sold  off  his  household  furniture,  and  has  been  busily 
engaged  in  collecting  in  all  debts  and  money  owii5g  to  him,  and  that  he 
left  his  family  on  Friday  last,  stating  to  deponent  and  others  that  he 
was  going  to  the  city  of  New  York  to  purchase  goods ;  that  since  that 
tinie  he  has  not  returned  to  his  said  residence ;  that  depon'fent  has 
inquired  of  his  wife  where  said  defendant  had  gone,  and  when  he 
would  return,  and  was  told  that  he  had  gone  to  New  York  city,  and 
would  be  back  in  a  day  or  two  ;  that  deponent  has  been  informed  by 
J.  K.,  of,  &c.,  that  he  saw  the  said  defendant  on  Monday  last  at  Buffalo, 
and  that  said  defendant  informed  said  J.  K.  that  he  was  then  going  to 
the  state  of  Wisconsin,  and  intended  to  purchase  a  tract  of  land  in  that 
state,  and  after  he  was  located  he  should  send  for  his  family.  {Annex 
the  affidavit  of  the  informant.)  State  any  other  facts  or  circumstances 
indicating  an  intention  to  abscond,]  or  that  the  said  defendant  keeps 
himself  concealed  within  this  state  to  defraud  his  creditots,  or  avoid 
the  service  of  a  summons  upon  him.  (State  the  facts  and  circum- 
stances upon  which  the  allegation  is  founded.) 

Sworn.  &c. 
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[No.  68.  ] 

UNDERTAKING  FOE  ATTACHMENT. 
{Tith  of  cause.) 

Whereas,  an  application  has  been  made  by  f^e  above-named  plaintiff, 
to  the  Honorable  John  W.  Brown,  one  of  the  justices  of  the  Supreme 
Court,  for  a  warrant  of  attachment  against  the  property  of  the  above- 
named  defendant,  as  (a  non-resident  of  this  state,  or  a  foreign  corpo- 
ration, or,  an  absconding  or  concealed  debtor ;)  Now,  therefore,  we, 
N.  P.  of,  &o.,  machinist,  and  E.  S.  of,  &c.,  cabinet  maker,  undertakes 
that  if  the  said  defendant  recovers  judgment  in  this  action,  the  plaintiff 
shall  pay  all  costs  that  may  be  awarded  to  the  said  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  said  attachment,  not 
exceeding  the  sum  of  two  hundred  and  fifty  dollars.) 
'Dated,  &c.  N.  P. 

E.  S. 
(Add  afl&davit  of  jurisdiction  and  proof  or  acknowledgment  as  in 
Nos.  73,  74.) 

[  No.  69.  ] 

The  people  of  the  state  of  New  Yorh,  to  the  sheriff^  of  the  county  of 

Greeting: 

Whereas,  application  has  been  made  to  me  by  A.  B.,  plaintiff,  for 
an  attachment  against  the  property  of  C.  D.,  defendant,  setting  forth 
by  af&davit,  that  a  cause  of  action  exists  against  -the  defendant,  for 
goods,  wares  and  merchandizes,  sold  and  delivered  by  the  plaintiff  to 
the  defendant,  and  for  which  the  defendant  is  justly  indebted  unto  the 
plaintiff  in  the  sum  of  dollars,  and  that  the  said  defendant 

is  a  non:resident  of  the  state  of  New  York,  and  the  said  plaintiff  having 
giventhfi  undertaking  required  by  law.  Therefore,  you  are  hereby  com- 
manded that  you  attach  and  safely  keep  all  the  property  of  the  said 
defendant  within  your  county,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  plaintiff's  demand,  together  with  costs  and  expenses,  and 
that  you  proceed  hereon  in  the  manner  required  by  law. 

Given  under  my  hand,  at  the  city  of  New  i 
York,  this  day  of  one  S 

thousand  eight  hundred  and  fifty-four.  ) 

J.  J.   EOOSEVELT. 
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[  No.  70.  ] 

NOTICE  OF  APPLICATION  TO  DISCHARGE  ATTACHMENT. 
{Title  of  catise.) 

To  E.  F.,  Plaintiff's  Attorney, 
Sir:— 

Take  notice,  that  I  shall  apply  to  the  Hon.  Ira  Harris,  [or  to  Gr.  H., 
couQty  judge  of,  &c.,J  at  &o.,  on  &c.,  for  an  order  discharging  the  at- 
tachment in  this  action. 

Dated,  &c.  Yours,  &c., 

J.  K.,  Defendant's  Attorney. 


[  No.  71.  J 

UNDERTAKING  THEREON. 
{Title  of  cause.) 

Whereas,  a  warrant  of  attachment  has  been  granted  against  the  prop- 
erty of  the  above  defendant,  now  therefore,  we,  E.  F.,  of,  &c.,  farmer, 
and  G.  H.,  of,  &c.,  tanner,  both  freeholders,  will  on  demand  pay  to  the 
plaintiff,  the  amount  of  the  judgment  that  may  be  recovered  against 
the  defendant  in  the  said  action,  not  exceeding  however,  the  sum  of 
five  hundred  dollars,  [double  the  sum  claimed  by  the  plaintiff  in  the 
complaint.] 

Dated,  &c. 

E.  F. 
G.  H. 


[  No.  72.  ] 

UNDERTAKING  ON  GRANTING  INJUNCTION. 
{Tith  of  cause.) 

The  above-named  plaintiff  having  applied  to  .the  Hon.  John  W. 
Brown,  a  justice  of  this  court,  (or  to  the  Hon.  A.  H.  Bailey, 
county  judge  of  Greene  county,)  for  an  injunction  restraining  the  de- 
fendant from  cutting,  destroying  or  disposing  of  any  wood  or  timber 
growing  or  standing  upon  the  premises  described  in  the  complaint  in 
this  action,  as  therein  particularly  mentioned,  we,  E.  E.,  of,  &o.,  grocer, 
and  G.  H.,  of,  &c.,  merchant,  undertake  that  the  plaintiff  shall  pay  to 
the  defendant  so  enjoined,  such  damages  not  exceeding  the  sum  of  (five 
hundred  dollars)  as  he  may  sustain  by  reason  of  such  injunction,  if  the 
court  shall  finally  decide  that  the  said  plaintiff  is  not  entitled  thereto. 

Dated,  &c. 

E.  F. 
G.H.- 
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[  No.  73.  J 
AFFIDAVIT  OF  JUSTIFICATION, 

(City  and)  county  of  New  York. — B.  F.  of  the  city  of  New  York, 
and  G.  H.  of  the  same  place,  being  each  duly  sworn,  doth  each  for 
himself  depose  and  say,  that  he  is  a  resident  and  (freeholder  or  house- 
holder) within  this  state,  and  is  worth  the  sum  of  five  hundred  dollars 
over  and  above  all  his  debts  and  responsibilities  which  he  owes  or  has 
incurred. 

Sworn,  &c. 


[  No.  74.  J 

PROOF  OR  ACKKOWLEDGMENT  ANNEXED. 

City  and  county  of  New  York. — On  this  first  day  of  August,  1849, 
personally  appeared  before  me  E.  F.  and  Gr,  H.,  to  me  well  known  to 
be  the  individuals  described  in  and  who  executed  the  foregoing  under- 
taking, and  severally  acknowledged  that  they  executed  the  same. 

E.  P.,  Oommissioner  of  Deeds. 


[  No.  75.  ] 

INJUNCTION  BY  ORDER. 

It  appearing  satisfactorily  to  me  by  the  aflSdavit  of  A.  B.,  the  plain- 
tiff, (or  of  G-.  H.,  agent  for  the  plaintiff,)  that  sufficient  grounds  there- 
for exist :  I  do  hereby  order  that  the  defendant  (naming  him  or  them, 
if  any  particular  one  or  inore)  do  refrain  from  cutting,  destroying,  or  in 
any  way  disposing  of  any  wood  or  timber  now  standing  or  growing 
upon  that  certain  farm  of  land  lying  and  being  in  the  town  of  White 
Plains,  and  county  of  Westchester,  {describe  premises,)  (or  fi-om  com- 
mitting any  destruction  or  waste  upon  said  premises,)  (or  from  the 
building  and  erection  of  any  house,  store  or  other  building  against  the 
premises  of  the  plaintiff,  or  in  any  manner  obstructing  the  windows 
and  light  of  the  said  plaintiff,)  until  the  further  order  of  this  court,  and 
in  case  of  disobedience  to  this  order,  you  will  be  liable  to  the  punish- 
ment therefor  prescribed  by  law. 

Dated,  &c. 

J.  K.,  Justice,  or 
L.  M.,  Gounty  Judge. 


358  PRACTICAL  FORMS. 

[  No.  76.  ] 
UNDERTAKING  FOR  INJUNCTION  AGAINST  A  CORPORATION. 

Whereas  A.  B.  has  applied  for  an  injunction  to  suspend  the  general 
and  ordinary  business  of  the  defendant,  which  is  a  corporation ;  Now, 
therefore,  we,  I.  N.,  of,  &c.,  merchant,  and  L.  P.,  of,  &c.,  farmer,  under- 
take that  the  plaintiff  shall  pay  all  damages,  not  exceeding  the  sum  of 
(one  thousand  dollars,)  which  such  corporation  shall  sustain,  by  reason 
of  the  injunction,  if  the  court  shall  finally  decide  that  the  plaintiff  was 
not  entitled  to  such  injunction. 


Dated,  &c. 


I.  N. 
L.  P. 


[  No.  77.  j 

AFFIDAVIT  OF  SURETIES  ANNEXED. 
{Title  of  cause.)  ' 

Wayne  county .-7-I.  N.,  of,  &c.,  and  L.  P.,  of,  &c.,  being  each  duly 
sworn,  doth  each  for  himself  depose  and  say,  that  he  is  a  householder 
(or  freeholder)  of  the  state  of  New  York,  and  is  worth  the  sum  of  (one 
thousand  dollars)  over  and  above  all  debts  and  responsibilities  he  owes 
or  has  incurred. 

Sworn,  &c.  I.  N. 

L.  P. 


[  No.  78.  J 

APPROVAL  OF  JUDGE  INDORSED. 

I  approve  of  the  within  undertaking,  as  to  its  form  and  manner  of 
execution,  and  do  certify  that  each  of  the  persons  named  therein  as 
sureties,  is  worth  the  sum  of  (one  thousand  dollars)  over  and  above  all 
debts  and  responsibilities  he  owes  or  has  incurred. 

Dated,  &c.  J.  E.,  Justice  Sup.  Ct. 

{Add proof  of  acknowledgment  as  in  No.  74.) 


[  No.  79.  ] 

NOTICE   OF  MOTION  TO  DISSOLVE  INJUNCTION. 
{Title  of  cause.) 

To  E.  P.,  Plaintiff's  Attorney. 
Sir:— 

Take  notice,  that  I  shall  move  this  court,  at  a  special  term  thereof, 
to  be  held  at  the  City  Hall,  in  the  city  of  Albany,  on  the  last  Tuesday 
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of  October  next,  at  the  opening  of  tlie  court,  for  an  order  dissolving 
(or  modifying)  the  injunction  granted  and  served  in  this  action,  or  for 
such  other  relief  as  the  court  may  grant,  which  motion  will  be  founded 
upon  the  complaint  and  answer  in  this  cause. 
Dated,  &c.  Yours,  &c., 

Gr.  H.,  BefendMnis  Attorney. 


[  No.  80.  ] 

AFFIDAVIT  ON  CLAIM  FOR  DELIVERY  OF  PERSONAL  PROPERTY. 

County  of  Yates : — A.  B.  (or  E.  F.,  the  agent  or  clerk  of  the)  plain- 
tiff in  this  action,  being  duly  sworn,  says,  that  (he  is  the  owner)  or 
(that  the  said  A.  B,  is  the  owner,^  or  (entitled  to  the  possession)  of  the 
following  personal  property  claimed  in  this  action,  that  is  to  say:  (one 
span  of  grey  mares,)  (or  one  mahogany  sofa,  with  tufted  hair-cloth 
cushion  and  back,  and  ten  French  mahogany  chairs,  with  tufted  hair- 
cloth seats,)  or  (one  single  buggy  waggon,  with  leather  top  and  painted 
black,)  ,that  the  said  property  is  wrongfully  detained  from  the  plaintiff 
by  (E.  F.,  the  agent,  or  servant,  or  son  of)  the  defendant  herein.  That 
the  alleged  .cause  of  the  detention  thereof,  according  to  this  deponent's 
best  knowledge,  information  and  belief,  is  as  follows  :  (a  pretended  sale 
of  the  said  property  to  said  defendant  by  one  G.  H.)  or  (that  the  same 
is  held  by  virtue  of  a  levy,  under  an  execution  in  favor  of  J.  K.  against 
L.  M.)  that  the  said  property  has  not  been  taken  for  a  tax,  assessment 
or  fine,  pursuant  to  a  statue,  or  seized  under  an  execution  or  attach- 
ment against  the  property  of  the  plaintiff,  and  that  the  actual  value  of 
eaid  property,  according  to  the  best  knowledge  and  belief  of  this  de- 
ponent, is  (one  hundred  dollars.) 


[  No.  81.  ] 

UNDERTAKINa  ON  THE  PART  OF  THE  PLAINTIFF  TO  OBTAIN  THE  DELIV- 
ERY OF  PERSONAL  PROPERTY. 

1 

(Title  of  cause.) 

Whereas,  the  above-named  plaintiff  has  commenced  (or  is  about  to 
commence)  an  action  against  the  above-named  defendant,  for  the  re- 
covery of  certain  personal  preperty,  mentioned  and  described  in  the 
affidavit  of  said  plaintiff,  made  for  such  purpose,  to  wit :  one  mahogany 
sofa,  and  twelve  mahogany  chairs ;  Now  therefore,  we,  A.  B.,  of  the 
town  of  Little  Falls,  in  the  county  of  Herkimer,  and  0.  D.,  of  the  same 
place,  do  ackno-s^ledge  ourselves  to  be  bound  in  the  sum  of  one  hun- 
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dred  and  twenty-five  dollars  for  the  prosecution  of  the  said  action  for 
a  return  of  the  said  property  to  the  defendant,  if  return  thereof  be  ad- 
judged, and  for  the  payment  to  him  of  such  sum  as  may,  for  any  cause, 
be  recovered  against  the  plaintiff. 
Dated,  &c.  (Signed)  A.  B. 

CD. 


[  No.  82.  J 

indoeSement  of  appeoval  by  sheeipf. 

I  approve  of  the  sureties  named  in  the  within  undertaking. 
Dated,  &c. 

A.  B.,  Sheriff. 

{Add  justification  of  sureties,  as  in' No.  73,  and  acJcnowledgment,  as  in 
No.  74. 


[  No.  83.  ] 

notice  to  sheeiff,  eequieing  deliveby  of  peesonal  peopeety. 

To  the  sheriff  of  the  county  of  Ulster. 

Take  notice,  that  I  hereby  require  you  to  take  the  personal  property, 
mentioned  and  described  in  the  within  af&davit,  and  deliver  the  same 
to  A.  B.,  the  plaintiff. 

Dated,  &c.  Yours,  &c., 

E.  F.,  Plaintiff's  Attorney. 


[  No.  84.  ] 

NOTICE  TO  SHEEIFF  OF  CLAIM  TO  PEESONAL  PEOPEETY  BY  THIED  PEESON. 

To  J.  K.,  sheriff  of  Ulster  county : — 
Take  notice,  that  I  claim  the  personal  property  mentioned  and  de- 
scribed in  the  within,  (or  annexed,)  affidavit,  and  require  the  delivery 
thereof  to  me. 

Dated,  &c.  Yours,  &c., 

R.  S.,  OMmant. 

[  No.  85.  ] 

AFFIDAVIT  OF  CLAIM  BY  THIED  PEESON. 

County  of  Ulster. — R.  S.  being  sworn,  says  that  he  is  the  owner  of 
(here  describe  property)  taken  by  the  sheriff  of  said  county ;  that  he 
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purchased  the  same  from  one  J.  P.,  of  the  town  of  Kingston,  in  said 
county,  on  the  first  day  of  May  last,  and  paid  therefor  the  sum  of  one 
hundred  dollars  in  cash. 
Sworn,  &c. 


[  No.  86.  ] 

NOTICE,  BT  SHERIFF,  OF  CLAIM  BY  THIRD  PERSON. 
(Title  of  cause.) 

To  0.  D.,  Plaintiff's  Attorney. 
Sir:— 

Take  notice,  that  A.  B.  claims  the  property  taken  by  me  in  this  cause, 
and  that  I  require  to  be  indemnified  ,by  the  plaintiff  against  such  claim ; 
and  in  default  of  such  indemnity,*!  shall  not  deliver  such  property  to 
the  plaintiff,  or  keep  the  same  in  my  possession. 

Dated,  &c.  J.  K,  Sheriff. 


-[  No.  87.  ] 

UNDERTAKING   TO   INDEMNIFY   SHERIFF,   ON  CLAIM  OF  PROPERTY  BY 

THIRD  PERSON. 
{Title  of  cause.) 

Whereas,  Gr.  H.  claims  to  be  the  owner  of,  and  have  the  right  to  the 
possession  of  certain  personal  property,  to  wit,  (here  describe  it,)  which 
has  been  taken  by  J.  E.,  sheriff  of  the  county  of  Greene  ;  Now,  there- 
fore, we,  A.  M.,  of  Catskill,  grocer,  and  P.  S.,  of  same  place,  farmer,  do 
undertake  and  agree  to  indemnify  the  said  J.  K.  against  such  claim. 

Dated,  &c.  A.  M. 

P.  S. 

(Add  justification  of  sureties,  as  in  No.  73,  and  acknowledgment,  as 
in  No.  74.) 

[No.  88.  ] 

NOTICE  OF  EXCEPTING  TO  SURETIES  IN  ACTION  FOR  DELIVERY  OF  PER- 
SONAL PROPERTY. 

{Title  of  cause) 

To  J.  K.,  Sheriff  of  &c. 
Take  notice,  that  I  except  to  the  sufficiency  of  the  sureties,  to  the 
undertaking  of  the  plaintiff  in  this  action. 
Dated,  &c.  Yours,  &c., 

E.  F.,  Defendants  Attorney. 
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[  No.  89.  ] 

NOTICE  TO  SHERIFF  REQUIRING  RETURN  OF  PROPERTY  TO  DEFENDANT. 
{Title  of  cause. 

To  E.  H.,  Sheriff,  Sc. 
I  hereby  require  the  return  to  me  of  property  taken  by  you  in  this 
action. 

Yours,  &c. 

C.  D.,  Defendant. 


UNDERTAKING    THEREUPON.  ^ 

{Title  of  cause.) 

Whereas,  C.  D.  the  defendant,  requires  the  return  to  him  of  certain 
personal  property,  taken  by  E.  H.,  sheriff  of,  &c.,  in  this  action,  to  wit, 
(here  describe  property ;")  Now,  therefore,  we,  E.  F.,  of,  &c.,  farmer, 
and  Gr.  H.,  of,  &c,,  merchant,  are  bound  in  the  sum  of  five  hundred 
dollars,  (double  value  of  the  property  as  stated  in  plaintiff's  affidavit,) 
for  the  delivery  thereof  to  the  plaintiff,  if  delivery  thereof  be  adjudged, 
and  for  the  payment  to  him  of  such  sum  as  may,  for  any  cause,  be  re- 
covered against  the  defendant. 

Dated,  &c.  Yours,  &c., 

E.  P. 

G.  H. 

(Add  affidavit  of  justification  of  sureties,  as  in  No.  73,  and  proof,  or 
acknowledgment,  as  in  No.  74.) 


[  No.  90.  ] 

AFFIDAVIT  TO  HOLD  TO  BAIL  FOR  WRONGS. 
{Title  of  cause.) 

County  of  Kensselaer. — A.  B.,  plaintiff  in  this  suit,  being  duly  sworn, 
says,  that  he  has  good  cause  of  action  therein  against  the  defendant, 
arising  upon  the  following  facts,  viz. :  that  on  the  tenth  day  of  May 
last,  at  the  town  of  Nassau,  in  said  county,  the  said  defendant,  without 
any  cause  or  provocation  from  deponent,  committed  a  violent  assault 
upon  deponent,  whereby  deponent  was  much  bruised  and  inj  nred  ;  [or 
that  the  defendant  wrongfully  took  from  the  possession  of  the  plaintiff 
the  following  personal  property,  (here  describe  it)  and  converted  it  to 
his  own  use ;]  or,  that  the  defendant,  being  in  the  possession  of  the 
following  personal  property,  (here  describe  it)  wrongfully  detained  the 
same  from  the  plaintiff,  who  is  entitled  to  the  possession  thereof ;]  or 
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any  other  cause  of  action  mentioned  in  section  179  of  the  Code,  and  this 
deponent  believes  he  is  justly  entitled  to  recover  damages  for  the  griev- 
ance above  mentioned,  to  the  sum  of  one  thousand  dollars.  And  this 
deponent  further  says,  that  he  has  commenced  [or  is  about  to  com- 
mence] an  action  for  the  recovery  of  the  said  damages,  in  the  Supreme 
Court. 
And  further  this  deponent  says  not,  &c. 

Sworn,  &c.        "  ,  A.  B. 


[  No.  91.  ] 

UNDEETAKING  FOE  OElDEE  Or  AEEEST. 
{Title  of  cause.) 

Whereas,  A.  B.,  the  plaintiff  in  the  above  entitled  action.  Has  made 
application  to  the  honorable  William  Eockwell,  one  of  the  justices 
of  the  Supreme  Court,  [or  to  J.  IST.,  county  judge  of  Queen's  county,] 
for  an  order  to  arrest  C.  D.,  the  defendant  in  said  action ;  Now,  there- 
fore, we,  B.  F.,  of,  &c.,  farmer,  and  G.  H.,  of,  &c,,  gentleman,  undertake 
that  if  the  said  defendant  recover  judgment,  the  plaintiff  shall  pay  all 
costs  that  may  be  awarded  to  the  defendant,  and  all  damages  which  he 
may  sustain  by  reason  of  the  arrest,  not  exceeding  the  sum  of  [one 
hundred  dollars.] 

Blated,  &c.  E.  F. 

G.  H. 

[Add  af&davit  of  justification  as  in  ISTo.  73,  and  proof  or  acknowledg- 
ment as  in  No,  74. 


[  No.  92.  ] 

OEDEE  OF  AEEEST. 

{Title  of  cause.) 

To  the  sheriff  of  the  county  of  Eensselaer  : 

You  are  required  forthwith  to  arrest  the  defendant  in  this  action,  and 
hold  him  to  bail  in  the  sum  of  five  hundred  dollars,  and  to  return  this 
order  to  E.  F.,  plaintiff's  attorney,  at  the  city  of  Troy,  on  the  first  day 
of  September,  one  thousand  eight  hundred  and  fifty -four. 

Dated,  &c. 

Iea  Haeris,  Justice  Sup.  Gt. 


S64  PEACTIOAL  FORMS. 

[  No.  93.  J 

UNDEETAKING  OF  BAIL. 
{Title  of  cause.) 

Whereas,  C.  D.,  the  above-named  defendant,  has  been  arrested  in 
this  action  ;  Now,  therefore,  we  E.  F.,  of  the,  &c.,  grocer,  and  G.  H.,  of 
the,  &c.,  blacksmith,  do  undertake  that  the  said  defendant  shall  at  all 
times  render  himself 'amenable  to  the  process  of  the  court,  during  the 
pendency  of  the  said  action,  and  to  such  as  may  be  issued  to  enforce 
the  judgment  therein. 

Dated,  &c.  E.  F. 

G.  H. 

(Add  justification  of  sureties,  as  in  No.  73,  and  proof  or  acknowledg- 
ment as  in  No.  74.) 


[  No.  94.  ] 

THE  LIKE  WHEEE  THE  DEPENDANT  HAS  BEEN  AEEESTED  IN  AN 
ACTION  TO  EECOVEE  THE  POSSESSION  OF  PERSONAL  PROPERTY. 

{Title  of  cause.) 

Whereas,  the  above  entitled  action  has  been  brought  to  recover  the 
possession  of  personal  property,  which  is  alleged  to  be  unjustly  detained, 
and  which  is  as  follows :  (here  describe  the  property,)  and  whereas  0. 
D.,  the  defendant  in  such  action  has  been  arrested  therein ;  Now,  there- 
fore, we,  E.  F.,  of,  &c.,  farmer,  and  Gr.  H.,  of,  &c.,  innkeeper,  do  acknow- 
ledge ourselves  to  be  bound  in  the  sum  of  {double  the  value  of  the  property 
as  stated  in  the  affidavit)  for  the  delivery  of  the  said  personal  property 
to  the  plaintiff,  if  such  delivery  be  adjudged,  and  for  the  payment  to 
him  of  such  sum  as  may,  for  any  cause  be  recovered  against  the 
defendant. 

Dated,  &c.  E.  F. 

G.  H. 


[  No.  95.  ] 

NOTICE  OF  EXCEPTING  TO  BAIL. 
{Title  of  cause.) 

To  E.  F.,  Defendants  Attorney. 
Sir  :— 

Take  notice  that  I  do  not  accept  the  bail  put  in  by  the  defendant  in 
this  action. 
Dated,  &c.  Yours,  &c., 

J.  K.,  Plaintiff^s  Attorney. 
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[  No.  96.  ] 

CERTIFICATE  OF  DEPOSIT  OF  MONEY  IN  LIEU  OF   BAIL. 
{Title  ofcavse.) 

This  is  to  certify  that  I  have  received  from  the  defendant  the  sum 
of  one  thousand  dollars,  as  a  deposit,  being  the  amount  mentioned  in 
the  order  of  arrest  in  this  action. 

Dated,  ^c.  ^  3. 'K.,  Sheriff  of  Albany  county. 


[  No.  97.  ] 

CERTIFICATE  BY  CLERK. 

{Title  of  cause.) 

I  certify  that  J.  K.,  sheriff  of  Albany  county,  has  this  day  paid  into 
court  the  sum  of  one  thousand  dollars,  being  the  amount  mentioned  in 
the  order  of  arrest  in  this  action. 

Dated,  &c. 

{Duplicate.)  O.  P.,  Clerh  of  Albany  county. 

[  No.  98.  J 

NOTICE   OP  MOTION  TO  VACATE  OR  MODIFY  ORDER  OF  ARREST. 
{Title  of  cause) 
To  B.  F.,  Plaintiff's  Attorn^. 

Sir:— 
Take  notice,  that  I  shall  move  this  court,  at  the  special  term 
thereof,  to  be  held  at  the  court  house  in  the  city  of  IJtica,  on  the  first 
Monday  of  October  next,  at  the  opening  of  the  court,  to  vacate  (or 
modify)  the  order  of  arrest  in  this  action,  (or  to  mitigate  the  amount  of 
the  bail)  and  for  such  other  or  for  such  further  relief  as  the  court  may 
grant,  which  motion  will  be  founded  upon  the  affidavit,  upon  which 
the  order  of  arrest  was  granted,  (or  upon  the  affidavits,  copies  of  which 
are  herewith  served  on  you.) 

Dated,  &c.  Yours,  &c., 

A.  M.,  Defendants  Attorney. 


[  No.  99.  ] 

NOTICE  OP  BAIL  JUSTIFYING. 
{Title  of  cause.) 
To  E.  F.,  Plaintiff's  Attorney. 

Sir:— 
Take  notice,  that  the  bail  in  this  action  will  justify  before  J.  K.,  a 
justice  of  this  court,  (or  county  judge  of  Albany  county,)  or  L.  M.,  (a 
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justice  of  the  peace  of  Albany  county,)  at,  &c.,  on  the  tenth  day  of 

August  next,  at  ten  o'clock  in  the  forenoon. 

Dated,  &c. 

Yours,  &c., 

N.  P.,  Defendant'' s  Attorney,  or 

El.  S.,  Sheriff  of  Albany  county. 


[  No.  100.  ] 

NOTICE  OF  OTHER  BAIL. 
{Title  of  cause) 
To  E.  F.,  Plaintiff's  Attorney. 

Sir:— 

Take  notice,  that  John  Stiles,  hatter,  of  the  city  of  Albany,  and 
Peter  Nokes,  merchant,  of  the  same  place,  who  are  proposed  as  bail  in 
the  places  of  James  Jackson  and  John  Doe,  the  bail  already  put  in, 
will  justify,  (same  as  in  last  form.) 


[  No.  101.  J 

CERTIFICATE   OF   SURRENDER. 

{Title  of  cause) 

I  certify  that  C.  D.,  the  defendant  in  this  action,  has  this  day  sur- 
rendered himself  to  me,  (or  been  surrendered  to  me  by  his  bail)  and  is 
now  in  my  custody. 

Dated,  &c.  Yours,  &c., 

A.  K.,  Sheriff  of  Monroe  co. 


[  No.  102.  ] 
NOTICE  TO  PLAINTIFF  THAT  BAIL  WILL  BE   EXONERATED. 
{TiHe  of  cause.) 
To  J.  K.,  Plaintiff's  Attorney. 

Sir:— 
Take  notice,  that  upon  the  certificate,  a  copy  whereof  is  hereto 
annexed,  we  shall  apply  to  the  Hon.  M.  Watson,  a  justice  of  this 
court,  at  his  chambers  in  the  village  of  Catskill,  for  an  order  exoner- 
ating us  from  all  liability  as  bail  for  the  defendant  in  this  action. 
Dated,  &o. 

Yours,  &o., 

A.  P.,  and 
0.  L,,  hail. 
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[  No.  103.  ] 

ORDER  EXONERATING  BAIL. 
{Title  of  cause.) 

Proof  of  due  service  of  notice  of  an  application  to  me  to  exonerate 
the  bail  in  this  action,  on  the  plaintiff's  attorney,  having  been  fur- 
nished to  me,  I  do  hereby  order  that  the  bail  of  the  defendant  in  this 
action  be  exonerated. 

Dated,- &c. 

I  J.  K.,  Justice  Sup.  Ct. 

[No.  104.  J 

COMPLAINT  FOR  MONEYS  GENERALLY. 

Supreme  Court. — County  of  Ulster. 

A.  B.,  Plaintiff,    \ 

agt.  K 

C.  D.,  Defendant. ) 

The  complaint  of  the,  above-named  plaintiff  respectfully  shows  to 
this  court,  that  the  defendant  is  indebted  to  the  plaintiff  for  moneys  by 
the  plaintiff  paid  for  the  defendant,  in  the  sums  at  or  about  the  dates, 
to  the  persons  and  under  the  circumstances  following,  that  is  to  say  ; 
the  sum  of  one  hundred  dollars  paid  to  one  James  Jackson,  on  the  first 
day  of  May,  1849,  for  a  school  bill  against  said  defendant ;  the  sum  of 
ten  dollars  to  one  Peter  Nokes,  on  the  first  day  of  February,  1849,  for 
taxes  due  from  the  defendant,  which  several  sums  the  plaintiff  paid  at 
the  request  of  the  defendant.  The  plaintiff  claims  the  sum  of  one 
hundred  and  ten  dollars,  with  interest  from  the  above  dates  respectively, 
for  which  the  plaintiff  demands  judgment. 

,     <  J.  K.,  Plaintiff^s  Attorney. 

[No.  105.  J 

COMPLAINT  ON  PROMISSORY  NOTE,  AGAINST  ALL  THE   PARTIES. 
{Title  of  cause  same  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  the  first  day  of  July,  one  thousand  eight  hundred 
and  forty-nine,  the  defendant  C.  D.,  at  the  city  of  Buffalo,  made  his 
certain  promissory  note  in  writing,  whereby  he  promised  to  pay  to  E. 
F.,  or  order,  the  sum  of  one  thousand  dollars,  sixty  days  after  the  date 
thereof,  and  that  the  payee  thereof  indorsed  and  delivered  the  said 
note  to  the  defendant  Gr.  H.,  who  indorsed  and  delivered  the  same  to 
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the  plaintiff;  that  when  the  said  note  became  due,  it  was  duly  presented 
for  payment  to  the  defendant  0.  D.,  and  payment  thereof  was  duly  de- 
manded, but  the  same  was  not  paid ;  whereof  due  notice  was  given  to 
the  defendants  E.  F.  and  Gr.  H.  And  the  plaintiff  further  says  that  he 
is  now  the  owner  and  holder  of  the  said  note,  and  that  the  defendants 
are  indebted  to  him  upon  the  same,  in  the  sum  of  one  thousand  dollars 
principal,  together  with  interest  thereon,  from  the  fourth  day  of  August, 
one  thousand  eight  hundred  and  forty-nine,  for  which  principal  sum 
and  interest,  the  plaintiff  demands  judgment  against  the  said  maker 
and  indorsers  of  the  said  note  respectively. 

J.  E.,  Plaintiff^s  Attorney. 


[No.  106.  J 

COMPLAINT  ON  A  PROMISSOET  NOTE  AGAINST  INDORSEE. 
{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to  this 
court,  that  on  the  first  day  of  May,  one  thousand  eight  hundred  and 
forty-nine,  one  E.  H.  made  his  promissory  note  in  writing,  whereby  he 
promised  to  pay  the  defendant  0.  D.  or  order,  the  sum  of  one  hundred 
dollars,  six  months  after  date,  with  interest,  and  the  defendant  after- 
wards indorsed  the  said  promissory  note,  and  transferred  the  same 
to  the  plaintiff.  And  the  plaintiff  further  says  that  when  the  said 
promissory  note  became  due  and  payable,  the  same  was  duly  presented 
to  the  maker  thereof  for  payment,  and  payment  thereof  was  demanded 
of  the  said  maker  who  neglected  to  pay  the  same;  whereof  the  defend- 
ant was  duly  notified.  And  the  plaintiff  further  says  he  is  now  the 
lawful  owner  and  holder  of  the  said  note,  and  that  the  said  defendant 
is  indebted  to  the  plaintiff  thereupon  in  the  sum  of  one  hundred  dollars, 
besides  interest,  for  which  sum  with  interest  from  the  first  day  of  May, 
one  thousand  eight  hundred  and  forty-nine,  the  plaintiff  demands 
judgment. 

E.  Gr.,   Plaintiff's  Attorney. 


[  No.  107.  ] 

COMPLAINT  ON  A  PROMISSCRY  NOTE,  INDORSEE  AGAINST  MAKER. 

{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  the  defendant,  on  the  eighth  day  of  January,  one  thou- 
sand eight  hundred  and  forty-nine,  made  his  promissory  note  in  writing, 
whereby,  four  months  after  the  date  thereof,  he  promised  to  pay  one 
E.  F.,  or  order,  the  sum  of  five  hundred  dollars,  with  interest,  and  the 
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said  payee  thereof  indorsed  tlie  said  note  to  the  plaintiff;  that  the 
plaintiff  is  the  lawful  holder  and  owner  of  the  said  promissory  note, 
and  the  defendant  is  justly  indebted  to  him  therefor  in  the  sum  of  five 
hundred  dollars,  principal,  together  with  interest  thereon  from  the 
eighth  day  of  May,  one  thousand  eight  hundred  and  forty-nine,  for 
which  principal  sum  and  interest  the  plaintiff  demands  judgment. 

*         0.  K.,  Plaintiff's  Attorney. 

[  No.  108.  ] 

COMPLAINT  ON  PROMISSORY  NOTE,  PAYEE  OR  BEARER  AGAINST  MAKER. 
{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  the  defendant,  heretofore  at  Ballston,  made  his  promis 
sory  note  in  writing,  bearing  date  on  the  first  day  of  January,  one 
thousand  eight  hundred  and  forty-eight,  whereby  he  promised  to  pay 
the  plaintiff  (or  E.  F.,  or  bearer,)  the  sum  of  one  hundred  dollars,  with 
interest,  and  although  the  said  note  became  due  and  payable  before  the 
commencement  of  this  action,  yet  the  defendant  has  not  paid  the  same. 
And  the  plaintiff  further  says,  that  he  is  now  the  lawful  owner  and 
holder  of  said  note,  and  that  the  defendant  is  justly  indebted  to  him 
thereupon  in  the  sum  of  one  hundred  dollars  principal,  together  •  with 
interest  from  the  first  day  of  January,  1848. 

Wherefore  the  plaintiff  demands  judgment  against  the  defendant  for 

the  said  principal  sum  and  interest. 

G.  H.,  Plaintiffs  Attorney. 


[  No.  109.  ] 

COMPLAINT  FOR   MONEY   PAID,  &C. 
{Tith  of  came  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that;  on  or  about  the  first  day  of  January,  one  thousand 
eight  hundred  and  forty-eight,  the  plaintiff  paid,  laid  out  and  expended 
for  the  defendant,  and  at  his  request,  divers  sums  of  money,  that  is  to 
say,  an  account  owing  by  the  defendant  to  E.  P.,  or  (taxes  owing  by 
the  defendant,)  or  (a  school  bill  owing  by  the  defendant,)  the  sum  of 
one  hundred  dollars.  Yet  the  plaintiff  says  that  the  defendant  has  not 
paid  the  same,  but  remains  indebted  to  the  plaintiff  thereupon  in  the 
sum  of  one  hunda-ed  dollars  principal,  together  with  interest  thereoa 
from  the  first  day  of  January,  one  thousand  eight  hundred  and'  forty- 
eight,  for  which,  principal  sum  and  interest  the  plaintiff  demancfa 

j:iuigment. 

G.  H.,  Plaintiffs  Attorney. 
Vol.  n.  24 


370  PRACTICAL  FORMS. 

[N"0.    110.  J 

COMPLAINT  ON  BILL  OF  EXCl^iANGE  AGAINST  ACCEPTOR. 

(Tith  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  the  first  day  of  July,  one  thousand  eight  hundred 
and  forty -seven,  C.  D.,  at  the  city'of  Utica,  made  his  bill  of  exchange 
in  writing,  and  directed  the  same  to  E.  F.,  at  the  city  of  New  York, 
and  thereby  required  the  said  E.  F.  to  pay  to  G.  H.,  or  order,  the  sum 
of  five  hundred  dollars,  at  sight,  and  then  and  there  delivered  the  said 
bill  to  the  said  Gr.  H.,  (who  transferred  the  same  by  indorsement  there- 
on to  the  plaintiff;)  and  the  said  plaintiff  further  says,  that  on  the  tenth 
day  of  July,  one  thousand  eight  hundred  and  forty-seven,  the  said  bill 
was  duly  presented  to  the  defendant  for  acceptance,  and  that  the  de- 
fendant thereupon  duly  accepted  the  same.  And  the  plaintiff  further- 
says,  that  he  is  now  the  lawful  owner  and  holder  of  the  said  bill,  and 
the  defendant  is  justly  indebted  to  him  therefor  in  the  sum  of  five 
hundred  dollars  principal,  together  with  interest  thereon,  from  the 
tenth  day  of  July,  one  thousand  eight  hundred  and  forty-seven,  for 
which  principal  sum  and  interest  the  plaintiff  demands  judgment. 

J.  K.,  Plaintiff'' s  AUorney. 


[  No.  111.  ] 

OOTilPLAINT  ON  INLAND  BILL     OF    EXCHANGE    AGAINST  DRAWER  AND 
INDORSERS  FOR   NON-ACCEPTANCE. 

(Title,  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  the  first  day  of  March,  one  thousand  eight  hundred 
and  forty-nine,  the  defendant,  C.  D.,  at  the  city  of  Albany,  made  his 
bill  of  exchange  in  writing,  and  directed  the  same  to  one  J.  K.,  at  the 
village  of  Little  Falls,  and  thereby  required  the'  said  J.  K.,  sixty  days 
after  the  date  thereof,  to  pay  to  the  defendant,  E.  F.,  the  sum  of  one 
thousand  dollars ;  and  then  and  there  delivered  the  said  bill  to  the  de- 
fendant, B.  F.,  who  indorsed  and  delivered  the  same  to  the  defendant, 
G.  H.,  who  indorsed  the  same  to  the  plaintiff ;  and  the  said  plaintiff 
further  says  that  the  said  bill  was,  on  the  third  day  of  March,  one 
thousand  eight  hundred  and  forty-nine,  duly  presented  to  the  said  J. 
K.  for  acceptance,  and  that  the  said  J.  K.  then  declined  and  refused  to 
accept-  the  same,  whereof  the  defendants  respectively  had  due  notice. 
And  the  plaintiff  further  says  that  he  is  now  the  lawful  owner  and 
holder  of  the  said  bill,  and  the  defendants  are  justly  indebted  to  him 
therefor  in  the  sum  of  one  thousand  dollars  principal,  together  with 
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interest  thereon  from  the  first  day  of  May,  one  thousand  eight  hundred 
and  forty-nine,  for  which  principal  sum  and  interest  the  plaintiff  de- 
mands judgment  against  the  said  drawer  and  indorsers  of  the  said  bill 
respectively. 

G-.  0.,  Plaintiffs  Attorney. 


[  No.  112.  1 

COMPLAINT  ON  INLAND  BILL  OF  EXCHANGE    AGAINST  INDORSEE  FOR 

NON-ACCEPTANCE. 

(Tith  of  cause  as  in  No.  104.)  - 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to  this 
court,  that  on  the  first  day  of  January,  one  thousand  eight  hundred 
and  forty-eight,  E.  F.,  at  the  city  of  Buffalo,  made  hiis  bill  of  exchange 
in  writing,  and  directed  the  same  to  G.  H.,  at  the  city  of  Albany,  and 
thereby  required  the  said  G.  H.  to  pay  to  J.  K.  the  sum  of  five  hun- 
dred dollars  at  sight,  and  then  and  there  delivered  the  said  bill  to  the 
said  J.  K.,  who  indorsed  and  delivered  the  same  to  the  plaintiff,  (or  to 
L.  M.,  who  indorsed  and  delivered  the  same  to  the  plaintiff;)  and  the 
said  plaintiff  further  says,  that  the  said  bill  was  duly  presented  to  the 
said  G.  H.  on  the  tenth  day  of  January,  1848,  for  acceptance,  and  that 
the  said  G.  H.  declined  and  refused  to  accept  the  same,  whereof  the 
defendant,  J.  K.,  had  due  notice.  And  the  plaintiff  further  says  that 
lie  is  now  the  lawful  owner  and  holder  of  the  said  bill,  and  the  defend- 
ant is  justly  indebted  to  him  therefor  in  the  sum  of  five  hundred  dol- 
lars principal,  -together  with  interest  thereon  from  the  tenth  day  of 
January,  one  thousand  eight  hundred  and  forty-eight,  for  which  prin- 
cipal sum  and  interest,  the  plaintiff  demands  judgment. 

N.  0.,  Plaintiff^s  Attmney. 

[No.  113.  ] 

COMPLAINT  ON  INLAND  BILL  OF'  EXCHANGE    AGAINST  INDOBSER  FOB 

NON-PAYMENT. 

{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  the  first  day  of  January,  one  thousand  eight  hun- 
dred and  forty- eight,  E.  F.,  at  Penn  Yan,  in  said  county,  made  his  bill 
of  exchange  in  writing,  and  directed  the  same  to  0.  D.,  at  the  city  of 
Albany,  and  thereby  required  the  said  G.  D.  to  pay  to  the  plaintiff  the 
sum  of  five  hundred  dollars  at  sight,  and  then  and  there  delivered  the 
said  bill  to  the  said  G.  D.,  who  indorsed  and  delivered  the  same  to  the 
plaintiff  (or  to  G.  N.  or  order,  who  indorsed  and  delivered  the  same  to 
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the  plaintiff,)  and  the  said  plaintiff  further  says  that  the  said  bill  was 
duly  presented  to  and  accepted  by  the  said  C.  D.,  and  that  when  the 
said  bill  became  due  and  payable  according  to  the  tenor  and  effect 
thereof,  the  same  was  duly  presented  to  the  said  acceptor  at  the  city  of 
Albany,  on  the  tenth  day  of  January,  1849,  for  payment,  and  payment 
thereof  was  then  and  there  duly  demanded,  but  the  said  acceptor  then 
and  there  wholly  declined  and  refused  to  pay  the  same,  whereof  the 
defendant  C.  D.  had  due  notice.  And  the  plaintiff  further  says  that  he 
is  now  the  lawful  owner  and  holder  of  the  said  bill,  and  the  defendant 
is  justly  indebted  to  him  therefor  in  the  sum  of  five  hundred  dollars 
principal,  together  with  interest  thereon  from  the  tenth  day  of  January, 
one  thousand  eight  hundred  and  forty-eight,  for  which  principal  sum 
and  interest,  the  plaintiff  demands  judgment. 

J.  K,,  Phintiff^s  Attorney.. 


[  No.  114.  J 

GOMPLAINT  ON  INLAND  BILL  OF  EXCHANGE  BY  PAYEE  AGAINST  DEAWEB 

ON  NON-PAYMENT. 

{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  the  first  day  of  January,  one  thousand  eight  hund- 
red and  forty-eight,  the  defendant,  at  Goshen,  in  said  county,  made  his 
bill  of  exchange  in  writing,  and  directed  the  same  to  E.  F.,  at  the  city 
of  New  York,  and  thereby  required  the  said  E.  F.  to  pay  to  the  plain- 
tiff the  sum  of  five  hundred  dollars,  sixty  days  after  date,  and  the  said 
plaintiff  further  says,  that  afterwards,  when  the  said  bill  became  due 
and  payable  according  to  the  tenor  and  effect  thereof,  the  same  was 
duly  presented  to  the  said  E.  F.  for  payment,  at  his  office  in  the  city 
of  New  York,  and  payment  thereof  was  then  and  there  duly  demanded, 
but  the  said  E.  F.  then  and  there  wholly  declined  and  refused  to  pay 
the  same,  whereof  the  defendant  had  due  notice..  And  the  plaintiff 
further  says,  that  he  is  now  the  lawful  owner  and  holder  of  the  said 
bill,  and  the  defendant  is  justly  indebted  to  him  therefor  in  the  sum  of 
five  hundred  dollars  principal,  together  with  interest  thereon  from  the 
first  day  of  January,  one  thousand  eight  hundred  and  forty-eight,  for 
which  principal  sum  and  interest,  the  plaintiff  demands  judgment. 

G.  H.,  Plaintiff^ s  Attorney. 
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[  No.  115.  J 

COMPLAINT  ON  FOREIGN  BII^  OF  EXCHANGE  AGAINST  INDORSER  FOR 

NON-ACCEPTANCE. 

{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  the  first  day  of  January,  one  thousand  eight  hund- 
red and  forty-eight,  E.  F.,  at  the  city  of  Troy,  made  his  bill  of  exchange 
in  writing,  and  directed  the  same  to  G.  H.,  at  the  city  of  New  York, 
and  thereby  required  the  said  G.  H.  to  pay  to  J.  K.  of  the  city  of  New 
York,  the  sum  of  five  hundred  dollars,  ten  days  after  sight,  or  (at  sight,) 
>and  then  and  there  delivered  the  said  bill  to  the  said  J.  K.,  who  in- 
dorsed and  delivered  the  same  to  the  plaintiff,  or  (to  L.  M.,  who  in- 
dorsed and  delivered  the  same  to  the  plaintiff,)  and  the  said  plaintiff 
further  says,  that  the  said  bill  was,  on  the  tenth  day  of  January,  one 
thousand  eight  hundred  and  forty-eight,  duly  presented  to  the  said  Q-. 
H.  for  acceptance,  and  that  the  said  G.  H.  then  dechned  and  refused  to 
accept  the  same,  whereupon  the  said  bill  was  then  duly  protested  for 
non-acceptance  thereof, ,  of  all  which  the  defendant  J.  K.  had  due 
notice.  And  the  plaintiff  further  says,  that  he  is  now  the  lawful  owner 
and  holder  of  the  said  bill,  and  the  defendant  is  justly  indebted  to  him 
therefor  in  the  sum  of  five  hundred  dollars  principal,  together  with  in- 
terest thereon  from  the  tenth  day  of  January,  one  thousand  eight  hun- 
dred and  forty-eight,  for  which  principal  sum  and  interest,  the  plaintiff 
demands  judgment. 

N.  O.,  Plaintiff's  Attorney. 

[  No.  116.  ] 

COMPLAINT  FOR  WORK  AND  LABOR. 
{.Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  the  above-named  defendant  is  indebted  to  him  for  the 
workjilabor  and  services,  of  the  plaintiff  and  his  servants,  for  the  de- 
fendant, and  at  his  request,  at  brick  making,  at  or  about  the  following 
days  and  times  to  wit:  from  the  tenth  day  of  August,  1848,  to  the 
tenth  day  of  August,  1849,  at  the  sum  of  twenty-five  dollars  per 
month,  amounting  in  the  whole  to  the  sum  of  three  hundred  dollars, 
for  which  sum  the  plaintiff  demands  judgment. 

E.  F.,  PMntiff's  Attorney. 
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[  No,  117.  J 

complaint  on  promissory  note  qf  wife  while  sole. 

Supreme  Court. 

A.  B. 

vs. 
0.  D.  and 
E.  F.,  his  wife. 

The  complaint  of  the  plaintiff  shows,  that  heretofore  the  said  B.  F., 
before  her  intermarriage,  made  her  promissory  note,  bearing  date  the 
first  day  of  June,  one  thousand  eight  hundred  and  forty-six,  whereby 
she  promised,  six  months  after  the  date  thereof,  to  pay  to  the  plaintiff 
or  order,  one  thousand  dollars  with  interest. 

And  the  said  plaintiff  further  shows,  that  after  the  making  of  the 
said  promissory  note,  the  said  C.  D.  and  E.  F.  were  intermarried ;  and 
although  the  said  note  became  due,  and  was  payable  before  the  com- 
mencement of  this  action,  yet  the  said  E.  F.,  before  her  intermarriage, 
and  the  said  0.  D.  and  E.  F.,  since  their  intermarriage,  have  not  paid 
the  same.  And  the  plaintiff  says,  that  he  is  now  the  lawful  holder  and 
owner  of  said  promissory  note,  and  that  the  defendants  are  justly 
indebted  to  him  thereupon,  in  the  sum  of  one  thousand  dollars  with 
interest  from  the  first  day  of  June,  one  thousand  eight  hundred  and 
forty-six,  for  which  amount  he  demands  judgment. 

Gr.  H.,  Plaintiff^s  Attorney. 

Note. — ^In  a  suit  on  a  note  made  by  a  female  dum  sola,  it  is  necessary  to  join  husband 
and  wife.  Gage  v.  Seed,  15  Johns.  Rep.  403 ;  Morse  v.  Earl  &  Jackson,  13  Wend.  Rep. 
271 ;  1  Ohitt.  PI.  57. 


[  No.  118.  ] 


COMPLAINT  AGAINST  EXECUTORS  ON  PROMISSORY  NOTE  MADE  BY  THEIR 


TESTATOR. 


Supreme  Court. 


A.  B. 

vs. 

0.  D.  and  E.  F. 

Executors  of  the  last  will,  &c.,  of 

G.  H.,  deceased. 

The  complaint  of  the  plaintiff  shows,  that  the  said  G.  H.,  in  his  life- 
time, made  his  promissory  note  in  writing,  bearing  date  on  the  first  day 
of  January,  one  thousand  eight  hundred  and  fifty,  whereby  he  pro- 
mised to  pay  the  plaintiff  or  bearer  (or  order)  the  sum  of  one  thousand 
dollars  on  demand  (or  three  months  after  date)  with  interest,  and  al- 
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though  the  said  note  became  due  and  payable  before  the  commence- 
ment of  this  suit,  yet  neither  the  said  G.  H.,  in  his  lifetime,  nor  the 
said  C.  D.  and  E.  F.,  executors,  as  aforesaid,  have  paid  the  same.  And 
^  the  plaintiff  further  shows,  that  he  is  now  the  lawful  holder  and  owner 
of  said  note,  and  that  the  defendants  are  justly  indebted  unto  him 
thereupon  in  the  sum  of  one  thousand  dollars,  with  interest  from  the 
first  day  of  January,  one  thousand  eight  hundred  and  fifty,  for  which 
amount  the  plaintiff  demands  judgment  against  the  defendant. 

J.  K.,  Plamtiff's  Attorney. 


[  No.  119.  ] 
complaint  on  promissoet  note  against  surviving  maker. 
Supreme  Court. 

•     A.  B. 

vs. 
C.  D.,  survivor  of 
2.  F.,  deceased. 

Toe  complaint  of  the  plaintiff  shows,  that  heretofore  the  said  C.  D. 
and  E.  P.  made  their  promissory  note  in  writing,  bearing  date  the  first 
day  of  January,  one  thousand  eight  hundred  and  fifty,  whereby  the 
said  C.  D.  and  E.  F.  ,promised  to  pay  the  plaintiff,  or  order,  the  sum  of 
one  thousand  dollars,  ninety  days  after  the  date  thereof,  with  interest. 
And  the  plaintiff  further  shows,  that  on  or  about  the  fifth  day  of  May 
list,  the  said  E.  F.  departed  this  life,  and  the  said  C.  D.  now  survives 
h.m.  And  although  the  said  note  became  due  and  payable  before  the 
commencement  of  this  action,  yet  the  same  has  not  been  paid.  And 
thj  plaintiff  further  shows,  that  he  is  now  the  lawful  holder  and  owner 
of  said  note,  and  that  the  defendant,  0.  D.,  as  survivor  of  said  E.  F.,  de- 
,ceased,  is  justly  indebted  unto  him  thereupon,  in  the  sum  of  one  thou- 
sand dollars,  with  interest  from  the  first  day  of  April,  one  thousand 
eight  hundred  and  fifty,  for  which  amount  the  plaintiff  demands  judg- 
ment. 

•  A.  B.,  Plaintiff's  Attorney. 


[  No.  120.  J 

COMPLAINT  ON  PROMISSORY  NOTE,   PAYEE  AGAINST  MAKER. 
{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  plaintiff  shows,  that  on  the  first  day  of  March, 
one  thousand  eight  hundred  and  fifty,  the  defendant  made  his  promis- 
sory note,  whereby  he  promised  to.  pay  to  the  plaintiff  or  bearer,  (or 
order,)  the  sum  of  five  hundred  dollars,  three  months  after  the  date 
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thereof;  which  note  became  due  and  payable  on  the  first  day  of  May 
last,  and  the  same  has  not  been  paid  by  the  said  defendant.  And  the 
plaintiff  further  shows,  that  he  is  now  the  lawful  holder  and  owner  of  the 
said  note,  and  that  the  said  defendant  is  justly  indebted  to  him  thereon 
in  the  sum  of  five  hundred  dollars,  with  interest  thereon  from  the  said 
first  day  of  May  last.  For  which  sum  and  interest  the  said  plaintiff 
'demands  jtidgment.  A.  B.,  PlainUff^s  AtiomeyJ 


[  No.  121.  ] 

COMPLAINT  FOE  "WOEK,  LABOE  AND  MATEEIALS  FUENISHED. 
{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shoivs  to 
this  court,  that  the  above-named  defendant  is  indebted  to  him  for  the 
work,  labor  and  services  of  the  plaintiff  and  his  servants,  for  |he  de- 
fendant, and  at  his  request,  at  sundry  times,  and  also  for  materials  and 
other  necessary  things  supplied  by  the  plaintiff  in  and  about  Buch 
work,  labor  and  services  for  the  defendant,  as  follows :  The  buijding 
of  a  barn  by  the  plaintiff  for  the  defendant,  and  the  materials  used  in 
such  building ;  and  the  plaintiff  claims  therefor  the  sum  of  one  hun- 
dred and  fifty  dollars,  for  which  sum  the  plaintiff  demands  judgment. 

E.  F.,  Plaintiff's  Attorn^. 


[  No.  122.  J 
COMPLAINT  FOE  GOODS  SOLD,  WHEEE  THE  PRICE  IS  AGREED  UPON, 
{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  or  about  the  first  day  of  January,  one  thousand  eight 
hundred  and  forty-eight,  he  sold  and  delivered  to  the  above-named  de- 
fendant the  following  described  goods  and  chattels,  at  the  respective 
prices  below  specified  for  each  article  of  the  same,  that  is  to  say :  Five 
yards  of  broadcloth,  at  the  price  of  five  dollars  per  yard  ;  one  piece, 
containing  thirty  yards,  of  satinet  cloth,  for  the  price  of  sixT  shillings 
per  yard ;  one  barrel  of  pork,  for  the  price  of  twelve  dollars ;  the  prices 
of  which  said  goods  and  chattels,  together  amounted  to  the  sum  of  fifty- 
nine  dollars  and  fifty  cents,  which  the  defendant  promised  to  pay  the 
plaintiff  as  follows,  to  wit,  on  the  first  day  of  July,  one  thousand  eight 
hundred  and  forty-eight ;  yet  the  plaintiff  says  that  the  defendant  has 
not  complied  with  his  said  promise,  but,  on  the  contrary  thereof,  re- 
mains indebted  thereupon  in  the  sum  of  fifty-nine  dollars  and  fifty 
cents,  for  which  sum,  with  interest  from  the  first  of  day  July,  one  thou- 
sand eight  hundred  and  forty-eight,  the  plaintiff  demands  judgment. 

E.  F.,  Plaintiff's  Attorney. 
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[  No.  123.  ] 
COMPLAINT  FOR  THE  FORECLOSURE  OF  A  MORTGAGE, 

Supreme  Court. — County  of  Suffolk. 

A.  B.,  plaintiff,  \ 

against  I 

C.  D.,  E.  F.,  Gr.  H.,  and  others,  defendants. ) 

The  complaint  of  tlie  above-named  plaintiff  respectfully  shows  to 
this  court,  that  the  defendant,  C.  D.,  being  indebted  to  the  plaintiff  in 
the  sum  of  five  thousand  dollars,  for,  the  purpose  of  securing  the  pay- 
ment of  the  same,  with  interest  thereon,  on  the  first  day  of  May,  one 
thousand  eight  hundred  and  forty-eight,  executed  and  delivered  to  the 
plaintiff  his  bond,  sealed  with  his  seal,  whereby  he  bound  himself  in 
the  penalty  of  ten  thousand  dollars,  upon  condition  that  the  same  should 
be  void,  if  the  said  defendant  should  pay  to  the  said  plaintiff  the  said 
sum  of  money  first  above  mentioned  as  follows :  On  the  first  day  of  May, 
one  thousand  eight  hundred  and  forty-nine,  with  interest,  and  as  col- 
lateral security  for  the  payment  of  the  said  indebtedness,  the  said  de- 
fendant on  the  same  day  executed,  duly  acknowledged  and  delivered 
to  the  plaintiff  a  mortgage,  whereby  he  granted,  bargained  and  sold  to 
the  plaintiff  the  following  described  premises  with  the  appurtenances 
thereto,  that  is  to  say,  (here  take  in  description  of  mortgaged  pre- 
mises,) with  the  same  condition  as  the  said  bond,  and  in  case  of  default 
in  the  payment  of  the  said  sum  of  money,  or  any  part  thereof,  the 
plaintiff  was  empowered  to  sell  the  said  mortgaged  premises  in  due 
form  of  law,  anjj  out  of  the  moneys  arising  from  the  sale  to  pay  the 
said  sum  of  money  and  interest,  with  the  costs  and  expenses  of  the  pro- 
ceedings thereupon,  the  surplus  to  be  returned  to  the  mortgagor,  {tahe 
in  from  *  No.  147,  post  p.  390.) 


[  No.  124.  ] 

COMPLAINT  FOR  TAKING  PERSONAL  PROPERTY. 

{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  or  about  the  first  day  of  January,  one  thousand 
eight  hundred  and  forty-nine,  at  the  county  of  Tioga^  the  defendant 
forcibly  and  wrongfully  took  from  the  possession  of  the  plaintiff  and 
carried  away  the  following  goods  and  chattels,  that  ig  to  say,  one  grey 
mare,  one  set  of  harness,  six  sheep,  and  five  cows,  which  goods  and 
chattels  were  of  the  value  of  two  hundred  dollars.  Wherefore  the 
plaintiff  demands  that  the  defendant  may  be  adjudged  to  pay  the 
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plaintiff  damages  to  the  sum  of  two  hundred  dollars,  with  interest 

from  the  first  day  of  January,   one  thousand  eight  hundred   and 

forty-nine. 

E.  F.,  Phimifs  Attorney. 


[  No.  125.  ] 

COMPLAINT  ON  ATTORNEY'S  BILL. 

{Tith  of  caicse  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully^Jiows  to 
this  court,  that  the  above-named  defendant  is  indebted  to  l%i  in  the 
sum  of  one  hundred  dollars  for  the  work,  labor  and  attendance  of  the 
plaintiff,  by  him  done  and  bestowed  as  the  attorney  and  solicitor  of  the 
defendant,  and  at  his  request,  and  for  money  laid  out  and  paid  by  the 
plaintiff  for  the  defendant  at  his  request ;  and  the  plaintiff  says  that  the 
items  of  his  account  are  as  follows  ;  Attorney's  costs  and-^isburse- 
ments  in  an  action  in  favor  of  E.  E.,  against  the  defendant,  on  a  pro- 
missory note,  twenty-five  dollars  ;  counsel  fee  on  trial  of  cause  in  favor 
of  defendant,  against  Gr.  H.,  twenty-five  dollars ;  costs  ar^d  isburse- 
meuts,  and  counsel  fee,  in  favor  of  defendant,  against  J.  K.,  fifty 
dollars.  Wherefore,  the  plaintiff  demands  judgment  against  the  de- 
fendant for  the  sum  of  one  hundred  dollars. 

L.  M.,  Plaintiff's  Attorney. 


[  JSTo.  126.  J 

COMPLAINT  TO  RECOVER  POSSESSION  OF  PERSONAL   PROPjiRTY. 
{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  the  defendant  has  become  possessed  ofj  and  wrongfully 
detains  from  the  plaintiff  the  following  goods  and  chattels  of  the  plain- 
tiff, that  is  to  say,  one  bay  horse,  with  a  star  in  his  forehead,  one 
single  wagon,  with  leather  top,  painted  black,  one  set  single  harness, 
brass  mountings.  Wherefore,  the  plaintiff  demands  that  the  d.Jendant 
may  be  adjudged  to  deliver  to  the  plaintiff  the  said  goods  and  chattels, 
and  to  pay  the  plaintiff  damages  for  the  detention  thereof,  to  the  sum 
of  one  hundred  dollars,  and  that  the  same  may  be  forthwith  delivered 
to  the  plaintiff. 

J.  K.,  Plaintiff's  AtiSorney. 
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[  No.  127.  J 

COMPLAINT  FOE  CONATERTING  PERSONAL  PROPERTY. 
{Title^'fif  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  the  above-named  defendant  became  possessed  of  the 
following  goods  and  chattels  of  the  plaintiff,  that  is  to  say,  one  pair  of 
red  cattle,  six  milch  cows,  one  heifer,  of  the  value  of  two  hundred  dol- 
lars, and  being  so  possessed  thereof,  the  defendant  on  or  about  the  first 
day  of  August,  one  thousand  eight  hundred  and  forty-nine,  converted" 
the  said  goods  and  chattels  to  his  own  use.  Wherefore,  the  plaintiff 
demands  that  the  defendant  may  be  adjudged  to  pay,  the  plaintiff 
damages  to  the  sum  of  two  hundred"  dollars,  with  interest  from  the  first 
day  of  August,  one  thousand  eight  hundred  and  forty-nine. 

J.  K.,  Plaintiff 's  Attorney. 


[  No.  128.  J 

COMPLAINT  FOR  DETAINING  PERSONAL  PROPERTY. 
{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  plaintiff  shows  that  at  the  commencement  of  this 
action  he  was,  and  now  is  the  owner  of  the  following  personal  property, 
viz.  :  (describe  property.)  That  the  said  defendant  took  the  said  prop- 
erty, and  although  the  plaintiff  demanded  a  return  thereof,  the  defend- 
ant refused  to  return  the  same,  and  wrongfully  detained  and  still  detains 
the  same :  that  the  value  of  said  property  is  five  thousand  dollars. 

Wherefore  the  plaintiff  demands  that  the  said  property  be  returned 
to  him,  and  that  the  defendant  may  be  adjudged  to  pay  him  the  sum 
of  five  thousand  dollars  damages  for  such  wrongful  detention,  with  the 

costs  of  this  action.  • 

A.  B.,  Plaintiff's  Attorney. 


[No.  129.  J 

COMPLAINT  TO  RECOVER  POSSESSION  OF  REAL  ESTATE. 
{Title  of  cause  as  in  No.  104.)      c^V-it  "^'w  ^     ^  ■^'^v*-. 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  he  has  lawful  title  as  the  owner  in  fee  simple  to  the  fol- 
lowing described  real  estate  situate  in  the  town  of  Bern,  in  the  county 
of  Albany,  (here  describe  premises,  with  sufficient  certainty  to  enable 
an  officer  to  deliver  possession ;)  and  that  the  defend^ant  is  in  possession 
of  the  said  real  estate,  and  unlawfully  withholds  possession  of  tbe  same 
from  the  plaintiff. 
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Wherefore  the  plaintiff  demands  that  the  defendant  may  be  adjudged 
to  surrender  the  possession  of  the  said  real  esta,te  to  the  plaintiff  and  to 
pay  the  plalintiff  dajnages  for  the  unlawful  withholding  of  the  same, 
and  for  the  rents  and  profits  thereof,  to  the  sum  of  three  hundred 
dollars. 

E,  F.,  Plaintiff's  Attorney. 

[  No.  130.  ] 

COMPLAINT  FOR  AN  ACCOUNT. 
{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  .plaintiff  respectfully  shows  to 
this  court,  that  the  above-named  defendant  is  indebted  to  him  in  the 
sum  of  one  hundred  dollars,  together  with  interest  thereon,  on  an 
account  for  goods,  wares  and  merchandizes  sold  and  delivered  to  the 
defendant,  or  (for  law  books,  law  blanks  and  other  stationery.) 

Wherefore  the  plaintiff  demands  judgment  for  the  said  sum  of  one 
hundred  dollars,  with  interest  from  the  first  day  of  January,  one 
thousand  eight  hundred  and  forty-eight. 

E.  F.,  Plaintiff's  Attorney. 


[No.  131. 1 

COMPLAINT  POR  GOODS  SOLD  AT  DIFFERENT  TIMES. 
{Tiik  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to  this 
court,  that  the  plaintiff  sold  and  delivered  to  the  defendant  the  follow- 
ing described  goods  and  chattels,  at  the  times  and  for  the  prices  below 
specified  as  to  each  article,  that  is  to  say :  five  yards  of  broadcloth  on 
the  first  day  of  January,  1848,  for  the  price  of  twenty-five  dollars ;  one 
horse  on  the  tenth  day  of  January,  1848,  for  the  price  of  one  hundred 
dollars ;  and  one  covered  one-horse  wagon,  on  the  last-mentioned  day, 
for  the  price  of  one  hundred  and  fifteen  dollars ;  amounting,  in  the 
whole,  to  the  sum  of  two  hundred  and  forty  dollars,  upon  account  of 
which  said  goods  and  chattels  the  defendant  remains  indebted  to  the 
plaintiff  in  the  sum  of  100  dollars,  together  with  interest  thereon. 
Wherefore,  the  plaintiff  demands  judgment  for  the  said  sum  of  one 
hundred  dollars,  with  interest  from  the  tenth  day  of  January,  1848. 

E.  P.,  Plaintiff's  Attorney. 
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[  No.  132.  ] 

COMPLAINT  BY  ONE  CO-PAETNERSHIP  AGAINST  ANOTHER,  FOE  BALANCE 
ON  ACCOUNT  OF  GOODS  SOLD  AND  DELIVERED  AT  DIFFERENT  TIMES. 

,  {Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiffs,  show  that  they  are 
co-partners  in  trade,  in  the  city  of  New  York,  under  the  name  of  A. 
B.  &  Company,  that  between  the  first  day  of  January,  1852,  and  the 
first  day  of  January,  1853,  the  said  plaintiffs,  at  the  instance  and  re- 
quest of  the  above-named  defendants,  who  during  the  time  aforesaid, 
were  co-partners  in  trade,  under  the  name  of  C.  D.  &  Company,  sold 
and  delivered  unto  the  said  defendants  divers  goods,  wares  and  mer- 
chandize, of  the  value  of  two  thousand  five  hundred  dollars,  and 
which,  with  the  interest  thereon  from  the  times  the  several  bills  became 
due,  to  the  third  day  of  October,  1853,  amounted  to  the  sum  of  two 
thousand  seven  hundred  dollars. 

And  the  plaintiffs  farther  show,  that  the  said  defendants  have  at 
different  times  paid  unto  the  said  plaintiffs  the  sum  of  one  thousand 
and  one  hundred  dollars,  and  which  with  the  interest  thereon  from  the 
several  times  when  the  same' was  paid,  to  the  said  third  day  of  October, 
1858,  amounts  to  the  sum  of  one  thousand  two  hundred  dollars. 

And  the  said  plaintiffs  further  show,  that  the  said  defendants  are  now 
justly  indebted  unto  the  said  plaintiffs,  in  the  sum  of  one  thousand  five 
hundred  dollars,  with  interest  thereon  from  October  3d,  1853,  being  the 
balance  of  said  plaintiffs'  accounts  against  said  defendants,  after  deduct- 
ing said  payments  as  aforesaid.    Wherefore,  the  plaintiffs  demand,  &c. 


[  No.  133.  ] 

COMPLAINT  ON  BOND  FOR  PAYMENT  OF  MONEY. 

{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  abCve-named  plaintiff  respectfully  shows  to 
this  court,  that  on  the  4th  day  of  June,  1854,  the  above-named  defend- 
ant did  make  under  his  hand  and  seal  his  certain  bond,  in  the  words 
and  figures  following,  namely :  (here  set  out  the  bond.)* 

And  the  plaintiff  further  says,  that  the  defendant  has  not  paid  the 
said  sum  in  said  bond  mentioned,  or  any  part  thereof,  but  is  justly  in- 
debted to  the  plaintiff  therefor. 

Wherefore,  the  plaintiff  demands  judgment  •against  the  said  defend- 
aat,  for  the  said  sum  of  $500,  with  interest  thereoh  from  the  4th  day 
of  Juoe,  1854,  together  with  the  costs  of  this  action. 

A,  B  .,  Attorney  for  Phmtiff. 
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[  No.  134.  ] 

COMPLAINT  ON  BOND,  OTHER  THAN  FOR  PAYMENT  OF  MONEY. — ANOTHER 

FORM. 

{Title  of  cause  as  in  No.  104.) 

Tbe  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  the  fourth  day  of  June,  1854,  the  above-named 
defendant  made  his  certain  bond,  signed  with  his  seal,  and  in  the  words 
and  figures  following,  namely :  (set  out  bond). 

And  the  plaintiff  says,  that  said  defendant  after  making  said  bond, 
did  on,  &c.,  (here  set  out  the  breaches  made  by  the  defendant.)  By 
means  of  which  premises  this  plaintiff  has  sustained  damages  to  a  large 
amount,  namely,  to  the  amount  of  five  hundred  dollars,  that  the  defend- 
ant has  not  paid  §aid  five  hundred  dollars,  or  any  part  thereof,  but  has 
refused,  and  still  does  refuse  so  to  do,  to  this  plaintiff's  damage  of 
five  hundred  dollars. 

Wherefore,  the  plaintiff  demands  judgment,  &c.,  (as  in  the  usual 
form.) 

[No.  135.] 

COMPLAINT  ON  A  BOND,  WITH  CONDITION  OTHER  THAN  THE  PAYMENT 

OF  MONEY. 

(As  in  last  form  to  the  *  then)  and  the  plaintiff  further  shows  that 
the  said  bond  was  upon  condition  that  (here  set  out  condition,)  and  the 
plaintiff  says,  that  after  the  making  of  said  bond,  to  wit,  on  the 
fourth  day  of  June,  &c.,  at  &c.,  the  said  defendant  (here  assign  the 
breach.) 

Whereby  the  said  plaintiff  has  sustained  damages  to  the  amount  of 
five  hundred  dollars. 

The  plaintiff  therefore  demands,  judgment  against  the  said  defendant 
for  the  said  sum  of  five  hundred  dollars,  with  the  costs  of  this  action. 

A.  B.,  Plainiiff^s  Attorney. 


[  No.  136.  ] 

COMPLAINT  ON  POLICY  OF  INSURANCE. 

{Title  of  cause  as  in  No.  lt)4.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to  this 
court,  that  by  a  certain  policy  of  insurance,  bearing  date  the  first 
day  of  May,  one  thousand  eight  hundred  and  fifty-three,  the  defend- 
ants did  promise  and  agree,  in  consideration  of  the  sum  of  ten  dollars 
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to  them  paid  by  the  plaintiff,  the  receipt  whereof  they  acknowledged, 
to  make  good  to  the  plaintiff,  his  executors,  administrators,  and  assigns, 
all  loss  or  damage  not  exceeding  the  sum  of  1,000  dollars,  as  should 
happen  by  fire  or  in  consequence  thereof,  to  his  (here  set  forth  the 
object  insured),  contained  in  (situated  at,  or  known  as)  number  200 
Bowery,  in  the  city  of  New  York,  during  ihe  term  of  one  year  there- 
after, namely,  from  the  first  day  of  May  aforesaid  to  the  first  day  of 
May,  1854,  the  said  loss  or  damage  to  be  estimated  according  to  the  true 
and  actual  value  of  the  said  property,  at  the  time  the  same  should  hap- 
pen, and  to  be  paid  within  sixty  days  after  due  notice  and  proof  thereof 
made  by  the  insured,  in  conformity  to  the  conditions  of  the  policy  ; 
that  on  the  4th  day  of  April  following,  a  fire  occurred  in  the  said 
building,  without  the  plaintiff 's  privity  or  foreknowledge,  by  which 
said  (furniture)  of  the  plaintiff  to  the  value  of  eight  hundred  dollars  was 
destroyed  ;  (or  was  lost  and  damaged) ;  that  the  plaintiff  has  fulfilled 
all  the  conditions  of  said  policy,  but  that  the  defendants  have  refused 
and  still  do  refuse  to  pay  said  sura  of  $800;  in  which  they  were  and 
are  justly  indebted  to  the  plaintiff. 

Wherefore  the  plaintiff  demands  judgment,  &c.,  (as  in  the  usual 
form.) 


.      [  No.  137.  ] 

COMPLAINT  IN  ACTION  TO  EECOVEK  RENT  UPON  A  LEASE  UNDER  SEAL. 
{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  plaintiff  shows,  that  on  the  first  day  of  April, 
one  thousand  eight  liundred  and  forty-eight,  by  a  certain  lease  executed 
by  the  said  plaintiff  and  defendant,  under  their  hands  and  seals,  the 
said  plaintiff  did  demise  and  lease  unto  the  said  defendant,  a  certain 
farm  of  land,  situate,  &c.,  (here  describe  premises  as  in  the  lease)  for 
the  term  of  (five  years)  from  the  said  first  day  of  April,  one  thousand 
eight  hundred  and  fifty-three,  at  an  annual  rent  of  (four  hundred  dol- 
lars), payable  on  the  first  day  of  April,  in  each  year  during  said  term. 
And  the  said  defendant  in  said  lease,  did  covenant,  promise  and  agree, 
to  and  with  the  plaintiff  to  pay  the  said  yearly  rent,  at  the  time  above 
specified,  and  thereupon  entered  into  the  possession  of  said  farm  and 
premises,  and  became  and  was  possessed  thereof,  for  said  term.  And 
the  said  plaintiff  further  shows,(,that  the  sum  of  four  hundred  dollars, 
being  for  one  year's  rent  of  said  premises;  by  the  terms  of  said  lease, 
fell  due  on  the  first  day  of  April,  one  thousand  eight  hundred  and  fifty- 
four,  and  that  the  defendant  has  not  paid  the  same  :  and  which  sum, 
with  the  interest  thereon  from  the  said  first  day  of  April,  last,  is  jtistly 
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due  and  owing  from  the  said  defendant  to  the  said  plaintiff,  and  for 
which  sum,  with  interest  from,  &c.,  the  said  plaintiff  demands  judgment, 

A.  B.,  Plaintiff  ^s  Attorney. 

Note. — As  to  right  to  recover  interest  upon  rent,  see  Van  Sensselaer's  Executors  v.  Jeivett, 
2  Com.  Eep.  135. 


[  No.   1S8.  ] 

COMPLAINT  IN  ACTION  TO  RECOVER  RENT  UPON  A  LEASE  NOT  UNDER 

SEAL, 
{Titk  of  cause,  as  in  No.  104,) 

The  complaint  of  the  plaintiff  shows,  that  on  the  first  day  of  April, 
one  thousand  eight  hundred  and  fifty-three,  he  rented  unto  the  defend- 
ant all  that  certain  farm  of  land  situate,  lying  and  being,  &c,,  (here  de- 
scribe premises,)  for  the  term  of  (one  year  from  said  first  day  of  April,) 
at  a  rent  of  three  hundred  and  fifty  dollars,  payable  on  the  first  day  of 
April,  one  thousand  eight  hundred  and  fifty-four,  which  said  sum  of 
three  hundred  and  fifty  dollars,  with  interest  thereon  from  said  first 
day  of  April,  one  thousand  eight  hundred  and  fifty,  is  now  due  to  the 
plaintiff  from  the  said  defendant,  for  the  rent  aforesaid,  and  for  which 
sum,  with  interest  from,  &c.,  the  said  plaintiff  demands  judgment. 

A.  B.,  Plaintiff's  Attorney. 

Note. — As  to  right  to  recover  interest  upon  rent,  see  Van  Rensselaer's  Executors  v.  Jewett, 
2  Com.  Eep.  135. 


[  No.   139.  ] 
COMPLAINT  FOR  RENT. 
{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-najjaed  plaintiff  respectfully  shows  to 
this  court,  that  on  or  about  the  first  day  of  May,  1853,  he  rented  to 
the  defendant  herein,  a  dwelling-house,  known  as  No.  64  Walker 
street,  in  the  city  of  New  York,  (or  if  other  premises,  describe  them,) 
for  one  year,  commencing  on  the  first  day  of  May,  1853,  at  the  yearly 
rent  of  six  hundred  dollars,  payable  quarterly,  which  said  sum  said 
defendant  agreed  to  pay ;  that  said  defendant  thereupon  entered  and 
occupied  said  premises,  but  has;  not  paid  the  rent)  thereof  for  the  last 
two  quarters  of  said  year,  amounting  to  three  hundred  dollars,  with 
interest  thereon  from  the  first  day  of  May,  1854. 

Wherefore,  the  plaintiff  demands  judgment,  &c.,  (as  in  the  usual 
form.)  * 
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[  No.  140.  J 

complaint  to  obtain  limited  divorce  or  separation. 
Supreme  Court. 

A.  B.,  hy  her 

next  friend,  C.  D., 

against 

E.  F. 

A.  B.,  the  above-named  plaintiff  by  her  next  friend,  C.  D.,  complains 
and  shows  to  this  court,  that  on  or  about  the  day  of  ,  185  , 
she  was  duly  married  to  E.  P.,  the  above-named  defendant,  in  the  city 
of  New  York ;  that,  at  the  time  of  said  marriage,  the  plaintiff  and  de- 
fendant were,  and  still  are,  inhabitants  of  the  state  of  New  York,*  that 
this  plaintiff  continued  to  live  witii  said  defendant  as  his  wife  from 
said  time  until  the  day  of  last ;  that  the  fruit  of  said  marriage 
were  one  child,  born,  on  the  day  of  ^  ,  185  ,  named  Thomas, 
and  another  child,  with  which  this  plaintiff  is  now  some  six  or  seven 
months  pregnant ;  that,  during  all  said  time,  this  plaintiff  faithfully  dis- 
charged her  duties  as  the  wife  of  the  defendant,  and  at  all  times  treated 
him  with  kindness  and  forbearance ;  but  that  said  defendant,  her  hus- 
band, wholly  disregarding  his  duty  to  her,  commenced  shortly  after  said 
marriage  (or  about  years  after  said  marriage)  a  course  of  harsh,  un- 
kind and  tyrannical  conduct  towards  her,  which  continued  with  slight 
intermissions  until  she  finally  separated  from  him  on  the  day  of 

,  aforesaid. 

And  the  plaintiff  farther  says,,  that  on  divers  occasions,  while  this 
plaintiff  lived  with  the  said  E.  F.  aforesaid,  he  was  guilty  of  cruel  and 
inhuman  treatment  of  her,  and  of  such  conduct  towards  her  as  to  ren- 
der it  unsafe  and  improper  for  her  to  cohabit  with  him.  That  on  the 
day  of  (here  specify  the  particular  acts  of  cruelty.) 

And  the  plaintiff  farther  shows  that  the  said  E.  F.  is  a  man  of  vio- 
lent passions  and  ungovernable  temper ;  that  on  many  occasions  he 
addressed  to  her  the  most  opprobrious  epithets  and  threats  of  personal 
violence,  and  that  he  repeatedly  threatened  to  take  her  life  ;  and  that 
in  consequence  of  the  cruel  and  inhuman  treatment  and  threats  afore- 
said, and  such  conduct  as  to  render  it  unsafe  for  her  to  live  with  him 
or  remain  near  him,  she  was  obliged,  on  the        day  of  aforesaid,, 

to  leave  the  touse  of  the  said  E.  F.,  and  seek  refuge  with  her  friends, 
since  which  time  she  has  not  dared  to  return  to  her  said  husband's 
house  or  live  with  him. 

*  Note. — If  the  parties  are  both  inhabitants  only  on  exhibiting  the  complaint,  or  if  the 
marriage  was  solemnized  in  the  state,  and  the  wife  on  exhibiting  the  complaint  is  an  inhab- 
itaht,  or  if  the  marriage  has  been  solemnized  elsewhere,  the  parties  became  and  continued 
inhabitants  one  year,  the  wife  being  at  the  time  of  complaint  an  inhabitant,  allege 
accordingly. 

Vol.  II..  25 
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And  this  plaintiff  farther  shows  that  said  E.  F.  is  seised  and  pos- 
sessed of  real  estate  of  the  value  of  dollars  ;  that  he  is  possessed 
of  personal  property  of  the  value  (as  plaintiff  is  informed  and  believes) 
of  dollars,  (or  that  he  has  an  income  of  dollars,  from  his  particular 
occupation  or  profession,  which  may  be  described.)  [If  the  defendant 
received  from  the  marriage  any  property  belonging  to  the  plaintiff,  it 
may  be  set  forth.] 

And  the  plaintiff  further  shows,  that  since  she  left  the  house  of  the 
said  E.  F.,  he  has  refused  to  provide  for  her  support  and  maintenance, 
and  that  she  is  entirely  dependent  upon  the  charity  of  her  friends  for 
support. 

Wherefore  the  plaintiff  prays  that  a  separation  forever  from  bed 
and  board,  according  to  the  statute  in  such  case  made  and  provided, 
may  be  adjudged  by  this  court  beti^een  the  plaintiff  and  said  E.  F.,  that 
it  may  also  be  adjudged  that  the  plaintiff  have  the  care,  custody  and 
education  of  said  child  Thomas,  (or  of  said  children,  naming  them,)  as 
well  as  of  the  child  of  which  she  is  now  pregnant,  that  she  may  be 
adjudged,  out  of  said  real  and  personal  property  and  income  of  the 
defendant,  a  proper  and  suitable  maintenance  and  support  for  herself 
and  said  children,  and  that  the  plaintiff  may  have  such  other  relief  in- 
termediate and  ultimate  in  the  premises,  as  this  court  may  deem 
proper  to  grant.  Gr.  H.,  Attorney  for  Plaintiff. 

[  No.  141.  ] 

COMPLAINT   FOR   FALSE   IMPRISONMENT. 

(Tiih  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  or  about  the         day  of  ,  the  above-named  de- 

fendant, at  the  city  of  New  York,  assaulted  this  plaintiff,  and  then  and 
there  seized  hold  of  said  plaintiff,  and  forced  and  compelled  him,  said 
plaintiff,  to  go  from  a  certain  dwelling-house  in  said  city,  through  di- 
vers public  streets,  to  a  certain  police  office  in  said  city,  and  then  and 
there  imprisoned  said  plaintiff,  and  kept  and  detained  him  in  prison 
there,  without  any  reasonable  or  probable  cause  whatever,  for  the  space 
of  weeks  then  next  following,  contrary  to  the  laws  of  this  state, 

and  against  the  will  of  said  plaintiff,  whereby  said  plaintiff  was  not 
only  greatly  hurt,  bruised  and  wounded,  but  was  also  thereby  greatly 
exposed  and  injured  in  his  credit  and  circumstances,  and  was  hindered 
and  prevented  from  performing  and  transacting  his  necessary  affairs 
and  business  by  him  during  that  time  to  be  performed  and  transacted 
by  means  whereof  the  said  plaintiff  says  that  he  is  injured  and  has  sus- 
tained damage  to  the  amount  of  dollars.  Wherefore, 
plaintiff  demands,  &c. 
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[  No.  142.  ]  < 

complaint  against  sheriff  for  false  return. 
Supreme  Court. 

A.  B.  -] 

against  [- 

C.  D.,  sheriff  of  the  county  of  Ki^igs.  J 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  or  about  the         day  of  18    ,  he  obtained  a 

judgment  in  the  Supreme  Court  against  one  A.  B.,  of  the  city  and 
county  of  New  York,  for  the  sum  of  dollars,  as  appears  by 

the  record  of  said  judgment,  duly  filed  and  docketed  in  the  office  of 
the  clerk  of  the  city  and  county  of  New  York,  and  that  an  execution 
thereon  was.  issued  to  and  received  by  the  defendant,  sheriff  as  afore- 
said, on  the  day  of  aforesaid,  commanding  the  said  sheriff 
to  levy  the  said  sum  of  dollars,  and  interest  thereon,  from 
the  day  of  18  ;*  that  on  or  about  the  day  of  the 
said  defendant  returned  the  said  execution,  and  for  return  thereto,  that 
the  said  defendant,  A.  B.,  had  no  goods  in  his,  the  defendant's  county, 
out  of  which  he  could  levy,  or  cause  to  be  levied,  the  amount  of  said 
judgment. 

And  the  plaintiff  further  says,  that  the  said  defendant,  A.  B.,  be- 
tween the  said  day  of  and  the  day  of  ,  had 
sufficient  goods  and  chattels,  and  property,  in  said  county,  over  and 
above  any  property  exempt  from  execution,  to  satisfy  said  judgment, 
and  out  of  which  said  sheriff  could,  and  might,  and  ought  to  have  levied 
the  amount  of  said  judgment ;  but,  by  neglecting  so  to  do,  this  plaintiff 
has  suffereid  damage  to  the  amount  of  dollars,  with  interest 
thereon  from  the          day  of            18     . 

Wherefore,  the  plaintiff  demands  judgment  against  said  defendant, 
th^sheriff  aforesaid,  for  the  said  sum  of  dollars,  and  interest 

from  the        day  of  ,  besides  the  costs  of  this  action. 

G-.  H.,  Attorney  for  Plaintiff. 


[  No.  142a.  ]  . 

COMPLAINT  AGAINST  SHERIFF  FOR  AN  ESCAPE. 

(Same  as  the  foregoing  to  the  *,  then,)  which  said  execution  was  re- 
turned wholly  unsatisfied ;  that  on  or  about  the  day  of 
another  execution  was  issued  to  and  received  by  said  defendant,  com- 
manding him,  said  sheriff,  forthwith  to  arrest  the  said  A.  B.,  and  com- 
mit him  to  the  jail  of  the  said  county  of  New  York,  in  virtue  whereof, 
said  sheriff  did  so  arrest  said  defendant,  A.  B.j  but  subsequently,  without 
the  leave  and  against  the  will  of  this  plaintiff,  he  illegally  suffered  and 
permitted  said  defendant,  A.  B.,  to  escape  and  go  at  large  out  of  his, 
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the  said  sheriff's  custody,  to,  this  plaintiff's  damage  the  sum  of 
dollars,  with  interest  from  the  day  of  ,   ,     . 

Wherefore,  the  plaintiff  demands  judgment,  &c.,  (as  in  the  preceding 
form.) 

[  No.  143.  ] 

COMPLAINT  FOR  ASSAULT  AND  BATTERY. 
{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  or  about  the  day  of  >  18     ,  at  the 

city  of  New  York,  the  above-named  defendant  did  violently  assault 
said  plaintiff,  and  then  and  there,  with  force  and  violence,  seized  and 
laid  hold  of  said  plaintiff,  and  struck  the  plaintiff  a  great  many  violent 
blows  on  various  parts  of  his  body,  (here  set  forth  any  other  particu- 
lars,) by  means  of  which  premises  the  plaintiff  was  then  and  there 
greatly  hurt,  bruised  and  wounded,  and  became  and  was,  sick,  sore  and 
lame,  and  so  continued  for  the  space  of  weeks  then  next  follow- 

ing, during  all  which  time  the  plaintiff  underwent  great  pain,  and  was 
hindered  from  transacting  his  necessary  affairs  and  business,  by  him 
during  that  time  to  be  performed  and  transacted,  and  also  thereby  the 
plaintiff  was  forced  and  obliged  to,  and  necessarily  did,  pay  a  large 
sum  of  money,  in  endeavoring  to  be  cured  of  the  bruises,  wounds  and 
sickness  aforesaid,  occasioned  as  aforesaid. 
Wherefore,  the  plaintiff  demands,  &c. 


[  No.  144.  J 

COMPLAINT   FOR   LIBEL. 

{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  the         day  of  the  above-named  defendant, 

contriving  and  maliciously  designing  to  injure  the  plaintiff  in  his  good 
name,  fame  and  credit,  and  to  bring  him  into  public  scandal,  infamy 
and  disgrace,  with  and  amongst  all  his  neighbors  and  other  good  and 
worthy  citizens,  and  to  cause  it  to  be  believed  by  those  neighbors  and 
citizens,  that  the  said  plaintiff  had  been  and  was  guilty  of  the  offences 
and  misconduct  hereinafter  mentioned  to  have  been  charged  upon  him 
by  the  said  defendant,  and  to  harrass  and  oppress  him,  the  said  defend- 
ant did,  on  the  day  of  aforesaid,  at  the  city  of  New  York,  * 
falsely,  wickedly  and  maliciously  compose  and  publish,  and  cause  and , 
procure  to  be  published  in  a  newspaper  called  the  Tribune,  of  and 
concerning  him,  the  said  plaintiff,  a  false,  malicious  and  defamatory 


PRACTICAL  FORMS.  389 

libel,  containing,  amongst  other  things,  the  false,  scandalous,  malicious, 
defamatory  and  libellous  matter  following,  of  and  concerning  the  said 
plaintiff,  that  is  to  say,  (here  set  out  the  libellous  matter,  with 
the  inuendoes,  &c.,)  by  means  of  which  said  several  grievances  com- 
mitted by  the  said  defendant,  the  plaintiff  has  been,  and  still  is  greatly 
injured  in  his  good  name,  famg  and  credit,  and  brought  into  public 
scandal,  infamy  and  disgrace,  with  and  amongst  all  his  neighbors  and 
other  good  and  worthy  citizens,  (here  set  out  special  damage)  to  the 
damage  of  the  said  plaintiff  dollars. 

Wherefore,  the  plaintiff  demands,  &c.  "     , 


[  No.  145.  ] 

COMPLAINT  AGAINST  AN  INN-KEEPER  FOR  LOSS  OF  BAGGAGE. 
{Titk  of  came  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  the  day  of  and  kept  a  certain 

inn  or  hotel,  known  as  the  Irving  House,  in  the  city  of  New  York ; 
that  the  plaintiff,  on  the         day  of  aforesaid,  put  up  and  was 

received  at  said  hotel  as  a  traveller  by  the  said  defendant,  and  then 
and  there  brought  into  the  said  hotel,  and  delivered  to  the  defendant,  a 
trunk  belonging  to  the  plaintiff,  containing  wearing  apparel  and  other 
articles  of  the  said  plaintiff,  of  the  value  of  dollars,  (or  a  list 

of  the  articles  and  their  value  may  be  set  forth,)  which  said  trunk,  with 
the  contents  thereof,  remained  in  the  said  hotel  until  the  loss  there- 
of, this  plaintiff  during  all  said  time  remaining  as  a  guest  in  said 
hotel.  And  the  ■  plaintiff  .farther  says,  that  by  the  carelessness  and 
negligence  of  the  said  defendant  or  his  servants,  the  said  trunk,  with 
its  contents,  (or  the  said  articles,)  was  afterwards,  and  on  or  about  the 
day  of  ,  wrongfully  taken  and  carried  away  by  some' 

person  or  persons  unknown  to  the  plaintiff,  and  thereby  was  lost  to 
the  plaintiff,  to  his  damage,  dollar^. 

Wherefore,  the  plaintiff  demands,  &c.      * 


[  No.  146.  ] 

COMPLAINT  ON  PROMISE  TO   MARRY. 
{Title  of  cause  as  in  No.  104.) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  that  on  or  about  the  day  of  at  the  city  of  New 

York  the  above-named  defendant,  in  consideration  that  the  plaintiff — 
being  then  sole  and  unmarried — at  the  request  of  the  defendant,  faith- 
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fully  promised  to  marry  the  defendant,  who  did  undertake  and  faith- 
fully promise  to  marry  the  plaintiff;  that  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant,  the  plaintiff  has  remained  and 
continued,  and  still  is  sole  and  unmarried,  and  has  always  been  and- 
still  is  ready  and  willing  to  marry  the  defendant;  that  though  a  rea- 
sonable time  has  elapsed  since  said  promise  and  undertaking  for  the 
defendant  to  marry  the  plaintiff,  yet  although  repeatedly  requested  so 
to  do,  he  has  wholly  neglected  and  refused,  and  still  does  neglect  and 
refuse  to  marry  the  plaintiff,  to  her  damage  ten  thousand  dollars.  ,  (If 
the  defendant  have  married  another,  aver  this  instead  of  request  and 
refusal. 

"Wherefore,  the  plaintiff  demands,  &c. 


[  No.  147.  J 

COMPLAINT   FOR  THE   FORECLOSURE   OF   A   MORTGAGE. 

Supreme  court. — County  of  Suffolk. 

A.  B.,    Plaintiff,  J 

agt.  ■       V 

C.  D.,  E.  F.,  Gr.  H.  and  others,  Defendants. ) 

The  complaint  of  the  above-named  plaintiff  respectfully  shows  to 
this  court,  upon  his  information  and  belief,  that  the  defendant,  C.  D., 
for  the  purpose  of  securing  the  payment  to  the  plaintiff  of  the  sum  of 
five  thousand  dollars,  with  interest  thereon,  on  or  about  the  first  day  of 
July,  one  thousand  eight  hundred  and  fifty-three,  executed  and  de- 
livered to  the  plaintiff  a  bond  bearing  date  on  that  day,  sealed 
with  his  seal,  whereby  he  bound  himself  in  the  penalty  of  ten 
thousand  dollars,  upon  condition  that  the  same  should  be  void  if 
the  said  defendant  should  pay  to  the  said  plaintiff  the  said  sum  of 
money  first  above  mentioned,  as  follows :  on  the  first  day  of  July, 
1854,  with  interest,  (or  as  the  condition  is ;)  and  as  collateral  security 
for  the  payment  of  the  said  indebtedness,  the  said  defendant  on  the 
same  day  executed,  duly  acknowledged  and  delivered  to  the  said  plain- 
tiff a .  mortgage,  whereby  he  granted,  bargained  and  sold  to  the  said 
plaintiff  the  following  described  premises,  with  the  appurtenances 
thereto,  that  is  to  say:  (insert  description,)  with  the  same  condition  as 
the  said  bond,  and  in  case  of  default  in  the  payment  of  the  said  sum  of 
money,  or  any  part  thereof,  the  plaintiff  was  empowered  to  sell  the  said 
mortgaged  premises  in  due  form  of  law,  and  out  of  the  moneys  arising 
from  the  sale  to  pay  the  said  sum  of  money  and  interest,  with  the  costs 
and  expenses  of  the  proceedings  thereupon,  the  surplus  to  be  return^ 
to  the  mortgagor.* 

And  the  plaintiff  further  shows  that  the  said  mortgage  was  duly 
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recorded  in  the  of&ce  of  the  clerk  of  the  county  of  Suffolk,  on  the  first 
daj  of  July,  one  thousand  .eight  hundred  and  fifty-three. 

And  the  said  plaintiff  further  shows,  that  the  said  defendant  has 
failed  to  comply  with  the  condition  of  the  said  bond  and  mortgage,  by 
omitting  to  pay  the  sum  of  five  thousand  dollars,  which  became  due  on 
the  first  day  of  July,  one  thousand  eight  hundred  and  fifty-three,  and 
there  is  now  justly  due  to  the  plaintiff  upon  the  said  bond  and  mort- 
gage, the  sum  of  five  thousand  dollars,  with  interest  thereon  from  the 
first  day  of  July,  one  thousand  eight  hundred  and  fifty -three. 

And  the  plaintiff  further  shows  that  E.  F.  and  Gr.  H.  have,  or  claim 
to  have  some  interest  in,  or  lien  upon,  the  said  mortgaged  premises,  or 
some  part  thereof,  which  interest  or  lien,  if  any,  has  accrued  subse- 
quently to  the  lien  of  the  said  mortgage. 

The  plaintiff  therefore  demands  that  the  defendants,  and  all  persons 
claiming  under  them  subsequent  to  the  commencement  of  this  suit, 
may  be  barred  and  foreclosed  of  all  right,  claim,  lien  and  equity  of 
redemption  in  the  said  mortgaged  premises,  that  the  said  premises  may 
be  decreed  to  be  sold  according  to  law ;  that  the  moneys  arising  from 
the  sale  may  be  brought  into  court ;  that  the  plaintiff  may  be  paid 
the  amount  due  on  the  said  bond  and  mortgage  with  interest,  to  the 
time  of  such  payment,  and  the  costs  and  expenses  of  this  suit  so  far  as 
the  amount  of  such  moneys  properly  applicable  thereto  will  pay  the 
same;  and  that  the  defendant  C.  D.  may  be  adjudged  to  pay  any  de- 
ficiency which  may  remain  after  applying  all  of  said  moneys  so  appli- 
cable thereto ;  and  that  the  plaintiff  may  have  such  other  or  further 
relief,  or  both,  in  the  premises,  as  shall  be  just  and  equitable. 

J.  K.,  Plaintiff''s  Attorney. 

[  No.  148.  J 

NOTICE   OF  OBJECT  OF  ACTION  WHERE  COMPLAINT  IS  NOT   SERVED  IN 

MORTGAGE     CASES. 
{Title  of  cause  as  in  No.  147.) 

To  John  Doe. 
Sir:— 

The  object  of  the  tabove  action,  in  which  a  summons  is  herewith 
served  upon  you,  is  to  foreclose  a  mortgage  executed  by  C.  D.,  of  the 
town  of  Cairo,  in  the  county  of  Greene,  to  A.  B.,  (or  to  E.  F.,)  on 
the  tenth  day  of  June,  1848,  for  the  sum  of  one  thousand  dollars,  (and 
which  was  duly  assigned  by  the  said  E.  F.  to  the  said  A.  B.,)  with 
interest  from  the  tenth  day  of  June,  1848,  upon  the  following  described 
premises,  (here  insert  a  brief  description  of  the  property  described  in 
the  mortgage,)  and  no  personal  claim  is  made  against  you. 

Dated,  &c.  G.  H.,  Flaintiff's  Attorney. 
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[No.  149.] 

NOTICE  OF    PENDENCY  OP  ACTION. 

{Tith  of  cause  as  in  No.  147.) 

Notice  is  hereby  given,  that  an  action  has  been  commenced  in  this 
court,  upon  a  complaint  of  the  above-named  plaintiff,  against  the  above- 
named  defendant,  for  the  foreclosure  of  a  mortgage,  bearing  date  the 
tenth  day  of  June,  one  thousand  eight  hundred  and  forty-eight,  exe- 
cuted by  C.  i).,  of  the  town  of  Cairo,  in  the  county  of  Greene,  to  the 
said  A.  B.,  (or  to  E.  F.,  who  duly  assigned  the  same  to  the  said  A.  B.,) 
and  recorded  in  the  office  of  the  clerk  of  the  county  of  Greene,  on  the 
tenth  day  of  June,  one  thousand  eight  hundred  and  forty  eight,  at 
three  o'clock  in  the  afternoon ;  and  that  the  mortgaged  premises  in  the 
last-mentioned  county,  affected  by  tTie  said  foreclosure,  were,  at  the 
time  of  the  commencement  of  this  action,  and  at  the  time  of  filing  this 
notice,  situated  in  the  town  of  Cairo,  in  the  last-mentioned  county,  and 
are  described  in  the  said  mortgage  as  follows,  to  wit :  (here  insert  de- 
scription of  property  as  contained  in  the  mortgage.) 

Dated,  &c.  Yours,  &c., 

G.  H.,  Plaintiff^s  Attorney. 


[  No.  150.  J 

AFFIDAVIT   ON   WHICH   TO   APPLY   FOE   AN    OEDER   OF   EEFEEENCE,    IN 
A   FOEECLOSUEE   SUIT. 

{Title  of  cause  as  in  No.  147.) 

Albany  county. — E.  E.,  of  the  city  of  Albany,  being  duly  sworn, 
says,  that  the  summons  in  this  action  was  personally  served  on  all  of 
the  defendants,  on  the  first  day  of  August,  1849,  (as  appears  by  the 
certificate  of  G.  H.,  sheriff  of  said  county,  or  by  the  affidavit  of  J.  K., 
hereto  annexed,)  (that  L.  M.,  who  is  an  infant  defendant,  has  put  in  a 
general  answer  by  his  guardian)  (that  N.  0,  and  E.  S.,  two  of  said  de- 
fendants, are  absentees,  and  have  not  answered  the  complaint  in  this 
action,)  and  that  no  answer  has  been  put  in  to  the  complaint  in  this  ac- 
tion (or  no  answer  denying  any  material  allegation  contained  in  the 
said  complaint  so  as  to  require  a  reply  thereto)  by  any  of  the  said  de- 
fendants. 

Sworn,  &c.  B.  F. 
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[  No.  151.  J 

ORDER  OF  REFERENCE  IN  FORECLOSURE  SUIT,   ALL  DUE,  NO  INFANTS 
OR  ABSENT  DEFENDANTS. 

At,  &c.,  (as  in  No.  152.) 
{Titk  of  cause  as  in  No.  147.) 

On  filing  proof  of  the  personal  service  of  the  summons  in  this  action 
upon  all  the  defendants  therein,  and  that  no  answer  to  the  complaint 
has  been  put  in  by  any  of  said  defendants,  on  motion  of  E.  F.,  attorney 
for  the  plaintiff,  it  is  ordered,  that  it  be  referred  to  J.  K.,  of  the  village 
of  Oatskill,  to  compute  and  ascertain  the  amount  due  to  the  plaintiff 
for  principal  and  interest  on  the  bond  and  mortgage  set  forth  in  said 
complaint,  and  report  the  same  to  this  court. 


[  No.  152.  j 

ORDER   OF  REFERENCE  IN  A  FORECLOSURE  SUIT,  ALL  DUE,  AND  ABSENT 

DEFENDANTS.  * 

At  a  special  terni  of  the  Supreme  Court,  held  for  the  state  of  New  York, 
in  the  (third)  judicial  district,  at  the  city  of  Albany,  on  the  first 
Monday  of  September,  oilfe  thousand  eight  hundred  and  forty-nine. 
Present — Amasa  J.  Parker,  Justice. 

{Title  of  cause  as  in  No.  147.) 

It  appearing  that  the  summons  in  this  action  has  been  personally 
served  upon  the  defendant,  0.  D.,  and  that  the  same  has  been  served 
on  the  defendant  E.  F.,  who  is  a  non-resident  of  this  state,  (or  who 
cannot,  be  found  therein,)  by  the  publication  thereof  as  required  by  law 
and  the  order  of  this  court,  and  no  answer  to  the  complaint  in  this 
action  having  been  put  in  by  any  of  said  defendants ;  and  the  period 
for  said  defendants  to  answer  having  expired,  on  filing  proof  of  such 
service,  and  that  no  answer  has  been  put  in,  on  mption  of  J.  K.,  attor- 
ney for  the  plaintiff,  it  is  ordered,  that  it  be  referred  to  L.  M.,  residing 
in  the  city  of  Troy,  to  compute  and  ascertain  the  amount  due  to  the 
plaintiff  on  the  bond  and  mortgage  mentioned  in  the  complaint  in  this 
action,  and  to  examine  the  plaintiff  on  oath,  as  to  any  payments  that 
may  have  been  made  to  him,  or  to  any  person  for  his  use,  on  account 
of  the  demand  mentioned  in  said  complaint,  and  which  ought  to  be 
credited  thereon ;  and  to  take  proof  of  the  facts  and  circumstances 
stated  in  said  complaint,  and  to  report  the  amount  due,  and  also  such 
proofs  and  examinations  to  this  court  with  all  convenient  speed. 
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[  No.  153.  J 

ORDER   OF   REFERENCE    IN    A    FORECLOSURE   SUIT, 

DEFENDANTS,   BUT  NO  ABSENTEES. 
At,  &c.,  (as  in  No.  152.) 

{Title  of  cause  as  in  No.  l47.) 

On  filing  proof  of  the  personal  service  of  the  summons  in  this 
action,  upon  all  the  adult  defendants,  and  that  no  answer  to  the  com- 
plaint has  been  put  in  bj  any  of  such  defendants,  and  the  infant 
defendants  having  put  in  a  general  answer,  by  their  guardian,  on  mo- 
tion of  J.  K.,  plaintiff's  attorney,  it  is  ordered  that  it  be  referred  to  B. 
F.,  of  the  city  of  Utica,  to  take  proof  of  the  material  facts  stated  in 
the  said  complaint,  and  report  the  same  to  this  court ;  and  also  to  com- 
pute and  ascertain  the  amount  due  to  the  plaintiff  for  principal  and  in- 
terest on  the  bond  and  mortgage  set  forth  in  said  complaint,  and  report 
the  same  to  this  court. 


[  No.  154.  ] 

ORDER   OF*  REFERENCE   IN   FORECLOSURE   SUIT,    PART   NOT   DUE. 

At,  &e.,  (as  in  No.  152.) 
(Title  of  cause  as  in  No.  147.) 

(Like  in  all  respects  the  usual  order  in  cases  where  all  is  due,  then 
add,) 

And  it  appearing  by  the  complaint  that  the  action  was  brought  to 
procure  the  foreclosure  of  a  mortgage  and  a  sale  of  the  mortgaged 
premises,  therein  described,  and  that  a  part  of  the  debt  secured  by  the 
said  mortgage,  and  the  bond  accompanying  the  same,  is  not  yet  due ; 
it  is  farther  ordered,  that  the  said  referee  ascertain  and  report  the 
amount  actually  due  to  the  plaintiff  for  principal  and  interest  on  said 
bond  and  mortgage,  and  also  the  amount  secured  to  be  paid  thereby, 
and  which  remains  unpaid,  including  interest  thereon  to  the  date  of  his 
report ;  and  also  to  ascertain  and  report  the  situation  of  the  mortgaged 
premises,  and  whether,  in  his  opinion,  the  same  can  be  sold  in  parcels 
without  injury  to  the  interest  of  th'e  parties ;  and  if  he  shall  be  of 
opinion  that  a  sale  of  said  premises,  in  one  parcel,  will  be  most  bene- 
ficial to  the  parties,  then  that  he  report  his  reasons  for  such  opinion. 


[  No.  155.  ] 

AFFIDAVIT  OF  FILING  NOTICE  OF  PENDENCY  OF  SUIT,  IN  ACTION  FOR 

FORECLOSURE   OF   A    MORTGAGE. 

{Title  of  suit  as  iri  No.  147.) 

Saratoga  county. — B.  P.  of,  &c.,  being  sworn,  says  that  he  is  (the 
clerk  of,  or  law  partner  of,)  the  attorney  for  the  plaintiff  in  the  above- 
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entitled  action  ;  that  this  action  was  commenced  for  the  foreclosure  and 
satisfaction  of  a  mortgage  ;  and  that  none  of  the  defendants  are  infants 
or  absentees,  (or  that  E.  F.,  one  of  said  defendants,  is  an  absentee,  or 
that  Gr.  H.,  who  is  an  infant  defendant,  has  put  in  a  general  answer  by 
his  guardian,)  and  that  none  of  said  defendants  have  answered  the 
complaint  in  this  cause  (except  the  said  infant  defendant.) 

And  this  deponent  further  says,  that  on  the  first  day  of  July,  one 
thousand  eight  hundred  and  forty-nine,  a  notice  of  the  pendency  of 
this  suit,  in  the  form  prescribed  by  section  132  of  the  Code  of  Proce- 
dure, as  amended  by  act  of  April  11,  1849,  and  containing,  as  this  de- 
fendant believes,  correctly  and  truly  all  the  particulars  required  to  be 
stated  in  such  notice,  by  said  act,  was  filed  in  the  office  of  the  clerk  of 
the  county  of  Saratoga,  that  being  the  county  where  the  said  mort- 
gaged premises  are  situated. 

Sworn,  &c.  E.  F. 


[  No.  156.  J 

JUDGMENT  OF  FOEECLOSUEE  AND  SALE. 
{Title  of  cause  as  in  No.  147.) 

On  reading  and  filing  the  (certificate  of  the  sheriff  of  Delaware 
county,)  (or  affidavit  of  George  Jones,  attorney  for  the  plaintiff,)  proving 
the  service  of  the  summons  and   complaint  in   this  action ;  that  no 
answer  has  been  put  in ;  and  that  due  notice  of  the  pendency  of  the 
action  was  duly  filed  in  the  office  of  the  clerk  of  the  county  of  Dela- ' 
ware,  on  the  first  day  of  June,  one  thousand  eight  hundred  and  forty- 
nine,  and  an  order  of  reference  having  been  made  to  compute  the 
amount  due  to  the  plaintiff  upon  the  bond  and  mortgage  set  forth  in 
the  complaint ;  and  on  reading  and  filing  the  report  of  the  referee 
named  in  the   order  of  reference,  by  which  report,  bearing  date  the 
tenth  day  of  August,  1849,  it  appears  that  five  thousand  eight  hundred 
and  seventy-five  dollars  and  sixty-four  cents  was  due  thereon  at  the 
date  of  said  report ;  and  on  motion  of  George  Jones,  attorney  for  the 
plaintiff,  it  is  adjudged  that  the  mortgaged  premises  described  in  the 
complaint  in  this  action,  as  hereinafter  set  forth ;  or  so  much  thereof  as 
may  be  necessary,  and  as  may  be  sold  separately  without  prejudice  to 
the  interest  of  the  owner  thereof,  be  sold  at  public  auction,  in  the  county 
of  Delaware,  by  the  sheriff  (or  referee)  of  said  county ;  that  the  said 
sheriff  (or  referee)  give  public  notice  of  the  time  and  place  of  such  sale 
according  to  law,  and  the  practice  of  this  court ;  that  either  or  any  of 
the  parties  to  this  action  may  purchase  at  such  sale ;  that  the  said 
sheriff  (or  referee)  execute  to  the  purchaser  or  purchasers,  a  deed  or 
deeds  of  the  premises  sold ;  that  out  of  the  moneys  arising  from  such 
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sale,  after  deducting  the  amount  of  his  fees  and  expenses  on  such  sale, 
and  any  lien  or  liens  upon  said  ^premises  so  sold,  at  the  time  of  such 
sale,  for  taxes  or  assessments,  the  said  sheriff  (or  referee)  pay  to  the 
plaintiff  or  Tiis  attorney  the  sum  of  sixty  dollars  and  seventy-five  cents, 
adjudged  to  the  plaintiff  for  costs  and  charges  in  this  action,  with  in- 
terest from  the  date  hereof,  and  also  the  amount  so  reported  due  as 
aforesaid,  together  with  the  legal  interest  thereon,  from  the  date  of  the 
said  report,  or  so  much  thereof  as  the  purchase-money  of  the  mortgaged 
premises  will  pay  of  the  same,  and  take  a  receipt  therefor,  and  file  it 
with  his  report  of  sale ;  that  he  deposit  the  surplus  money  (if  any,)  in 
(a  bank  to  be  named,)  to  the  credit  of  the  clerk  of  this  court,  to  be 
drawn  only  on  the  order  of  the  court,  signed  by  said  clerk  and  a  judge 
of  the  court ;  that  he  make  a  report  of  such  sale  and  file  it  with  the 
clerk  of  this  court  with  all  convenient  speed ;  that  if  the  proceeds  of 
such  sale  be  insuflScient  to  pay  the  amount  so  reported  due  to  the  plain- 
tiff, with  the  interest  and  costs  as  aforesaid,  the  said  sheriff  (or  referee) 
specify  the  amount  of  such  deficiency  in  his  report  of  sale,  and  that  the 
defendant  C.  D.  pay  the  same  to  the  plaintiff,  and  that  the  plaintiff  have 
execution  therefor,  and  that  the  purchaser  or  purchasers  at  such  sale 
be  let  into  possession  on  production  of  the  sheriff's  (or  referee's)  deed, 
and  a  certified  copy  of  the  order  confirming  the  report  of  sale. 

And  it  is  further  adjudged,  that  the  defendants  and  all  persons  claim- 
ing under  them,  or  any  or  either  of  them,  after  the  filing  of  such  notice 
of  pendency  of  this  action,  be  forever  barred  and  foreclosed  of  all  right, 
title,  interest  and  equity  of  redemption  in  the  said  mortgaged  premises 
so  sold,  or  any  part  thereof. 

The  following  is  a  description  of  the  mortgaged  premises  hereinbefore 
mentioned :  (here  insert  description.) 


[  No.  157.  J 

JUDGMENT  OP  FORECLOSURE  AND  SALE,  PART  ONLY  DUE,  PREMISES  CAN 
BE  SOLD  IN  PARCELS. 

{Title  of  cause  as  in  No.  147.) 

On  reading  and  filing  the  certificate  of  J.  K.,  sheriff  of  the  county 
of  Greene,  (or  affidavit  of  L.  M.,  attorney  for  the  plaintiff,)  proving  the 
services  of  the  summons  and  complaint  in  this  action ;  that  no  answer 
has  been  put  in ;  and  that  due  notice  of  the  pendency  of  the  action  was 
duly  filed  in  the  ofBce  of  the  clerk  of  the  county  of  Greene,  on  the  first 
day  of  July,  one  thousand  eight  hundred  and  forty-nine,  and  an  order 
of  reference  having  been  made  to  compute  the  amount  actually  due  to 
the  plaintiff  upon  the  bond  and  mortgage  set  forth  in  the  complaint ; 
and  also  the  amount  secured  by  and  unpaid  upon  said  bond  and  mort- 
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gage,  with  interest  thereon  to  the  date  of  such  report,  and  also  to  as- 
certain the  situation  of  the  mortgaged  premises,  and  whether  the  same 
can  be  sold  in  parcels  without  injury  to  the  interests  of  the  parties,  then 
that  he  report  his  reason,  for  such  opinion ;  and  on  reading  and  filing 
the  report  of  the  referee  named  in  the  order  of  reference,  bearing  date 
the  first  day  of  August,  1849,  by  which  it  appears  that  there  was 
actually  due  to  the  said  plaintiff,  at  the  date  of  the  said  report,  for  prin- 
cipal and  interest,  the  sum  of  two  hundred  and  forty  dollars  and, fif- 
teen cents,  and  that  the  amount  secured  by  an^  unpaid  upon  said  bond 
and  mortgage,  with  interest  thereon  to  the  date  of  said  report,  is  the 
sum  of  three  thoxisand  and  forty  dollars,  and  that  said  premises  can  be 
sold  in  parcels  without  injury  to  the  interests  of   the  parties.     And  on 
motion  of  J.  K.,  .attorney  for  the  plaintiff,  it  is  adjudged  that  so  much 
of  the  mortgaged  premises  described  in  the  complaint  in  this  action,  as 
may  be  necessary  to  raise  the  amount  so  reported  actually  due  to  the 
.plaintiff,  and  the  costs  of  this  case,  and  which  may  be  sold  separately 
without  prejudice  to  the  interest  of  the  owners  thereof,  be  sold  at  pub- 
lic auction,  in  the  county  of  Greene,  by  the  sheriff  of  said  county,  (or 
by  A.  B.,  a  referee,  who  is  hereby  appointed  for  such  purpose ;)  that 
the  said  sheriff  (or  referee)  give  public  notice  of  the  time  and  place  of 
such  sale  according  to  law,  and  the  practice  of  this  court ;  that  either 
or  any  of  the  parties  to  this  action  may  purchase  at  such  sale ;  that 
the  said  sheriff  execute  to  the  purchaser  or  purchasers,  a  deed  or  deeds 
of  the  premises  sold ;  that  out  of  the  moneys  arising  from  such  sale, 
after  deducting  the  amount  of  his  fees  and  expenses  on  such  sale,  and 
any  lien  or  liens  upon  said  premises  so  sold,  at  the  time  of  such  sale, 
for  taxes  or-  assessments,  the  said  sheriff  pay  to  the  plaintiff  or  his  at- 
torney, the  sum  of  fifty-five  dollars  and  ten  cents,  adjudged  to  the 
plaintiff  for  costs  and  charges  in  this  action,  with  interest  from  the  date 
hereof,  and  also  the  amount  so  reported  as  actually  due  as  aforesaid, 
together  with  the  legal  interest  thereon  from  the  date  of  the  said  re- 
port, or  so  much  thereof  as  the  purchase-money  of  the  mortgaged  pre- 
mises will  pay  of  the  same,  take  a  receipt  therefor,  and  file  it  with  his 
report  of  sale  ;.  that  he  deposit  the  surplus  money  (if  any,)  in  (a  bank 
to  be  named,)  to  the  credit  of  the  clerk  of  this  court,  to  be  drawn  only 
on  the  order  of  the  court,-  signed  by  said  clerk  and  a  judge  of  the 
court ;  that  he  make  a  report  of  such  sale,  and  file  it  with  the  clerk  of 
this  court  with  all  convenient  speed ;  that  if  the  proceeds  of  such  sale 
be  insufficient  to  pay  the  amount  so  reported  as  actually  due  to  the 
plaintiff,  with  the  interest  and  costs  as  aforesaid,  the  said  sheriff  specify 
the  amount  of  such  deficiency  in  his  report  of  sale,  and  that  the  de- 
fendant 0.  D.  pay  the  same  to  the  plaintiff,  and  that  the  plaintiff  have 
execution  therefor ;  and  that  the  purchaser  or  purchasers  at  such  sale, 
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be  let  into  possession  oa  production  of  tke  sherifii's  deed,  and  a  certi- 
fied copy  of  the  order  confirming  the  report  of  sale. 

And  it  is  further  adjudged,  that  the  defendants  and  all  persons  claim- 
ing under  them,  or  any  or  either  of  them,  after  the  filing  of  such  notice 
of  pendency  of  this  action,  be  forever  barred  and  foreclosed  of  all  right, 
title,  interest  and  equity  of  redemption  in  the  said  mortgaged  premises 
so  sold,  or  any  part  thereof. 

The  following  is  a  description  of  the  mortgaged  premises  hereinbe- 
fore mentioned :  (here  insert  description.) 


[  No.  158.  ] 
referee's  or  sheriff's  report  of  sale. 
{Title  of  cause  as  in  No.  147.) 

To  the  Supreme  Court  of  the  State  of  New  York  : 

In  pursuance  and  in  virtue  of  a  judgment  of  this  court,  made  in  the 
above  cause,  on  the  .  day  of  ,  in  the  year  one  thousand  eight 

hundred  and  fifty-four,  by  which  it  was,  among  other  things,  ordered,  ad- 
judged and  decreed,  that  all  and  singular  the  mortgaged  premises  men- 
tioned in  the  complaint  in  this  cause,  and  hereinafter  described,  or  so  much 
thereof  as  might  be  sufiicient  to  raise  the  amount  reported  due  to  the 
plaintiff,  as  therein  mentioned,  for  principal'  and  interest,  and  the  costs 
in  this  case,  and  which  might  be  sold  separately  without  material  injury 
to  the  parties  interested,  be  sold  at  public  auction,  by  or  under  the 
direction  of  the  undersigned ;  that  the  said  sale  be  made  in  the 
county  where  the  said  mortgaged  premises  or  the  greater  part  thereof 
are  situated  ;  that  the  referee  [or  sheriff]  give  public  notice  of  the  time 
and  place  of  such  sale,  according  to  the  course  and  practice  of  this  court, 
and  that  the  plaintiff  or  any  of  the  parties  in  this  cause,  might  become 
the  purchaser ;  that  the  referee  (or  sheriff)  execute  a  deed  to  the  pur- 
chaser of  the  mortgaged  premises  on  the  said  sale  ;  and  that  the  said 
referee  (or  sheriff)  pay  to  the  said  plaintiff  or  his  attorney,  out  of  the 
proceeds  of  the  said  sale,  his  costs  in  this  suit  to  be  taxed,  and  also  the 
amount  so  reported  due  as  aforesaid,  together  -with  the  legal  interest 
thereon,  from  the  date  of  the  said  report,  or  so  much  thereof  as  the 
purchase-money  of  the  mortgaged  premises  would  pay  of  the  same,  and 
that  the  referee  (or  sheriff)  take  receipts  for  the  amounts  so  paid,  and 
file  the  same  with  his  report ;  and  that  he  bring  the  surplus  moneys 
arising  from  the  said  sale,  if  any  there  should  be,  into  court,  without 
delay,  to  abide  the  further  order  of  the  court.  And  whereby  it  was 
further  adjudged,  that  if  the  moneys  arising  from  the  said  sale  should 
be  insufficient  to  pay  the  amount  so  reported  due  to  the  plaintiff  with 
the  interest  and  costs  as  aforesaid,  that  the  said  referee  (or  sheriff) 
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specify  the  amount  of  such  deficiency  in  his  report  of  the  sale ;  I,  the 
subscriber,  do  respectfully  certify  and  report,  that  I  advertised  said 
premises  to  be  sold  by  me  at  the  Merchant's  Exchange,  in  the  city  of 
New  York,  on  the  day  of  in  the  year  one  thousand  eight 

hundred  and  fifty -four ;  that  previous  to  said  sale  I  caused  notice 
thereof  to  be  publicly  advertised,  for  six  weeks  successively,  as  follows, 
viz.,  by  causing  a  printed  notice  thereof  to  be  fastened  up,  in  three  pub- 
lic places  in  the  county  where  such  premises  were  to  be  sold,  and  by 
causing  a  copy  of  such  notice  to  be  printed  once  in  each  week,  during 
the  six  weeks  immediately  preceding  said  sale,  in  a  public  newspaper 
printed  in  said  city  of  New  York,  which  notice  contained  a  brief 
description  of  the  said  mortgaged  premises. 

And  I  do  further  report,  that  on  said  day  of  ,  in  the 

year  one  thousand  eight  hundred  and  fifty -four,  the  day  on  which  the 
said  premises  were  so  advertised  to  be  sold,  as  aforesaid,  I  attended  at 
the  time  and  place  fixed  for  said  sale,  and  exposed  said  premises  for 
sale,  at  public  auction,  to  the  highest  bidder,  and  the  said  premises  were 
then  and  there  fairly  struck  off  to  J.  W.,  at  the  sum  of  $  ,  he 

being  the  highest  bidder  therefor,  and  that  being  the  highest  sum  bid- 
den for  the  same. 

And  I  do  further  certify  and  report,  that  I  have  executed,  acknowl- 
edged and  delivered  to  said  purchaser,  the  usual  referee's,  (or  sheriff's,) 
deed  for  said  premises,  and  have  paid  over  or  disposed  of  the  purchase- 
money  or  proceeds  of  said  sale,  as  follows,  viz. :  I  have  paid  to  the  at- 
torney for  the  plaintiff  the  sum  of  $  ,  being  the  amount  of  his 
costs  of  this  suit,  as  taxed,  and  have  taken  a  receipt  therefor,  which  is 
hereto  annexed. 

I  have  also  retained  in  my  hands  the  sum  of  $  ,  being  the 

amount  of  my  fees,  commissions  and  disbursements  on  said  sale,  as  will 
appear  by  reference  to  the  statement  of  the  items  thereof  annexed  to  this 
my  report,  and  to  which  I  refer.  And  I  have  paid  to  the  attorney  for 
the  plaintiff  the  sum  of  $  ,  and  have  taken  a  receipt  therefor, 

which  is  hereto  annexed. 

And  I  do  further  certify  and  report,  that  the  premises  so  sold  and 
conveyed,  as  aforesaid,  were  described' in  said  judgment,  and  in  the 
deed  so  executed  by  me  as  aforesaid,  as  follows,  viz. :  (insert  description.) 
All  of  which  is  respectfully  submitted. 

Dated,  &c.  ■         J-  M.  A.,  Be/eree,  {or  Sheriff.) 

{Title  of  cause  as  in  No.  147.) 

Eeceived,  New  York,  July  29,  1854,  of  J.  M.  A.,  the  referee  (or 
sheriff)  who  made  the  sale  of  the  premises  under  and  by  virtue  of  the 
judgment  in  the  above  entitled  cause,  the  sum  of 
dollars  being  the  amount  of  my  costs  in  said  cause  as  taxed,  which 
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costs  are  paid  to  me  by  said  referee,  (or  sheriff,)  under  and  by  virtue 
of  the  provisions  of  said  judgment. 

J.  E.,  Attoi-ney  for  the  Plaintiff. 

{Title  of  cause  as  in  No.  147.) 

Eeceived,  New  York,  July  29,  1854,  of  J.  M.  A.,  referee,  (or  sheriff^) 
who  made  the  sale  of  the  premises  under  and  by  virtue  of  the  judg- 
ment in  the  above  entitled  cause,  the  sum  of  dollars,  which  sum 
being  part  of  the  proceeds  of  the  sale  of  said  premises,  is  received  by 
me,  under  and  by  virtue  of  the  provisions  of  said  judgment,  the  amount 
adjudged  to  be  paid  plaintiff,  with  interest  thereon,  as  mentioned  in 
said  judgment. 

J.  B,,  Attorney  for  Plaintiff . 


[  JSTo.  159.  ] 

referee's  or  sheriff's  deed,  ON"  SALE  OP  MORTGAGED  PREMISES. 


-^j 


This  indenture,  made  the  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  fifty-four,  between  J.  M.  A., 
referee,  (or  sheriff,)  residing  in  the  city  and  'county  of  ISTew  York,  of 
the  first  part,  and  J.  W.,  of  the  same  place,  of  the  second  part :  Whereas, 
at  a  special  term  of  the  Supreme  Court,  held  for  the  state  of  New  York, 
at  the  City  Hall,  in  the  city  of  New  York,  on  the        day  of  , 

A.  D.  one  thousand  eight  hundred  and  fifty-four,  it  was,  among  other 
things,  adjudged  by  the  said  court,  in  a  certain  cause  then  depending 
in  the  said  court,  between  A.  B.,  plaintiff,  and  C.  D.,  and  other  de- 
fendants, that  the  whole  (or  part)  of  the  mortgaged  premises  mentioned 
and, set  forth  in  the  complaint,  in  the  said  cause,  to  be  sold  by,  or  under 
the  direction  of  the  party  of  the  first  part,  referee  duly  appointed  by  this, 
court,  (or  sheriff,)  at  public  auction,  in  the  county  where  (that  part  of) 
the  said  mortgaged  premises  directed  to  be  sold  are -situated  ;  the  said 
referee,  (or  sheriff,)  first  giving  six  weeks'  public  notice  of  the  time  and 
place  of  such  sale,  with  a  brief  description  of  the  said  mortgaged  pre- 
mises, in  one  of  the  public  newspapers  printed  in  the  county  of  ,  and 
in  such  other  manner  as  is  required  by  the  practice  of  the  court.  And 
whereas,  the  said  J.  M.  A.,  referee  as  aforesaid,  (or  sheriff,)  and  party 
of  the  first  part  to  these  presents,  in  pursuance  of  the  judgment  of  the 
said  court,  did,  on  the         day  of  ,  instant,  sell  at  public  auction 

at  ,  in  the  county  aforesaid,  the  said  mortgaged  premises  here- 

inafter particularly  described,  having  first  given  the  previous  notice  of 
the  time  and  place  of  the  said  sale,  with  a  brief  description  of  the  said 
mortgaged  premises,  as  required  by  the  judgment  aforesaid ;  at  which 
sale,  the  premises  were  struck  off  to  the  said  party  of  the  second  part 
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to  these  presents,  for  the  sum  of  dollars,  that  being  the  highest 

sum  bidden  for  the  same. 

Now,  therefore,  this  indenture  witnesseth,  that  the  said  J.  M.  A., 
referee  (or  sheriff  )  as  aforesaid,  and  the  party  of  the  first  part  to  these 
presents,  in  order  to  carry  into  effect  the  said  sale  so  made,  as  afore- 
said, in  pursuance  of  the  said  judgment,  and  also  by  virtue  of  the 
statute  in  such  cases  made  and  provided,  and  in  consideration  of  the 
■premises,  and  of  the  sum  of  dollars,  paid  by  the  said  party 

of  the  second  part  to  these  presents,  to  the  said  J.  M.  A.,  referee  (or 
sheriff )  as  aforesaid,  the  receipt  whereof  he  doth  hereby  confess  and 
acknowledge  ;  hath  granted,  bargained  and  sold,  aliened,  released, 
conveyed  and  confirmed,  and  by  these  presents  doth  grant,  bargain 
and  sell,  alien,  release,  convey  and  confirm  unto  the  said  party  of  the 
second  part,  and  to  his  heirs  and  assigns  forever,  all  that  certain  piece 
or  parcel  of  land,  (insert  description,)  together  with  all  and  singular 
the  rights,  titles,  members,  privileges,  hereditaments  and  appurtenances 
to  the  same  belonging,  or  in  anywise  appertaining ;  to  have  and  to 
hold  the  said  premises  above  described,  and  hereby  intended  to  be 
granted  and  conveyed,  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns,  to  his  and  their  only  proper  use,  benefit  and  behoof 
forever. 

In  witness  whereof,  the  said  party  of  the  first  part,  referee  (or 
[l.s.]        sheriff )  as  aforesaid,  has  hereunto  set  his  hand  and  seal,  the 
day  and  year  first  above  written. 

J.  M.  A.,  Referee,  {or  Sheriff.) 
Sealed  and  delivered  j 
in  presence  of      ) 

S.  P. 

State  of  New  YorTc,  city  and  county  of  New  Yorh,  ss;^-On  this         day 

of  ,  1854,  before  me  personally  appeared  J.  M.  A.,  referee,  (or 

sheriff,)  known  to  me  to  be  the  person  described  in,  and  who  executed 

this  indenture,  and  acknowledged  that  he  executed  the  same  for  the 

uses  and  purposes  therein  mentioned. 

A.  K.,  Oommissioner  of.  Deeds. 


[  No.  160.  J 

ORDER  TO   CONFIRM  REFEEEE'S  (oR  SHERIFF'S)  REPORT   OF  SALE. 
{Titk  of  cause.) 

On  reading  and  filing  the  report  of  J.  M.  A.,  referee,  (or  sheriff,)  of 
the  sale  of  the  mortgaged  premises  in  this  cause,  and  on  motion  of  Mr. 
E.,  attorney  for  plaintiff,  ordered  that  the  same  be  confirmed,  unless 
cause  to  the  contrary  thereof  be  shown  within  eight  days  from  the 
entry  of  this  order. 
Vol.  II.  26 
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[  No.  161.  ] 

EXECUTION  FOE  DEFICIENCY. 
The  People  of  the  state  of  New  York,  to  the  sheriff  of  the  city  and  county, 

of  New  York, 
Greeting  : 

Whereas,  on  the  fifteenth  day  of  February,  one  thousand  eight  hun- 
dred and  fifty -three,  by  a  certain  judgment  made  in  our  Supreme  Court,, 
in  a  certain  cause,  wherein  A.  B.  is  plaintiff,  and  0.  D.  and  others  are 
defen-dants,  it  was,  among  other  things,  adjudged  that  all  and  singular 
the  mortgaged  premises  mentioned  in  the  complaint  in  said  cause,  or 
so  much  thereof  as  might  be  sufficient  to  raise  the  amonnt  due  to  the 
said  plaintiff,  for  the  principal,  interest  and  costs  in  the  said  case,  and 
which  might  be  sold  separately  without  material  injury  to  the  parties 
interested,  be  sold  at  public  auction  by  the  sheriff  of  Saratoga  county, 
and  that  the  sheriff  out  of  the  proceeds  of  said  sale  retain  his  fees,  dis- 
bursements and  commissions  on  said  sale,  and  pay  to  the  plaintiff  or 
his  attorney,  his  costs  in  such  suit  to  be  taxed,  and  also  the  amount 
due  to  him  upon  the  said  mortgage,  together  with  legal  interest  thereon, 
from  the  date  of  the  judgment  in  said  cause,  or  so  much  thereof  as  the 
purchase-money  of  the  mortgaged  premises  would  pay  of  the  same: 
and  that  such  sheriff  bring  the  surplus  moneys  arising  from  said  sale, 
if  any,  into  court,  and  that  if  the  moneys  arising  from  said  sale  should 
be  insufficient  to  pay  the  amount  due  to  the  plaintiff,  with  interest 
and  costs  and  expenses  of  such  sale,  that  such  sheriff  specify  the 
amount  of  such  deficiency  in  his  report  of  said  sale,  and  that  on  the 
coming  in  and  confirmation  of  such  report,  the  defendant  C.  D.,  who 
is  personally  liable  for  the  payment  of  the  mortgage^debt,  should  pay 
,  to  the  said  plaintiff  the  amount  of-  such  deficiency,  with  interest  there- 
on from  the  date  of  the  last  mentioned  report,  and  that  such  plaintiff 
have  execution  therefor.  And  whereas,  the  said  sheriff  has  filed  his 
report  of  said  sale,  in  the  proper  office,  and  the  same  has  been  duly 
confirmed  by  an  order  of  the  said  Supreme  Court,  from  which  report 
it  appears  that  the  amount  of  the  deficiency  upon  the  sale  of  the  said 
mortgaged  premises,  over  and  above  the  sum  for  which  the  said  pre- 
mises were  sold,  is  $8,845  18,  (being  the  amount  of  the  deficiency  of 
the  moneys  arising  from  said  sale,  to  pay  the  amount  due,  and  adjudged 
to  be  paid  to  the  said  plaintiff,  with  the  interest  and  costs  as  aforesaid. 
And  whereas,  the  said  C.  D.  has  failed  to  comply  with  all  and  singular 
the  matters  required  of  him  in  and  by  the  said  judgment,  and  to  pay. 
the  amount  of  the  deficiency  thus  reported,  with  interest,  or.  any  part 
thereof,  as  we  have  been  informed  in  our  said  Supreme  Court.  And 
whereas,  the  judgment  for  said  deficiency  was  docketed  inyour  county, 
on  the  22d  day  of  September,  one  thousand  eight  hundred  and  fifty- 
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three,  and  the  sum  of  eight  thousand  eight  hundred  and  forty-five  dol- 
lars and  eighteen  cents,  with  interest,  as  aforesaid,  is  now  actually  due 
thereon.  Therefore,  we  command  you,  that  you  satisfy  the  said  judg- 
ment out  of  the  personal  property  of  the  said  judgment  debtor  within 
your  county ;  or  if  sufficient  personal  property  cannot  be  found,  then 
out  of  the  real  property  in  your  county,  belonging  to  the  said  judgment 
debtors,  on  the  day  when  the  said  judgment  was  docketed  in  your 
county,  or  at  any  time  thereafter,  in  whose  hands  soever  the  same  may 
be,  and  return  this  execution  within  sixty  days  after  its  receipt  by 
you,  to  the  clerk  of  the  city  and  county  of  New  York. 

Witness,  Hon.  H.  P.  Edwards,  one  of  our  justices  of  the  Supreme 
Court,  at  the  city  of  New  York,  the  22d  day  of  July,  one  thousand 
eight  hundred  and  fifty-four. 

A.  B.,  Plaintiff^s  Attorney. 

I  No.  162.  j 
DECISION,  CAUSE  TRIED  BY  THE  COURT. 

{Title  of  cause  as  in  No.  104.) 

A  trial  by  jury  in  this  action  having  been  waived  by  the  parties,  by 
the  written  consent  of  the  attorneys  for  the  respective  parties,  filed 
with  the  clerk  of  this  court,  (or  by  the  oral  consent  of  the  attorneys 
for  the  respective  parties,  in  open  court,  and  entered  in  the  minutes  of 
the  court,  or  by  the  defendant's  failing  to  appear,)  and  the  testimony 
having  been  taken  and  duly  considered,  the  court  do  decide  that  the 
plaintiff  recover  from  the  defendant  the  sum  of  one  hundred  dollars, 
besides  costs. 

Dated,  &c. 

A.  B.,  Justice. 


[  No.  163.  ] 

JUDGMENT  ON  TRIAL   OF  ISSUE  OF  FACT. 

(Title  of  cause  as  in  No.  104.) 

April  10,  1854. 
This  cause  having  been  tried  on  the  issue  of  fact,  and  the  jury 
therein  having  found  a  verdict  for  the  plaintiff  for  the  sum  of  one 
hundred  dollars ;  now,  on  motion  of  B.  F.,  attorney  for  the  plaintiff,  it 
is  adjudged  by  the  said  court,  that  the  plaintiff  recover  of.  the  defend- 
ant the  said  sum,  with  forty-nine  dollars  and  forty-five  cents  costs  and 
disbursements,  making  the  sum  of  one  hundred  and  forty-nine  dollars 
and  forty-five  cents.  ' 

a  H.,  Ckrk 
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[  No.   164.  J 

EXTRA 'ALLOWANCE  OF  COSTS. 

{Tiih  of  cause  as  in  No.  104.) 

The  plaintiff  in  this  action  having  recovered  the  sum  of  five  hun- 
dred dollars,  and  the  same  being  a  difificult  (or  "  extraordinary  ")  case, 
(or,  the  defence  having  been  unreasonably  [or  unfairly]  conducted,) 
the  plaintiff  is  allowed  ten  per  cent,  on  the  amount  of  such  recovery 
by  way  of  costs. 

A.  B.,  Justice  Sup-.-G't. 

[  No.  165.  J 

JUDGMENT  ON  VERDICT  OF  A  JURY. 

{Titk  of  cause  as  in  No.  104.) 

The  verdict  of  the  jury  in  this  cause  having  been  entered,  whereby 
they  find  for  the  plaintiff,  and  assess  his  damages  at  one  thousand  dol- 
lars ;  on  motion  *  of  !E.  Gr.,  plaintiff 's  attorney,  it  is  adjudged  that  the 
plaintiff  recover  of  the  defendant  the  said  sum,  with  fifty-five  dollars 
and  ten  cents  costs  and  disbursements,  amounting  in  the  whole  to  one 
thousand  and  fifty-five  dollars  and  ten  cents. 

A.  N.,  Clerk  of  Columbia  county. 


[  No.  166.  J 

JUDGMENT   ON   DECISION   OF   THE   COURT,   JURY   TRIAL   WAIVED. 

{Title  of  cause  as  in  No.  104.) 

A  jury  trial  having  been  waived  in  this  cause,  and  the  decision  of 
the  judge  having  been  filed,  whereby  he  finds  for  the  plaintiff  for  five 
hundred  dollars  damages ;  on  motion,  (as  in  last  form,  from  *.) 


.     [  No.  167.  J 

JUDGMENT   ON   REPORT   OF   REFEREES. 

{Title  of  cause  as  in  No.  104.) 

This  cause  having  been  duly  referred  to  A.  B.,  C.  Di  and  E.  F.,  to 
hear  and  determine  the  same,  and  their  report  having  been  filed, 
whereby  they  find  to  be  due  from  the  defendant  to  the  plaintiff  the 
sum  of  one  hundred  dollars ;  on  motion,  (same  as  in  No,  101,  from 
the  *.) 
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[  No.   168.  ] 

JUDGMENT  or  AFFIRMANCE  IN  SUPREME   COURT,   UPON  AN  APPEAL 
FROM  A  JUDGMENT  OF  AN  INFERIOR ,  COURT. 

{Title  of  cause  as  in  No.  104.) 

This  cause  having  been  brought  into  this  court  upon  an  appeal  from 
a  judgment  entered  in  the  county  cc^urt  of  Delaware  county,  (or 
mayor's  court  of  the  city  of  Syracuse,)  on  the  first  day  of  May,  1854, 
in  favor  of  the  above-named  plaintiff  against  the  above-named  defend- 
ant, for  seventy-eight  dollars  damages  and'  costs ;  and  the  said  appeal 
having  been  heard,  and  the  decision  of  the  court  thereupon  having 
been  filed,  whereby  the  aforesaid  judgment  is  in  all  things  *  af&rmed, 
on  motion  of  H.  J.,  attorney  for  the  plaintiff,  it  is  adjudged  that  the 
said  judgment  be,  and  the  same  is  hereby  in  all  things  af&rmed,  and 
that  the  plaintiff  recover  of  the  defendant  the  said  ■  sum  of  seventy- 
eight  dollars,  with  fifty-four  dollars  costs,  disbursements  and  interest, 
amounting  in  the  whole  to  one  hundred  and  thirty-two  dollars. 

Dated,  &c. 

P.  S.,  OkrJc  of  Erie  county. 


[  No.  169.  ] 
LIKE   ON  REVERSAL. 


(Same  as  above  to  the  *,  then  add)  reversed.     On  motion  of  A.  O, 

defendant's  attorney,  it  is  adjudged,  that  the  said  judgment  be  and 

the  same  hereby  is  in  all  things  reversed,  and  that  the  said  defendant' 

recover  of  the  plaintiff  the  sum  of  sixty-five  dollars  for  his  costs  and 

disbursements,  upon  said  appeal. 

P.  S.,  Ckrh,  dec. 


[  No.  170.  ] 

JUDGMENT  IN  THE  SUPREME   COURT  UPON  EXCEPTIONS   AND  APPEAL 
FROM  A  JUDGMENT  OF  A  SINGLE  JUDGE,  AND  NEW  TRIAL  DENIED. 

{Title  of  cause  as  in  No.  104.) 

The  judgment  in  this  cause,  entered  under  the  direction  of  a  single 
judge,  on  the  ninth  day  of  August,  1854,  in  favor  of  the  plaintiff  and 
against  the  defendant,  for  nine  hundred  and  seventeen  dollars  damages, 
with  sixty -l;hree  dollars  and  fifteen  cents  costs  and  disbursements,  hav- 
ing been  appealed  to  the  general  term  of  the  Supreme  Court ;  and  the 
same  having  been  heard,  and  the  decision  of  the  court  thereupon  hav- 
ing been  filed,  whereby  a  new  trial  in  said  cause  is  denied ;  on  motion 
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of  J.  N".,  the  plaintiff's  (or  defendant's)  attorney,  it  is  adjudged  that  the 
plaintiff  (or  defendant)  recover  of  the  defendant  (or  plaintiff)  the  sum 
of  eighty -five  dollars  and  ten  cents  for  his  costs  and  disbursements  upon 
the  said  appeal. 
Dated,  &c.  R.  O.,  Gkrh,  Sc. 


[  No.  171.  ] 

JUDGMENT  IN  SUPREME  COURT,  UPON  CASE  MADE  TO'  SET  ASIDE  RE- 
PORT OF  REFEREES,  AND  APPEAL  FROM  THE  JUDGMENT  ENTERED 
UPON  SUCH   REPORT,    AND   REPORT  NOT   SET   ASIDE. 

{Fitk  of  cause  as  in  No.  104.) 

The  judgment  in  this  cause,  entered  upon  the  report  of  referees,  on 
the  tenth  day  of  July,  1854,  in  favor  of  the  plaintiff  and  against  the 
defendant,  for  seven  hundred  and  five  dollars  and^  fifty-four  cents  dam- 
ages, with  forty-eight  dollars  and  sixteen  cents  costs,  having  been  ap- 
pealed to  the  general  term  of  the  Supreme  Court ;  and  the  same  hav- 
ing been  heard,  and  the  decision  of  the  court  thereupon  having  been 
filedj  whereby  the  said  judgment  is  in  all  things  afiirmed;  on  motion, 
of  A.  B.,  attorney  for  plaintiff,  it  is  adjudged,  that  the  said  plaintiff 
recover  of  the  defendant,  the  sum  of  seventy-four  dollars  and  twenty- 
two  cents  for  his  costs  and  disbursements  upon  said  appeal. 

Dated,  &c.  J.  R.,  Ckrh,  &c. 


[  No.  172.  ] 

JUDGMENT  ON  FAILURE  TO  ANSWER. 

{Title  of  cause  as  in  No.  104.) 

The  summons,  with  a  copy  of  the  complaint  in  this  action,  having 
beeen  duly  served  on  the  defendant,  on  the  first  day  of  July,  1854, 
and  no  copy  of  an  answer  to  the  complaint  having  been  served  on  the 
plaintiff's  attorney,  as  required  by  the  summons;  now,  on  motion  of 
E.  P.,  plaintiff's  attorney,  it  is  hereby  adjudged  that  the  plaintiff  re- 
cover of  the  defendant  the  sum  of  five  hundred  dollars,  the  amount 
claimed  and  interest,  with  ten  dollars  costs  and  disbursements,  amount- 
ing in  the  whole  to  $535  10. 
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Amount  claimed  in  summons 
Interest         .... 


Oosts  by  statute     . 
Clerk's  entering  judgment 
Affidavits 
Transcripts    ,  -      . 
Postage  .... 
Sheriff's  fees 

do.      xeturninfir  execution 


$500  00 

25  00 

$7  00 

$525  00 

0  50 

0  25 

0  06 

0  10 

1  50 

0  69 

10  10 

$535  10 


Oounty  of  Herkimer. — E.  F.,  plaintiff's  attorney  in  the  above  action, 
being  duly  sworn,  says  that  the  disbursements  above  mentioned  have 
been  actually  made  or  incurred  in  this  action. 

■Sworn,  &o.  '  E.  F. 


[  No.  173.  ] 

STATEMENT  AND  CONFESSION  OF  JUDGMENT. 

Supreme  Couet. — County  of  Erie. 

A.  B.     I 

agt.        \ 
C.  D.      ) 

I  do  hereby  confess  judgment  in  this  cause  in  favor  of  A.  B.,  plain- 
tiff, for  the  sum  of  one  thousand  dollars,  and  authorize  judgment  to  be 
entered  therefor,  against  me. 

This  confession  of  judgment  is  for  a  debt  justly  due  to  the  plaintiff, 
arising  upon  the  following  facts :  (a  promissory  note  payable  to  the 
plaintiff  for  the  sum  of  fifty  dollars,  dated  June  5th,  1849,  and  payable 
six  months  from  date,  with  interest,)  or,  (a  liability  incurred  by  the 
plaintiff,  by  indorsing  my  note,  payable  to  the  order  of  B.  F.,  for  the 
sum  of  one  hundred  dollars,  dated  June  5th,  1849,  and  payable  six 
months  from  date,  with  interest,)  or,  (other  cause  of  action,  which  must 
be  particularly  stated.) 

C.  D. 

County  of  Erie,  ss. 

C.  D,,  the  defendant  above  named,  being  duly  sworn,  says-  that  the 
facts  stated  in  the  above  confession  are  true. 

Sworn  to  before  me,  this  i 
12thday  of  July,  1854.  f 
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{Indorsed.) 

{Title  of  suit  as  in  No.  173.) 

On  filing  the  within  statement  and  confession,  it  is  adjudged  by  the 
court,  that  the  plaintiff  do  recover  against  the  defendant,  the  sum  of 
one  thousand  dollars,  with  five  dollars  costs,  and  one  dollar  ninety- 
four  cents  disbursements,  making  in  all  one  thousand  and  six  dollars, 
and  ninety -four  cents. 

Dated,  &c.  E.  F.,  Clerk. 


[  No.  174.  ] 

JUDGMENT  FOE  PLAINTIFF  IN  AN  ACTION  TO  RECOVER  REAL 

PROPERTY. 
{Title  of  ca%ise  as  in  No.  104.) 

The  verdict  of  the  jury  in  this  cause  having  been  entered,  whereby 
they  find  in  favor  of  the  plaintiff,  and  assess  his  damages  for  withhold- 
ing the  possession  of  the,  premises,  at  five  hundred  dollars,  on  motion 
of  E.  F.,  plaintiff's  attorney,  it  is  adjudged  that  the  plaintiff  recover 
the  possession  of  the  real  property  described  in  the  complaint,  and 
also  the  sum  of  five  hundred  and  eighty-four  dollars,  damages,  costs 
and  disbursements. 

A.  R.,  Ghrh,  &c. 


[  No.  175.  ] 

THE   LIKE   ON   VERDICT    FOR    DEFENDANT. 

{Tith  of  cause  as  in  No.  104.) 

The  verdict  of  the  jury  in  this  cause  having  been  entered,  whereby 
they  find  in  favor  of  the  defendant,  on  motion  of  E.  F.,  defendant's 
attorney,  it  is  adjudged  that  the  defendant  recover  of  the  plaintiff  the  . 
sum  of  sixty -four  dollars  and  twenty-one  cents,  costs  and  disbursements. 

A.  R.,  Clerk,  &c. 


[  No.  176.  ] 

JUDGMENT     FOR     PLAINTIFF    IN  AN   ACTION    TO    RECOVER     PERSONAL 
PROPERTY,    WITH   DAMAGES   FOR   WITHHOLDING. 

{Title  of  cause  as  in  No.' 1Q4:)  , 

The  verdict  of  the  jury  in  this  cause  having  been  entered,  whereby 
they  find  in  favor  of  the  plaintiff,  and  assess  his  damages  for  with- 
holding the  possession  of  the  property  at  twenty-five  dollars,  *  on 
motion  of  E.  Gr.,  plaintiff's  attorney,  it  is  adjudged  that  the  plaintiff 
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recover  the  possession  of  the  personal  property  described  in  the  com- 
plaint, and  also  the  sum  of  one  hundred  and  five  dollars,  damages, 
costs  and  disbursements. 

E.  R,  Olerh,  <jtc. 


[  No.  177.  ] 

THE   LIEE  WHERE  THE  PROPETT  HAS  NOT  BEEN  DELIVERED. 

(The  same  as  in  ISTo.  176  to  the  *  then  add)  and  also  the  value 
thereof  at  seventy -six  dollars,  on  motion  of  R.  S.,  plaintiff's  attorney, 
it  is  adjudged  that  the  plaintiff  recover  the  possession  of  the  personal 
property  described  in  the  complaint,  or  in  case  a  delivery  thereof  can- 
not be  had,  that  the  plaintiff  recover  of  the  defendant  the  said  sum  of 
seventy-six  dollars,  and  also  the  sum  of  ninety-one  dollars,  damages, 
costs  and  disbursements. 

J.  K,  Glerk,  &c. 


[  No.  178.  J 

THE  LIKE  ON  VERDICT  FOR  PLAINTIFF,  PROPERTY  NOT  HAVING  BEEN 

DELIVERED. 

{Title  of  cause  as  in  No.  104.) 

The  verdict  of  the  jury  in  this  cause  having  been  entered,  whereby 
they  find  in  favor  of  the  defendant,  *  on  motion  of  E.  S.,  defendant's 
attorney,  it  is  adjudged  that  the  defendant  recover  of^the  plaintiff  the 
sum  of  forty-nine  dollars  and  twenty-one  cents,  costs  and  disbursements. 

J.  K,  aerk,  (Sec. 


[  No.  179.  ] 

THE  LIKTS  WHERE  PROPERTY  HAS  BEEN  DELIVERED  TO  PLAINTIFF,  AND 

DAMAGES. 

(The  same  as  in^o.  178  to  the  *,  then  add)  and  assess  his  damages  for 
taking  and  withholding  the  possession  of  the  property  at  ten  doUarsj 
and  the  value  thereof  at  one  hundred  and  seventy-four  dollars,  *  on 
motion  of  J.  N.,  defendant's  attorney,  it  is  adjudged  tha1^  the  defendant 
have^a  return  to  him  of  the  personal  property  described  in  the  complaint, 
or  in  case  a  return  thereof  cannot  be  had,  that  the  defendant  recover 
of  the  plaintiff  the  said  sum  of  one  hundred  and  seventy-four,  dollars 
arid  also  sixty-three  dollars  and  nineteen  cents,  damages,  costs  and  dis- 
bursements. . 

R.  S.,  Ghrh,  &c. 
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[  No.  180.  j 

THE  LIKE,  WHEEE  PEOPEETY  HAS  BEEN  DELIVEEED  TO  THE  PIiAINTIPF, 
AND  DEFENDANT  WAIVES  A  EETTTEN. 

(The  same  as  in  No.  178  to  *,  then  add)  and  a  return  of  the  property 
having  been  waived  by  the  defendant,  on  motion  of  E.  F.,  defendant's 
attorney,  it  is  adjudged,  that  the  defendant  recover  of  the  plaintiff  the 
said  sum  of  one  hundred  and  seventy -four  dollar^,  and  also  the  sum  of 
fifty -six  dollars  and  forty -two  cents,  damages,  costs  and  disbursements, 
amounting  together  to  tiie  sum  of  two  hundred  and  thirty  dollars  and 
forty -two  cents. 

J.  K,  Olerk,  Sc. 

[  No.  181.  ] 

ENTET  IN  SUPEEME   COUET  OF  EEMITTITUE   FEOM  THE  COUET  OF  AP- 
PEALS ON  AFFIEMANCE  OF  JUDGMENT. 

{Title  of  cause.) 

This  cause  having  been  brought  into  the  Court  of  Appeals,  upon  an 
appeal  from  the  judgment  entered  therein,  in  the  Supreme  Court,  on 
the  ninth  day  of  August,  1854,  in  favor  of  the  plaintiff  against  the  de- 
fendant, for  one  thousand  dollars  damages  and  ninety -five  dollars  costs, 
and  the  said  appeal  having  been  heard,  and  by  the  said  Court  of  Ap- 
peals duly  considered,  it  was  by  the  said  court  adjudged  that  the  judg- 
ment aforesaid,  be  in  all  things*  aSirmed.  And  it  was  further  adjudged 
by  the  said  court,  that  the  said  plaintiff  should  recover  from  the  said 
defendant,  the  sum  of  one  hundred  and  ten  dollars  for  his  costs,  (dam- 
age|)  and  disbursements  upon  such  appeal. 

And^hereupon  the  judgment  roll  and  proceedings  thereupon  in  the 

said  Court*  of  Appeals,  were  by  the  said  court  remitted  into  the  said 

Supreme  Court,  according  to  the  statute  in  such  case  made  and  provided. 

Dated,'  &c.  <      '"'' 

J.  L.,  Glerk  of  Broome  county. 


[  No.  .182.  ] 
THE   LIKE   UPON  EEVEESAL  OF  JUDGMENT. 

(Same  as  No.  181,  down  to  the  *,  then  add,)  reversed.  And  it  was 
further  adjudged  by  the  said  court,  that  the  said  defendant  should  re- 
cover from  the  said  plaintiff,  the  sum  of  ninety-five  dollars  for  his  costsj 
(damages)  and  disbursements  upon  such  appeal. 

And  thereupon  the  judgment  roll  and  proceedings  thereupon,  in  the 
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said  Court  of  Appeals,  were  by  tke  said  court  remitted  into  the  said 
Supreme  Court,  according  to  the  statute  in  such  case  made  and  provided. 
Dated,  &c. 

E,  S.,  Okrh  of  Essex  county. 


[No.  183.  J 

EXECUTION  AGAINST  THE  PERSON. 

The  People  of  the  staid  of  New    York,  to  the  sheriff  of  the    county    of 

Schoharie^ 
Greeting  : 

Whereas,  judgment  was  rendered  on  the  tenth  day  of  June,  one  thou- 
sand eight  hundred  and  fifty-four,  in  an  action  in  the  Supreme  Court, 
between  A.  B.,  plaintiff,  and  0.  D.,  defendant,  in  favor  of  the  said  A.  B., 
against  the  said  C.  D.,  for  the  sum  of  one  hundred  and  sixty  dollars,  as 
appears  to  us  by  the  judgment  roll,  filed  in  the  office  of  the  clerk  of  the 
county  of  Schoharie :  And,  whereas,  the  said  judgment  was  docketed 
in  your  county  on  the  said  tenth  day  of  June,  in  the  year  one  thousand 
eight  hundred  and  fifty-four,  and  the  sum  of  one  hundred  and  sixty 
dollars  is  now  actually  due  thereon  :  and  whereas  an  execution  against 
the  property  of  the  judgment  debtor  has  been  duly  issued  to  the  sheriff 
of  the  proper  county  and  returned  unsatisfied  :  Therefore  we  command 
you,  that  you  arres.t  the  said  judgment  debtor  and  commit  him  to  the 
jail  of  your  county  until  he  shall  pay  the  said  judgment,,  or  be  dis- 
charged according  to  law._ 

Witness,  Malbone  Watson,  one  of  our  justices,  at  the  court  house  in 
the  town  of  Schoharie,  the  tenth  day  of  July,  one  thousand  eight  hun- 
dred and  fifty-four. 

E.  ¥.,  Plaintiffs  Attorney. 


[  N"o.  184.  ] 

EXECUTION  AGAINST  THE  PROPERTY. 

The  People  of  the  state  of  New  York,  to  the  sheriff  of  the  county  of  Qreene, 

Greeting  : 
Whereas,  judgment  was  rendered  on  the  second  day  of  July,  one 
thousand  eight  hundred  and  fifty-four,  in  an  action  in  the  Supreme 
Court,  between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  in  favor  of 
the  said  A.  B.,  against  the  said  C.  D.,  for  the  sum  of  five  hundred  and 
thirty-one  dollars  and  sixty  cents,  as  appears  to  us  by  the  judgment 
roll,  filed  in  the  office  of  the  clerk  of  the  county  of  Albany :  And 
whereas,  the  said  judgment  was  docketed  in  your  coanty  on  the  third 
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day  of  July,  in  the  year  one  thousand  eight  hundred  and  fifty -four, 
and  the  sum  of  five  hundred  and  thirty-one  dollars  and  sixty  cents  is 
now  actually  due  thereon:  Therefore  we  command  you,  that  you 
satisfy  the  said  judgment  out  of  the  personal  property  of  the  said  judg- 
ment debtor  within  your  county  ;  or  if  suflicient  personal  property  can- 
not be  found,  then  out  of  the  real  property  in  your  county  belonging 
to  such  judgment  debtor  on  the  day  when  the  said  judgment  was  so 
docketed  in  your  county,  or  at  any  time  thereafter,  in  whose  hands 
soever  the  same  may  be,  and  return  this  execution  within  sixty  days 
after  its  receipt  by  you,  to  the  clerk  of  the  county  of  Greene. 

Witness,  Ira  Harris,  one  of  our  justices,  at  the  court  house  in  the 
village  of  Oatskill,  the  fourth  day  of  July,  one  thousand  eight  hundred 
and  fifty-four. 

E.  F.,  Plaintiff's  Attorney. 


[  No.  185.  ] 

EXECUTION   FOR  THE   DELIVERY   OF   THE    POSSESSION    OF    REAL    PROP- 
ERTY "WITH   DAMAGES   AND   COSTS. 

The  People  of  the  state  of  New  York,  to  the  sheriff  of  the  county  of  Frank- 
lin : 

Whereas  judgment  was  rendered  on  the  first  day  of  November,  one 
thousand  eight  hundred  and  fifty-four,  in  an  action  in  the  Supreme 
Court,  between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  in  favor  of  the 
said  A.  B.,  against  the  said  0,  D.,  for  the  delivery  to  the  said  A.  B.  of 
the  possession  of  certain  real  property,  to  wit :  (here  describe  premises) 
and  also  for  three  hundred  and  nine  dollars  damages  and  costs  therein, 
as  appears  to  us  by  the  judgment  roll,  filed  in  the  office  of  the  clerk  of 
the  county  of  Franklin  ;  and  whereas  the  said  judgment  was  docketed 
in  your  county  on  the  first  day  of  November,  one  thousand  eight  hun- 
dred and  fifty-four,  and  the  sum  of  three  hundred  and  nine  dollars,  is 
now  actually  due  thereon.  Therefore,  we  command  you,  that  you  de- 
liver to  the  said  A.  B.  the  possession  of  the  said  real  property  herein- 
before particularly  described,  and  that  you  satisfy  the  said  damages 
and  costs  out  of  the  personal  property  of  the  said  0.  D.  within  your 
county ;  or  if  sufficient  personal  property  cannot  be  found,  then  out  of 
the  real  property  in  your  county  belonging  to  the  said  C.  D.  on  the 
day  when  the  said  judgment  was  docketed  in  your  county,  or  at  any 
time  thereafter,  in  whose  hands  soever  the  same  may  be,  and  return 
this  execution  within  sixty  days  after  its  receipt  by  you,  to  the  clerk  of 
the  county  of  Franklin. 

A.  N.,  Plaintiff^s  Attorney. 
,     Witness;  James  J.  Eoosevelt,  &c. 
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[No.    186.  J 

EXECUTION  FOR  THE  DELIVERY  OF  THE    POSSESSION    OF  PERSONAL 
PROPERTY,   WITHOUT  DAMAGES  OR  COSTS. 

The  People  of  the  state  of  New  York,  to  the  sheriff  of  the  county  of  Ham- 
ilton : 

Whereas,  judgment  was  rendered  on  the  first  day  of  September,  one 
thousand  eight  hundred  and  fifty-four,  in  an  action  in  the  Supreme 
Court,  between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  in  favor  of  the 
said  A.  B.,  against  the  said  0.  D.,  for  the  delivery  to  the  said  A.  B.  of 
the  possession  of  certain  personal  property,  to  wit,  (here  describe  prop- 
erty)* as  appears  to  us  by  the  judgment  roll,  filed  in  'the  office  of  the 
clerk  of  the  county  of  Hamilton  ;  and  whereas,  the  said  judgment  was 
docketed  in  your  county  on  the  third  day  of  September,  one  thousand 
eight  hundred  and  fifty-f6ur,f  therefore  we  command  you,  that  you 
deliver  to  the  said  A.  B.,  the  possession  of  the  said  personal  property 
hereinbefore  particularly  described,  and  return  this  execution  within 
sixty  days  after  its  receipt  by  you,  to  the  clerk  of  the  county  of  Ham- 
ilton. 

E.  J.,  Plaintiff''s  Attorney. 

Witness,  dbc.       • 

[  No.  187.  j 

THE  LIKE  WITH  DAMAGES  AND  COSTS. 

(Like  No.  186  down  to  the  *  then  add,)  and  also  for  a^ixty-nine  dol- 
lars, costs  and  damages  therein,  (then  same  as  in  No.  186  to  the  f  then 
add,)  and  the  sum  of  sixty-nine  dollars  is  now  actually  due  thereon  : 
therefore  we  command  you,  that  you  deliver  to  the  said  A.  B.,  the  pos- 
session of  the  said  personal  property,  hereinbefore  particularly  de- 
scribed, and  that  you  satisfy  the  said  costs  and  damages  out  of  the 
personal  property  of  the  said  C.  D.,  &c.     (Conclude  in  the  usual  form.) 


[  No.  188.  ] 

THE   LIKE  AND   FOR  THE   VALUE    OF  THE  PROPERTY,   IF   A  DELIVERY 

CANNOT  BE   HAD. 

(Like  No.  186,  down  to  *  then  add)  and  also  for  sixty-nine  dollars 
costs  and  damages  therein,  as  appears  to  us  by  the  judgment  roll  filed 
in  the  ofiice  of  the  clerk  of  the  county  of  Hamilton  ;  and  whereas,  the 
said  judgment  was  docketed  in  your  county  on  the  third  day  of  Sep- 
tember one  thousand  eight  hundred  and  fifty-four,  and  the  sum  of 
sixty-nine  dollars  is.now  actually  due  thereon :  therefore  we  command 
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you,  that  you  deliver  to  the  said  A.B.  the  possession  of  the  said  personal 
property,  hereinbefore  particularly  described,  and  that  you  satisfy  the 
said  costs  and  damages  out  of  the  personal  property  of  the  said  C.  D., 
in  your  county,  and  in  case  a  delivery  of  said  property  cannot  be  had, 
that  you  also  satisfy  the  sum  of  four  hundred  dollars,  being  the  value 
of  the  property  for  which  the  said  judgment  was  recovered,  and  if 
sufficient  personal  property  cannot  be  found,  then  out  of  the  real  pro- 
perty, &c.     (Conclude  in  usual  form.) 

Note. — Executions  for  defendant  can  be  easily  framed  from  the  foregoing  forma,  substi- 
tuting "retv/rn'"  for  "delivery"  where  it  occurs. 


[  No.  189.  J 

EXECUTION  AGAINST   THE   PEOPEETT,    AFTER   AFFIRMANCE   IN  THE 
COURT   OF   APPEALS. 

The  Peoph  of  the  state  of  New  York  to  the  sheriff  of  the  county  of  Fulton. 

Whereas  judgment  was  rendered  on  the  third  day  of  July,  one  thou- 
sand eight  hundred  and  fifty-four,  in  an  action  in  the  Supreme  Court 
between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  in  favor  of  the  said  plain- 
tiff against  the  said  defendant  for  the  sum  of  two  thousand  dollars,  as 
appears  to  us  by  the  judgment  roll  filed  in  the  office  of  the  clerk  of 
the  county  of  Yates;  and  whereas,  said  judgment  was  docketed  in 
your  county  on  the  tenth  day  of  July,  one  thousand  eight  hundred 
and  fifty-four ;  and  whereas,  the  said  defendant  did  appeal  from  the 
said  judgment  to  the  Court  of  Appeals,  and  the  said  judgment  being 
by  the  said  Court  of  Appeals  in  all  things  affirmed,  it  was  adjudged  by 
the  said  court  that  the  said  plaintiff  recover  from  the  said  defendant 
the  sum  of  ninety-five  dollars,  for  his  costs,  (damages)  arid  disburse- 
ments upon  such  appeal,  as  appears  to  us  by  the  judgment  roll  and 
proceedings  thereupon  in  the  said  Court  of  Appeals,  remitted  into  and 
now  remaining  in  the  said  Supreme  Court,  upon  which  said  judgment 
there  is  now  actually  due  the  sum  of  two  thousand  four  hundred  dol- 
lars. Therefore  we  command  you,  that  you  satisfy  the  said  judgment 
out  of  the  personal  property  of  the  said  judgment  debtor,  within  your 
county ;  or  if  sufficient  personal  property  cannot  be  found,  then  out  of 
the  real  property  in  your  county  belonging  to  such  judgment  debtor 
on  the  day  when  the  said  judgments  were,  docketed  in  your  county  or 
at  any  time  thereafter,  in  whose  hands  soever  the  same  may  be,  and 
return  this  execution  within  sixty  days  after  its  receipt  by  you  to  the 
clerk  of  the  county  of  Yates. 

Witriess,  Amasa  J.  Parker,  Justice  of  the  Supreme  Court,  at  the  court 
house  in  the  village  of  Penn  Yan,  the  first  day  of  October,  one  thou- 
sand eight  hundred  and  fifty-four.  B.  P.,  Phintiff's  Attorney. 
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[  No.  190.  j 

THE  LIKE  ON  REVERSAL. 

The  People  of  the  state  of  New    York,  to  the  sheriff  of  the  county  of 

Ulster. 

Whereas  C.  D.  did  appeal  to  the  Court  of  Appeals  from  a  judgment 
rendered  on  the  fourth  day  of  May,  one  thousand  eight  hundred  and 
fifty-four,  in  an  action  in  the  Supreme  Court,  between  A.  B.,  plaintiff,  and 
the  said  C.  D.,  defendant,  in  favor  of  the  said  plaintiff  against  the  said  de- 
fendant for  nine  hundred  dollars ;  and  whereas,  the  said  j  udgment  being 
by  the  said  Court  of  Appeals  in  all  things  reversed,  it  was  adjudged 
by  the  said  court  that  the  said  defendant  recover  from  the  said  plain- 
tiff the  sum  of  ninety-one  dollars,  for  his  costs,  (damages)  and  disburse- 
ments iipon  such  appeal,  as  appears  to  us  by  the  judgment  roll  and  pro- 
ceedings in  the  said  Court  of  Appeals,  remitted  to  and  now  remaining 
in  the  said  Supreme  Court.  And  whereas,  the  said  judgment  was 
docketed  in  your  county  on  the  first  day  of  September,  one  thousand 
eight  hundred  and  fifty-four,  and  the  sum  of  ninety-one  dollars  is  now 
actually  due  thereon ;  therefore  we  command  you,  &c.,  (conclude  as  in 
usual  form.) 


.      [No.  191.] 

EXECUTION  FOR  COSTS  OF  MOTION. 

The  People  of  the  state  of  New  York,  to  the  sheriff  of  the  county  of  Eich- 

mond,  greeting : 

Whereas,  an  order  was  made  and  entered  on  the  tenth  day  of  August, 
one  thousand  eight  hundred  and  fifty-four,  in  an  action  in  the  Supreme 
Court,  between  A.B.,  plaintiff,  and  C  D.,  defendant,  requiring  the  said 
0.  D.  to  pay  to  the  said  A.  B.  the  sum  of  (ten  dollars)  for  his  costs  of 
making  (or  opposing)  a  motion  in  said  action,  (or  for  his  costs  upon  an 
appeal  from  an  order  in  said  action,)  as  appears  to  us  by  the  said  order 
entered  in  the  office  of  the  clerk  of  the  county  of  Kicbmond.  There- 
fore, we  command  you,  that  you  satisfy  the  said  sum  of  (ten  dollars) 
out  of  the  personal  property  of  the  said  C.  D.,  within  your  county,  and 
return  this  execution  within  sixty  days  after  its  receipt  by  you  to  the 
clerk  of  the  county  of  Eichmond. 

Witness,  Selah  B.  Strong,  one  of  our  justices,  at,  &c.,  the  first  day  of 
September,  one  thousand  eight  hundred  and  fifty-four. 

J.  K.,  Plaintiff^s  Attorney. 


416  PRACTICAL  FORMS. 

[  No.  192.  ] 

notice  op  appeal  to  the  general  teem  of  the  supreme  court, 
from  a  judgment  entered  upon  the  direction  of  a  single 
judge  of  the  same  court. 

Supreme  Court. 

A.  B.      ) 

agt.        \ 

To  E.  F.,  GlerJc  of  Greene  County,  and  Gr.  H.,  Attorney  for  Plaintiff. 
Sir  :— 

Take  notice  that  the  (defendant)  appeals  from  the  judgment  entered 
in  this  cause,  to  the  general  term  of  this  court.  Said  judgment  was 
entered  upon  the  direction  of  a  single  judge  of  said  court,  on  the  8th 
day  of  August,  1854. 

Dated,  &c.  Yours,  &c., 

J.  K.,  Attorney  for  Plaintiff  and  Appellant. 


[  No.  193.  J 

NOTICE   OF   appeal   TO   THE   SUPREME   COURT;    FROM  A  JUDGMENT   OF 
AN   INFERIOR   COURT. 

County  Court  of  Franklin  county,  {or  Mayor'' s  Court  of  the  city  of  Utica.) 

A.  B.,  plaintiff, ) 

agt.  V 

C.  D.,  defendant. ) 

To  E.  F.,  Plaintiff^s  Attorney,  and  J.  N.,  Cleric  of  Franklin  county, 
(or  clerk  of  Mayor's  Court  of  Utica.) 
Sin- 
Take  notice  that  the  (defendant)  appeals  to  the  Supreme  Court  from 
the  judgment  entered  in  this  action  on  the  ninth  day  of  October,  1854, 
in  favor  of  the  plaintiff  against  the  defendant,  for  (one  hundred)  dollars 
damages,  costs  and  disbursements. 
Dated,  &c.  Yours,  &c., 

Gr.  H.,  Defendants  Attorney. 
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[  No.  194.  ] 

NOTICE   OF  APPEAL  TO  THE   GENERAL    TERM,  PROM  A  JUDGMENT  EN- 
TERED  UPON  THE  DIRECTION  OP  A  SINGLE    JUDGE,   OR     UPON     RE- 
PORT OF   REFEREES. 
{Tith  of  cause  as  in  No.  193.) 

To  E.  F.,  Phiniiff's  Attorney,  and  Gr.  H.,  Glerh  of  Wyoming  county. 
Sir:— 

Take  notice  tliat  the  (defendant)  appeals  to  tlie  general  term  of  this 
court,  frohi  the  judgment  entered  in  this  action,  on  the  first  day  of 
September,  1854,  in  favor  of  the  plaintiff,  against  the  defendant,  for 
(one  thousand)  dollars  damages,  costs  and  disbursements. 

Dated,  &c.  J.  N.,  Defendant's  Attorney. 


[  No.  195.  J 

notice  of  appeal  to  the  court  of  appeals,  from  a  judgment 

of  the  supreme  court. 
Supreme  Court. 

A.  B.,  plaintiff, ) 

agt  \ 

0.  D.,  defendant. ) 

To  E.  P.,  Plaintiff's  Attorney,  and  Gr.  H.,  Okrh  of  Monroe  county. 
Sir:— 

Take  notice  that  the  (defendant)  appeals  to  the  Court  of  Appeals, 
from  the  judgment  entered  in  this  action  on  the  twenty -first  day  of 
October,  1854,  in  favor  of  the  plaintiff,  against  the  defendant,  for  (two 
thousand  fiVe  hundred)  dollars  damages,  costs  and  disbursements. 

Dated,  &c.  *  3. 'S.,  Defendant's  Attorney. 


[  No.  196.  ] 

NOTICE  OF  APPEAL  TO  THE  GENERAL  TERM,  FROM  AN  ORDER  MADE 
AT  THE  SPECIAL  TERM,  OR  BY  A  JUDGE  OUT  OF  COURT. 

{Tith  of  cause  as  in  No.  195.) 

To  E  P    Plaintiff's  Attorney,  and  Gr,  H.,  Ohrh  of  Livingston  county. 

Sir:-    ■ 

Take  notice  that  the  (defendant)   appeals  to  the  general  term, 

from  the  order  entered  in  this  action  with  the  clerk  of  Livingston 

county,  on  the  first  day  of  October,  1854,  directing  (or  allowing)  an 

injunction,  (or  attachment,)  or  (to  arrest  the  defendant,)  or  (from  so 

Vol.  II.  ^  27 
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much  of  said  order  as  directs  the  appointment  of  a  receiver  in  said 
action)  [specify  the  part  of  the  order  appealed  from.] 
Dated,  &c. 

Tours,  &c., 

J.  N.,  Defendants  Attorney. 


[No.  197.  ] 

UNDERTAKING  TO  PAT  COSTS  ON  APPEAL. 
{Title  of  cause  as  in  No.  193.) 

Whereas,  the  above-named  C.  D.  has  appealed  (to  the  Supreme 
Court,  from  a  judgment  entered  in  the  county  court  of  Suffolk  county, 
on  the  first  day  of  September,  one  thousand  eight  hundred  and  fifty- 
four,)  or  (to  the  general  term  of-  the  Supreme  Court,  from  a  judgment 
entered  upon  the  direction  of  a  single  judge  of  that  court,  on,  &c.,)  or 
(to  the  Court  of  Appeals,  from  a  judgment  entered  in  the  Supreme 
Court,  on,  &c.,)  in  favor  of  the  above-named  plaintiff  and  against  the 
above-named  defendant,  for  the  *  sum  of  (four  hundred  and  seventy- 
five  dollars  and  ninety-four  cents)  damages  and  costs, 

Now,  therefore,  we,  J.  N.,  of,  &c.,  gentleman,  and  R.  S.,  of,  &c., 
merchant,  do  undertake  that  the  said  appellant  will  pay  all  costs 
and  damages  which  may  be  awarded  against  him  on  the  said  appeal, 
not  exceeding  the  sum  of  two  hundred  and  fifty  dollars.* 

Dated,  &c.  '   J.  N. 

E.  S. 


[  No.  198.  ] 

AFFIDAVIT   OP   SURETIES   ANNEXED. 

(Titk  of  cause  as  in  No.  193.) 

County  of  Wayne. — J.  N.,  of,  &c.,  and  E.  S.,  of,  &c.,  being  each  duly 
sworn,  doth  each  for  himself  depose  and  say,  that  he  is  a  (householder) 
or  (freeholder)  of  this  state,  and  is  worth  the  sum  of  (five  hundred) 
dollars  over  and  above  all  debts  and  responsibilities  which  he  owes  or 
has  incurred. 

Sworn,  &c.  J.  N. 

E  S. 


[  No.  199.  ] 

ACKNOWLEDGMENT  ANNEXED. 

County  of  Wayne. — On  the  first  day  of  November,  1853,  before  me 
personally  appeared  I.  N.  and  E.  S.  to  me,  known  to  be  the  individuals 
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described  in,  and  who  executed  the  foregoing  undertaking,  and  seve- 
rally acknowledged  that  they  executed  the  same. 

P.  R.,  Justice  of  the  Peace^  or  GomW  of  Deeds. 


[  No.  200.  j 

UNDERTAKING  TO  STAT  EXECUTION  ON  APPEAL  FROM  JUDGMENT  FOR 
THE  PAYMENT  OF  MONEY. 

(The  same  as  in  No.  197  to  the  *  then  add)  and  if  the  judgment 
appealed  from,  or  any  part  thereof,  be  affirmed,  the  said  appellant  will 
pay  the  amount  directed  to  be  paid  by  the  said  judgment,  or  the  part 
of  such  amount  as  to  which  the  said  judgment  shall  be  affirmed,  if  it 
be  affirmed  only  in  part,  and  all  damages  which  shall  be  awarded 
against  the  said  appellant  upon  the  said  appeal. 
Dated,  &c.  J.  K 

R.  S. 

[Add  the  affidavit  of  justification  of  sureties,  (which  should  be  in 
double  the  amount  of  the  judgment  and  of  the  costs  of  the  appeal,)  as 
in  No.  198.     Also  acknowledgment  as  in  No.  199.] 


[  No.  201.  ] 

UNDERTAKING  TO  STAY  EXECUTION  ON  APPEAL  FROM  JUDGMENT,  DI- 
RECTING THE  ASSIGNMENT  OR  DELIVERY  OF  DOCUMENTS,  OR  PER- 
SONAL PROPERTY,  WHERE  THE  SAME  ARE  NOT  BROUGHT  INTO  COURT, 
OR  PLACED  IN  THE  CUSTODY  OF  AN  OFFICER  OR  RECEIVER  APPOINTED 

BY  THE  COURT. 

•  ) 

(The  same  as  in  No.  197  to  the  *,  then  add)  delivery  to  the  said 
plaintiff,  of  certain  documents,  (here  describe  documents  as  a  certain 
last  will  and  testament  of  one  A.  B.,  dated,  &.,  or  of  a  certain  deed  or 
conveyance  of  real  property,  made  by  A.  B.,  of  the  first  part,  and  C. 
D.,  of  the  second  part,  dated,  &c.,  conveying  the  following  described 
premises,)  or  (delivery  of  certain  personal  property,)  viz. :  (here  describe 
it,)  amd  for  the  sum  of  (four  hundred  dollars  damages  for  withhold- 
ing the  possession  thereof,)  and  (fifty-five  dollars)  costs  and  disburse- 
ments. 

Now,  therefore,  we,  I.  N.,  of,  &c.',  produce  merchant,  and  R  S.,  of, 
&c.,  farmer,  do  undertake,  in  the  sum  of  (one  thousand)  (|ollars,  that  the 
said  appellant  will  obey  the  order  of  the  (Supreme  Court,)  or  (of  the 
general  term  of  the  Supreme  Court,)  or  (of  the  Court  of  Appeals,)  upon 
the  said  appeal ;  and  will  in  addition  pay  all  costs  and  damages  which 
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may  be  awarded  against  him  on  tlie  said  appeal,  not  exceeding  the  sum 
of  two  hundred  and  fifty  dollars. 
Dated,  &c.  I.  N. 

E.  S. 

[Add  affidsEvit  of  justification  of  sureties,  (which  must  be  in  double 
the  amount  specified  in  the  undertaking,  and  of  the  cost/on  the  ap- 
peal,) as  in  No.  198.     Also  acknowledgment,  as  in  No.  199.] 


[  No.  202.  ] 

UNDERTAKING   TO   STAY   EXECUTION   ON  APPEAL   FROM   JUDGMENT,  DI- 
RECTDSTG  THE  SALE  OR  DELIVERY  OF  EEAL  PROPERTY. 

(The  same  as  in  No.  197,  to  the  *,  then  add)  sale  (or  delivery  of 
the  possession  of  the  said  plaintiff)  of  certain  real  property  which  is 
bounded  and  described  as  follows,  (here  insert  description,)  and  (for  the 
,sum  of  eight  hundred  dollars  damages  for  withholding  the  possession 
thereof)  and  (seventy-four  dollars)  costs  and  disbursements. 

Now,  therefore,  we,  I.  N.,  of,  &c.,  farmer,  and  E.  S.,  of,  &c.,  innkeeper, 
do  undertake,  that  during  the  possession  of  such  property  by  the  said 
appellant,  he  will  not  commit,  or  suficr  to  be  committed,  any  waste 
thereon;  and  that,  if  the  said  judgment  be  affirmed,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property,  from  this'  time  until 
the  delivery  of  the  possession  thereof,  pursuant  to  said  judgment,  not 
exceeding  the  sum  of  (one  thousand)  dollars ;  and  will  in  addition  pay 
all  costs  and  damages  which  may  be  awarded  against  him,  on  said  ap- 
peal, not  exceeding  the  sum  of  two  hundred  and  fifty  dollars. 

Dated,  &c.  I.  N. 

E.  S. 

[Add  affidavit  of  justification  of  sureties,  (which  must  be  in  double 
the  amount  specified  in  the  undertaking,  and  of  the  costs  on  the  appeal,) 
as  in  No.  198.     Also  acknowledgment,  as  in  No.  199.] 


[  No.  203.  ] 

UNDERTAKING  TO  STAY  EXECUTION  ON  APPEAL  FROM  JUDGMENT,  DI- 
RECTING THE  SALE  OF  MORTGAGED  PREMISES  AND  PAYMENT  OP  THE 
DEFICIENCY. 

(The  same  as  in  No.  197  to  the  *,  then  add)  sale  of  certain  mort- 
gaged premises  which  are  bounded  and  described  as  follows,  (here  de- 
scribe premises,)  and  for  the  payment,  by  the  said  C.  D.,  of  any  deficiency 
that  may  remain  upon  a  sale  of  said  mortgaged  premises,  and  also  the 
pum  of  (ninety-four  dollars)  costs  and  disbursements. 
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Now,  therefore,  we,  I.  K,  of,  &c.,  farmer,  and  E.  S.,  of,  &o.,  innkeep- 
er, do  undertake  that,  during  the  possession  of  said  property  by  the 
said  appellant,  he  will  not  commit,  or  suffer  to  be  committed,  any  waste 
thereon ;  and  that,  if  the  said  judgment  be  afl&rmed,  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  this  time  until 
the  delivery  of  possession  thereof,  pursuant  to  said  judgment,  and  the 
deficiency  (if  any)  that  shall  remain  after  the  application  of  the  pro- 
ceeds of  the  sale  thereof,  pursuant  to  said  judgment,  not  exceeding  the 
sum  of  (two  thousand)  dollars,  and  will,  in  addition,  pay  all  costs  and 
damages  which  may  be  awarded  against  him  on  said  appeal,  not  ex- 
ceeding the  sum  of  two  hundred  and  fifty  dollars. 

Dated,  &c.  i  I.  N. 

E.  S. 

\_Add  affidavit  of  justification  of  sureties  {ivhich  must  be  in  double  the 
amount  specified  in  the  undertaking,  and  of  the  costs  on  the  appeal,)  as  in 
No.  198  ;  also,  acknowledgment  as  in  No.  199.] 


[  No.  204.  ] 

affidavit  to  obtain  order  for  judgment  debtor  to  make  dis- 
covery after  return  of  an  execution  unsatisfied. 

Supreme  Court. 

A.  B.,  plaintiff',    1 

ag'st.  \ 

0.  D.,  defendant. ) 

County  of  Orange. — A.  B,,  the  above-named  plaintiff,  being  duly 
sworn,  says  that  judgment  was  recovered  in  this  action  against  the 
above-named  defendant,  C.  l3.,  on  the  first  day  of  August,  one  thou- 
sand eight  hundred  and  fifty- four,  for  five  hundred  dollars  and  costs; 
and  the  judgment  roll  filed  in  the  office  of  the  clerk  of  the  county  of 
Orange ;  that  an  execution  against  the  property  of  the  judgment  debtor 
has  been  duly  issued  to  the  sheriff  of  the  said  county  of  Orange ;  that 
the  judgment  debtor  resided  in  the  said  county  at  the  time  of  issuing 
such  execution,  and  still  so  resides  :  and  that  the  said  sheriff  has  re- 
turned the  said  execution  unsatisfied. 

Sworn,  &c.  A.  B. 
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[  No.  205.  ] 

ORDER  FOR  JUDGMENT  DEBTOR  TO  MAKE  DISCOVERY  ON  RETURN    OF 

EXECUTION  UNSATISFIED. 
A.  B.,  plaintiff,   \ 
aght.  \ 

C.  D.,  defendant ) 

It  appearing  to  me,  by  the  affidavit  of  the  plaintiff,  that  an  execution 
against  the  property  of  0.  D.,  the  defendant  in  this  action,  has  been 
duly  issued  to  the  sheriff  of  the  proper  county  upon  the  judgment 
herein,  and  returned  unsatisfied ;  I  do  hereby  require  the  said  C.  D.  to 
appear  before  me,  at  my  office  in  the  city  of  Albany,  on  the  tenth  day 
of  September,  one  thousand  eight  hundred  and  fifty-four,  at  ten  o'clock 
in  the  forenoon,  to  make  discovery  on  oath  concerning  his  property. 

Dated,  &c. 

A.  J.,  Justice  of  Sup.  Ct. 


[No.  206.  ] 

AFFIDAVIT  TO   PROCURE   ORDER  TO   EXAMINE   THIRD   PERSON   AS   TO 
PROPERTY,    &C.,    OF   JUDGMENT  DEBTOR. 

A.  B.,  plaintiff,   ) 

ag'st.  I 

C.  D.,  defendant. ) 

County  of  Putnam. — A.  B.,  the  above-named  plaintiff,  being  duly 
sworn,  says  that  judgment  was  recovered  herein  on  the  tenth  day  of 
July,  one  thousand  eight  hundred  and  fifty-four,  for  t>vo  hundred  dol- 
lars and  twenty-five  cents,  and  the  record  thereof  filed  in  the  office  of 
the  clerk  of  the  county  of  Putnam ;  that  an  execution  against  the  prop- 
erty of  the  said  0.  D.,  has  been  duly  issued  to  the  sheriff  of  the  county 
of  Putnam,  and  has  been  returned  by  said  sheriff  unsatisfied,  and  that 
E.  F.,  of  the  town  of  Carmel,  in  said  county,  has  property  of  the  said 
C.  D.,  (or  is  indebted  to  such  defendant,  0.  D.,  in  an  amount  exceeding 
the  sum  of  ten  dollars,)  and  further  he  says  not. 

Subscribed  and  sworn,  &c. 


[  No.  205.  J 

ORDER  TO   EXAMINE   THIRD   PERSON    AS    TO    PROPERTY   OF   JUDGMENT 

DEBTOR. 

Supreme  Court. 

A.  'B.,plaintff,     ) 

ag'st.  I 

C  D.,  defendant.  ) 

It  appearing  to  me  that  an  executipn  against  the  property  of  C.  D., 
the  defendant  in  this  action,  has  been  duly  issued  to  the  sheriff  of  the 
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proper  county  upon  the  judgment  herein,  and  returned  unsatified,  and 
that  E.  F.,  of  the  town  of  Hunter,  in  the  county  of  Greene,  has  prop- 
erty of  the  judgment  debtor,  or  is  indebted  to  him  ;  I  do  hereby  re- 
quire the  said  E.  F.  to  appear  before  me,  at  my  chambers,  in  the  town 
of  Durham,  on  the  first  day  of  September,  one  thousand  eight  hun- 
dred and  fifty-four,  and  be  examined  concerning  the  same. 

A.  H.  BAlijEY,  County  Judge  of  Greene  County. 
Dated,  &c. 


•  [  No.  208.  ] 

AFFIDAVIT     TO    OBTAIN    ORDER    FOR    JUDGMENT    DEBTOR     TO    MAKE 

DISCOVERY  AFTER  EXECUTION  ISSUED  AND  BEFORE  RETURN. 
{Title  of  cause  as  in  No.  205.) 

County  of  Erie. — A.  B.,  the  above-named  plaintiff,  being  duly  sworn, 
says  that  judgment  was  recovered  in  this  action  against  the  above- 
named  defendant,  on  the  first  day  of  July,  one  thousand  eight  hundred 
and  fifty-four,  for  five  hundred  dollars  and  costs :  that  the  judgment 
roll  was  filed  in  the  ofBce  of  the  clerk  of  the  county  of  Erie,  and  that 
an  execution  against  the  property  of  the  judgment  debtor  has  been 
duly  issued  to  the  sheriff  of  the  said  county  of  Erie;  that  the  judgment 
debtor  resided  in  said  county  at  the  time  of  issuing  said  execution,  and 
now  resides  therein.  And  deponent  further  says  that  said  judgment 
debtor  has  property,  to  wit,  a  promissory  note  for  five  hundred  dollars, 
made  by  one  A.  K.,  which  he  unjustly  refuses  to  apply  towards  the 
satisfaction  of  the  said  judgment.    - 

Sworn,  &c.  ,  A,  B. 


[  No.  209.  j 

«  ^ 

ORDER  THEREUPON. 

{Title  of  cause  as  in  No.  205.) 

It  appearing  to  me  by  the  affidavit  of  the  plaintiff,  that  an  execution 
against  the  property  of  0.  D.,  the  defendant  in  this  action,  has  been 
duly  issued  to  the  sheriff  of  the  proper  county,  upon  the  judgment  in 
this  cause,  and  that  said  defendant  has  property,  to  wit,  a  promissory 
note  for  fiye  hundred  dollars,  made  by  one  A.  K.,  which  he  unjustly 
refuses  to  apply  towards  the  satisfaction  of  the  said  judgment :  I  do 
hereby  require  the  said  0.  D.  to  appear  before  me,  at  my  office  in-  the 
city  of  Troy,  on  the  eighteenth  day  of  November  next,  at  ten  o'clock 
in  the  forenoon,  to  answer  concerning  such  property. 

Dated,  &c. 

A.  E.,  County  Judge  of  jRensselaer  County. 
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[  No.  210.  ] 

AFFIDAVIT  TO  PEOCUEE  WAEEANT. 
{Title  of  cause  as  in  No.  205.) 

Broome  county. — A.  B.,  plaintiff  in  this  cause,  being  duly  sworn, 
says  that  judgment  was  recovered  in  this  action  against  the  above- 
named  defendant,  on  the  tenth  day  of  August,  one  thousand  eight 
hundred  and  fifty-four,  for  one  thousand  dollars  and  costs ;  that  the 
judgment  roll  was  filed  in  the  office  of  the  clerk  of  the  county  of 
Broome,  and  that  an  execution  has  been  issued  against  the  property  of 
the  judgment  debtor,  to  the  sheriff  of  the  said  county  of  Broome,  that 
being  the  county  in  which  the  said  judgment  debtor  resided-  at  the 
time  of  issuing  said  execution,  and  now  resides,  (and  that  the  said 
sheriff  has  returned  the  said  execution  unsatisfied,)  (or  that  the  said 
judgment  debtor  has  property  (describing  it)  which  he  unjustly  refuses 
to  apply  towards  the  satisfaction  of  said  judgment.)  And  deponent 
further  says  that  he  has  reason  to  belieje,  and  does  believe,  that  there 
is  danger  of  said  debtor's  absconding  and  going  beyond  the  reach  of 
the  process  of  any  court  or  officer  of  this  state,  and  that  such  belief  is 
founded  upon  the  following  facts  and  circumstances :  (here  state  par- 
ticularly the  facts  and  circumstances.) 

Sworn,  &c.  A.  B. 


[  No.  211.  ] 

■WARRANT   AGAINST'JUDGMENT   DEBTOE. 

{Title  of  cause  as  in  No.  205.) 

To  the  sheriff  of  the  county  of  Monroe  : 

It  appearing  to  me,  by  the  affidavit  of  the  plaintiff,  that  an  execution 
against  the  property  of  G.  D.,  the  defendant  in  this  action,  has  been 
duly  issued  to  the  sheriff  of  the  proper  county,  upon  the  judgment 
herein,  (and  returned  unsatisfied,)  (or  that  the  judgment  debtor  has 
property  which  he  unjustly  refuses  to  apply  towards  the  satisfaction  of 
the  said  judgment,)  and  it  also  appearing  to  me,  by  the  said  affidavit, 
that  there  is  danger  of  the  said  debtor's  absconding,  I  do  hereby  require 
you  forthwith  to  arrest  the  said  C.  D.,  and  bring  him  before  me,  to  be 
dealt  with  according  to  law. 

Given  under  my  hand,  at  the  city  of  Eochester,  this  first  day  of 
October,  one  thousand  eight  hundred  and  fifty-four. 

A.  N.,  County  Judge  of  Monroe  County. 
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[No.  212.  j 

UNDERTAKING  BY  DEBTOR  ARRESTED  UPON  A  WARRANT. 
{Title  of  cause  as  in  No.  205.) 

Whereas,  the  defendant  C.  D.  has  been  arrested  by  the  sheriff  of  the 
county  of  Onondaga,  upon  a  warrant  issued  by  the  Hon.  A.  L.,  county 
judge  of  said  county,  and  has  been  brought  before  said  judge,  Now, 
therefore,  -we,  the  said  C.  D.  and  E.  F.,  as  surety,  do  hereby  undertake 
that  the  said  C.  D.  will  attend  from  time  to  time  before  the  said  judge 
(or  referee,  in  case  one  is  appointed,)  as  he  shall  direct,  during  the  pen- 
dency of  the  proceedings,  and  until  the  final  determination  thereof,  and 
will  not  in  the  meantime  dispose  of  any  portion  of  his  property  exempt 
from  execution. 

Dated,  &c.  0.  D. 

E.  F. 

[Add  affidavit  of  justification  of  sureties,  as  in  No.  198;  also  acknow- 
ledgment, as  in  199.] 


[  No.  213.  ] 

ORDER  FORBIDDING  TRANSFER  OF  PROPERTY. 

{TKtle  of  cause  as  in  No.  205.) 

It  appearing  to  me,  by  the  affidavit  of  the  plaintiff,  that  an  execution 
against  the  property  of  0.  D.,  the  defendant  in  this  action,  has  been 
duly  issued  to  the  sheriff  of  the  proper  county,  upon  the  judgment 
herein,  and  returned  unsatisfied,  I  do  hereby  forbid  the  transfer  or 
other  disposition  of  the  property  of  the  said  judgment  debtor,  and  do 
order  that  you,  the  said  C.  D.,  do  absolutely  desist  and  refrain  from 
any  interference  therewith,  until  a  further  order  shall  be  made. 

Dated,  &c. 

A.  N.,  Oounty  Judge. 


[  No.  214.  j 

ORDER  DIRECTING  PROPERTY  OF  JUDGMENT  DEBTOR  TO  BE  APPLIED. 
{Title  of  cause  as  in  No.  205.) 

It  appearing  to  my  satisfaction  that  0.  D.,  the  judgment  debtor,  has 
property  not  exempt  from  execution,  (or  that»E.  F.  has  property-be- 
longing to  such  debtor,  or  that  Gr.  H.  is  indebted  to  such  debtor  in  the 
sum  of  one  hundred  dollars :)  I  do  hereby  order  that  all  such  prop- 
erty of  the  judgment  debtor  not  exempt  from  execution,  in  the  hands 
either  of  himself  or  of  any  other  person,  or  due  to  such  judgment 
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debtor,  be  applied  towards  the  satisfaction  of  the  judgment  in  this 
cause. 

Dated,  &c.  N.  S.,  County  Judge. 


[  No.  215.  ] 

ORDER  FOR  APPOINTMENT  OF  RECEIVER   OF  JUDGMENT   DEBTOR'S 

PROPERTY. 
{Title  of  cause  as  in  No.  205.) 

C.  D.,  the  judgment  debtor  in  the  above  entitled  action,  having  been 
examined  before  me  concerning  hisproperty,  in  pursuance  of  an  order 
heretofore  made  by  me,  I  do  hereby  order  that  L.  M ,  of  the  town  of 
New  Scotland,  in  the  county  of  Albany,  be,  and  he  hereby  is,  ap- 
pointed receiver  of  all  the  debts,  property,  equitable  interests,  rights, 
and  things  in  action  of  the  said  judgment  debtor;  that  such  receiver, 
before  he  enter  upon  the  execution  of  his  trust,  execute  to  the  clerk 
of  this  court  a  bond,  with  sufficient  sureties,  to  be  approved  by  me,  in 
a  penalty  of  one  thousand  dollars,  conditioned  that  he  will  faithfully 
discharge  the  duties  of  such  trust,  and  file  the  same  with  the  clerk 
of  the  county  of  Albany ;  and  that  the  said  receiver,  upon  filing  such 
bond,  be  invested  with  all  rights  and  powers,  as  receiver,  according  to 
law. 

Dated,  &c.  A.  K.,  County  Judge. 


[  No.  216.  ] 
receiver's  bond. 

Know  all  men  by  these  presents,  That  we,  L.  M.,  of  the  town  of 
New  Scotland,  in  the  county  of  Albany,  and  A.  E.,  of  the  said  place, 
are  held  and  firmly  bound  unto  the  clerk  of  the  Supreme  Court  of  the 
State  of  New  York,  in  the  sum  of  one  thousand  dollars,  lawful  money 
of  the  United  States  of  America,  to  be  paid  to  the  said  clerk,  his  suc- 
cessor in  office,  or  assigns :  For  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Sealed  with  our  seals,  dated  the  first 
day' of  September,  one  thousand  eight  hundred  and  fifty-four. 

Whereas,  by  an  order  made  by  the  honorable  A.  R.,  county  judge 
of  Albany  county,  on  t]^e  tenth  day  of  August,  1854,  the  above  bounden 
L.  M.  was  appointed  receiver  of  all  the  debts,  property,  equitable  inter- 
ests, rights,  and  things  in  action  of  C.  D.,  a  judgment  debtor.  Now, 
the  condition  of  this  obligation  is  such,  that,  if  the  said  L.  M.  shall  faith- 
fully discharge  the  duties  of  his  trust,  as  such  receiver,  then  this  obliga- 
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tion  to  be  void,  otherwise  to  be  in  full  force  and  effect.     Sealed  and 
delivered  in  presence  of 

L.  M.         [L  s.] 
A.  K.         [L.S.] 
(Add  affidavit  of  justification  of  sureties,  as  in  No.  198.     Also  ack- 
nowledgment, as  in  No.  199.) 

{Indorsement^ 
I  approve  of  the  within  bond,  and  of. the  sufficiency  of  the  sureties. 

A.  R.,  County  Judge. 

[  No.  217.  ] 

REPORT  OF  REFEREES — (GENERAL.) 
[Title  of  cause  as  in  No.  104.) 

The  undersigned  referees,  (or  sole  referee,)  appointed  in  this  cause, 
having  heard  the  proofs  and  allegations  of  the  parties,  and  heard  the 
arguments  of  their  counsel,  and  duly  considered  the  same  and  deliber- 
ated thereon,  do  certify  and  report  that  there  is  due  from  the  defend- 
ant to  the  plaintiff  the  sum  of  five  hundred  dollars. 

A.  B.    )   „. 

A.  B.    J  ^'f^^^^- 

Note. — Referees  are  now  required  to  report  the  facts  found,  and  their  conclusions  of  law 
upon  them,  (Code,  sec  272,)  for  which  no  form  can  be  given. 


[  No.  218.  J 

PETITION  TO   CONTINUE  ACTION  AGAINST    REPRESENTATIVES    OF     DE- 
CEASED DEFENDANTS. 
{Title  of  cause  as  in  No.  104.) 

To  the  Supreme  Court  of  the  state  of  New  York: 
The  petition  of  A.  B.,  of,  &o.,  plaintiff  in  this  suit,  respectfully  shows 
that  this  action  was  commenced  against  the  above-named  defendant  to 
recover  the  sum  of  five  hundred  dollars,  and  interest,  upon  the  promis- 
sory note  of  the  defendant  for  that  amount,  dated  on  the  first  day  of 
July,  one  thousand  eight  hundred  and  fifty-four,  payable  to  the  plain- 
tiff, or  order,  sixty  days  after  date,  (or  the  cause  of  the  action  as  it  is.) 
That  an  issue  of  fact  has  been  joined  in  said  action  by  a  reply  to  the 
answer  of  the  defendant,  (or  that  an  issue  of  law  has  been  joined  in 
said  action,  by  a  demurrer  to  the  complaint  or  answer.)  Your  peti- 
tioner further  shows  that,  as  he  has  been  informed  and  believes  true, 
the  said  defendant  departed  this  life  on  or  about  the  eighth  day  of 
November  last,  intestate,  and  that  on  or  about  the  twenty-fifth  day 
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of  November  last,  E.  F.,  of  the  town  of  Esopus,  in  the  county  of  Ulster, 
was-duly  appointed  by  the  surrogate  of  said  county  of  Ulster,  the  ad- 
ministrator of  all  and  singular  the  goods,  chattels,  rights  and  credits  of 
said  0.  D. 

Your  petitioner  therefore  prays  that  the  said  action  may  be  con- 
tinued against  the  said  E.  P.,  administrator  as  aforesaid. 

Dated,  &c.  A.  B. 

Gr.  H.,  Plaintiff'' s  Attorney. 


[No.  219.  ] 
AFFIDAVIT   OF  VERIFICATION  ANNEXED. 
County  of  Ulster. — A.  B.,  in  the  foregoing  petition  named,  being 
sworn,  says  that  he  has  read  (or  heard  read)  the  foregoing  petition, 
and  that  he  believes  the  same  to  be  true. 

Sworn,  &c.  A.  B. 


[  No.  220.  J 

NOTICE  OF  MOTION  ON  ABOVE  PETITION. 
{Title  of  cause  as  in  No.  104.) 

To  J.  K.,  Defendants  Attorney^  and  E.  F.,  Administrator.!  &c. 
Sir:— 

Take  notice  that  I  shall  present  the  petition  (a  copy  whereof  is  hereto 
annexed)  to  this  court,  at  a  special  term  thereof,  to  be  held  at  the  City 
Hall,  in  the  city  of  Albany,  on  the  last  Tuesday  of  December  next,  at 
the  opening  of  the  court,  and  move  the  said  court  for  an  order  granting 
the  prayer  thereof,  or  for  such  further,  or  for  such  other  order  or  relief 
as  the  court  may  grant. 
Dated,  &c.  Yours,  &c. 

Gr.  H.,  Plaintiff^s  Attorney. 


[  No.  221.  J 
ORDER  THEREUPON. 

At  a  special  term  of  the  Supreme  Court,  held  at  the  City  Hall  in  the 
city  of  Albany,  on  the  last  Tuesday  of  December,  one  thousand 
eight  hundred  and  fifty-four. 
Present :— William  B.  "Wright,  Justice. 

A.  B.      I 
vs.         \  ,  , 

CD.) 

On  reading  and  filing  a  petition  in  this  cause,  duly  verified,  and 
dated  on  the  20th  day  of  November,  1854,  *  and  after  hearing  Mr.  J. 
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N.,  of  counsel  for  tlie  petitioner,  and  Mr.  E.  S.,  of  counsel  for  E.  F., 
administrator  of  0.  D.,  deceased,  it  is  ordered  that  this  action  be,  and 
the  same  is  hereby  continued  against  the  said  E.  F,,  administrator,  &c., 
of  0.  D,,  the  defendant  therein,  deceased. 


[  No.  222.  ] 

THE  LIKE  WHERE  NO   ONE  APPEARS  TO   OPPOSE. 

(Like  ISTo.  221  to  the  *,  then  add,)  and  also  proof  of  the  due  service 
of  a  copy  of  said  petition  and  notice  of  motion  thereon,  upon  the  de- 
fendant's attorney,  and  also  upon  E.  F.,  administrator  of  said  C.  D.,  on 
motion  of  Mr.  J.  N.,  of  counsel  for  the  plaintiflF,  no  one  appearing  to 
oppose,  it  is  ordered,  &c.,  (same  as  in  last  form.) 

Note. — A  petition,  &c.,  by  defendant,  upon  death  of  the  plaintiff,  or  by  representatives  of 
plaintiff,  to  continue  the  action,  can  easily  be  framed  from  the  above  forms. 


[  No.  223.  ] 

PETITION  FOR  THE  APPOINTMENT  OF  A  NEXT  FRIEND  OF  AN  INFANT 

PLAINTIFF. 

To  the  Supreme  Court  of  the  State  of  New  York : 

The  petition  of  A.  B.,  an  infant  of  the  age  of  fourteen  years  and 
upwards,  (if  the  infant  be  under  fourteen,  then  the  petition  must  be  by 
some  relative,)  respectfully  shows,  that  your  petitioner  is  about  to 
commence  a  suit  in  the  Supreme  Court  against  0.  D.,  for  (here  state 
cause  of  action.) 

But  as  your  petitioner  is  an  infant,  as  above  stated,  he  prays  that  J. 
N.,  of,  &c.,  (who  is  the  general  guardian  of  your  petitioner,  or,  who  is 
an  attorney  of  this  court,)  a  competent  and  responsible  person,  may  be 
appointed  to  prosecute  the  said  suit  for  your  petitioner,  as  his  next 
friend,  according  to  the  statute  in  such  case  made  and  provided. 

Dated  this  first  day  of  August,  1854.  A.  B. 

Witness,  W.  S. 


[  No.  224.  ] 

CONSENT  OF   GUARDIAN  ANNEXED. 

I  consent  to  become  the  next  friend  of  A.  B.,  in  the  suit  mentioned 
in  the  above  petition. 

Dated,  &c.  J.  N. 

Witness,  W.  S. 
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[  No.  225.  ] 

AFFIDAVIT  ANNEXED. 

County  of  Ulster. — P.  N.,  of,  &c.,  being  duly  swora,  says  that  A.  B., 
in  the  annexed  petition  named,  did,  on  the  first  day  of  August  instant, 
duly  sign  the  said  petition  in  the  presence  of  this  deponent ;  and  that 
J.  N.,  in  the  prayer  of  the  said  petition  named,  did  at  the  same  time 
sign  the  consent  thereunder  written,  as  the  next  friend  of  the  said  A.  B., 
in  the  presence  of  this  deponent. 

Sworn,  &c.  P.  N. 


[  Ko.  226.  ] 

CEETIFIOATE  OF  THE  JUDGE  INDORSED. 

I  certify  that  I  have  examined  into  the  circumstances  of  the  within 
petition,  and  am  of  opinion  that  J.  N.,  who  is  proposed  in  such  peti- 
tion as  next  friend  of  the  petitioner,  is  a  suitable  and  proper  person  to  be 
such  next  friend  ;  and  that  he  has  no  interest  in  the  suit  in  opposition  to 
the  interest  of  the  petitioner. 

Dated,  &c.  T  0.  R.,  County  Judge,  &c. 


[  No.  227.  J 

ORDER  THEREON. 

At,  &c.,  (as  in  No.  221.) 
{Title  of  cause  as  in  No.  221.) 

Supreme  Court. — On  filing  the  petition  of  A.  B.,  an  infant  of  the 
age  of  fourteen  years  and  upwards,  praying  for  the  appointment  of  J. 
N.,  as  his  next  friend,  to  prosecute  a  suit  in  the  Supreme  Court  against 
C.  D.,  and  also  the  papers  thereto  annexed,  it  is  ordered  that  the  said 
J.  N.  be,  and  he  hereby  is,  appointed  such  next  friend. 


[  No.  228.  ] 

PETITION  FOR  THE   APPOINTMENT  OF    A   GUARDIAN    FOR   AN   INFANT 

DEFENDANT. 

To  the  Supreme  Court  of  the  state  of  New  York  : 

The  petition  of  0.  D.,  an  infant  of  the  'age  of  fourteen  years  and 
upwards,  to  wit,  of  the  age  of  sixteen  years,  respectfully  shows : 

That  an  action  has  been  commenced  against  your  petitioner  in  the 
Supreme  Court,  by  A.  B.,  for  {here  state  cause  of  action),  and  that  the 
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summons  therein  was  served  on  him  on  the  first  day  of  October,  1854. 
But  as  your  petitioner  is  an  infant,  as  above  stated,  he  prays  that  E. 
Gr.,  of,  &c.,  (general  guardian  of  your  petitioner,  or  an  attorney  of  the 
Supreme  Court,)  may  be  appointed  guardian  of  your  petitioner  in  the 
defence  of  the  said  suit,  according  to  the  statute'in  such  case  made  and 
provided. 

Dated,  &c.  0.  D. 

Witness,  R.  S.  

[  No.  229.  ] 

CONSENT  OF  GUARDIAN  ANNEXED. 

I  consent  to  become  the  guardian  of  C.  D.,  in  the  defence  of  the  suit 
mentioned  in  the  above  petition. 
Dated,  &c. 
Witness,  R  S. 

Note. — The  affidavit  of  the  signatures  and  the  certificate  of  the  judge  is  the  same  as 
that  appended  to  the  last  form,  and  the  order  will  be  the  same,  substituting  the  word 
"  defend"  for  "prosecule." 


[  No.  230.  ] 

PETITION  BY  PLAINTIFF  FOE  APPOINTMENT  OF  GUARDIAN  FOR  INFANT 

DEFENDANT  WHO  HAS  NEGLECTED  TO  APPLY. 
{Title  of  cause  as  in  No.  221.) 

To  the  Supreme  Court  of  the  state  of  New  Yorh  : 
The  petition  of  A.  B.,  of,  &c.,  respectfully  shows :  That  an  action 
has  been  commenced  by  your  petitioner  in  the  Supreme  Court  against 
0.  D.,  who  is  an  infant  under  the  age  of  twenty-one  years,  for  (here 
state  cause  of  action,)  that  the  summons  in  the  said  action  was  served 
upon  the  said  C.  D.  more  than  twenty  days  since,  and  that  said  C,  D. 
'has  not,  nor  has  any  relative  or  friend  of  said  C.  D.  applied  for  the  ap- 
pointment of  a  guardian  of  said  C.  D.  to  defend  said  action. 

Your  petitioner  therefore  prays  that  some  suitable  and  proper  person 
may -be  appointed  the  guardian  of  said  C.  D.,  to  defend  said  action. 
Dated,  &c.  A,  B. 


[  No.  231.  ] 

ORDER  TO  BE  ENTERED  THEREON. 

At,  &c.,  (as  in  No.  221.) 
{Title  of  cause  as  in  No.  221.) 

On  reading  and  filing  the  petition  of  A.  B.,  plaintiff  in  this  action, 
praying  for  the  appointment  of  some  suitable  and  proper  person  as 
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the  guardian  of  0.  D.,  defendant  in  said  action,  who  is  an  infant  under 
the  age  of  twenty-one  years.  On  motion  of  E.  Gr.,  attorney  for  plain- 
tiff, I  do  hereby  appoint  I.  N.,  of,  &o.,  an  attorney  of  this  court,  the 
guardian  of  said  C,  D.,  to  defend  this  action. 


[  No.  232.  ] 

DEMAND  TO  HAVE  ACTION  TEIED  IN  PEOPEE  OOUNTT. 

{Title  of  cause  as  in  No.  104.) 

To  E.  F.,  Plaintiff's  Attorney. 

Sir : — The  defendant  hereby  demands  that  the  trial  of  this  action  be 
had  in  the  county  of  Ulster,  instead  of  the  county  of  Orange,  as  desig- 
nated in  the  complaint. 

Dated,  &c.  G.  H.,  Defendant's  Attorney. 


•[  JSTo.  233.  J 

UNDERTAKING    BY    PLAINTIFF  TO   PEOSECUTE    SUITS    CONCERNING   AT- 
TACHED  PEOPEETY. 

{Title  of  cause  as  in  No.  104.) 

Wher6as,  A.  B.,  sheriff  of  the.  county  of  Wayne,  has  attached  and 
taken  into  his  custody  certain  property  and  effects  of  0.  D.,  the  above- 
named  defendant,  concerning  which  it  is  intended  to  commence  one  or 
more  actions.  And  whereas,  the  said  sheriff  has  consented  that  such 
actions  may  be  prosecuted  by  the  above-named  plaintiff,  or  under  his 
direction  ;  Now,  therefore,  we,  E.  E.,  of,  &c.,  wagon  maker,  and  G.  H., 
of,  &c.,  tanner,  undertake  that  the  plaintiff  will  indemnify  the  said  A.  B., 
sheriff,  as  aforesaid,  for  all  damages,  costs  and  expenses  on  account 
of  said  actions,  or  either  of  them,  not  exceeding,  however,  the  sum  of 
two  hundred  and  fifty  dollars  in  any  one  action. 

Dated,  &c.  E.  F. 

G.  R 

(Add  justification  of  sureties,  as  in  No.  198,  and  proof  or  acknowl- 
edgment, as  in  No.  199.) 


[  No.  234.  ] 

BOND  TO  INDEMNIFY  SHERIFF  UPON  CLAIM  OF  THIRD  PERSON  OF  PEO- 
PEETY TAKEN  UPON  ATTACHMENT. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of,  &c.,  and  0.  D., 
of,  &c.,  are  held  and  firmly  bound  unto  J.  K.,  sheriff  of  the  county  of 
Genesee,  in  the  sum  of  five  hundred  dollars,  lawful  money  of  the  United 
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States,  to  be  paid  to  the  said  J.  K.,  sheriff  as  aforesaid,  his  executors, 
administrators  and  assigns;  for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Sealed  with  our  seals, 
and  dated  the  first  day  of  August,  one  thousand  eight  hundred  and 
fifty -four. 

Whereas,  an  attachment  has  been  issued  in  an  action  in  the  Supreme 
Court  in  favor  of  the  above-named  A.  B.,  against  oneE.  F.,  upon  which 
the  above-named  J.  K.,  sherifi"  of  the  said  county  of  Genesee,  has  at- 
tached and  taken  into  his  custody,  certain  goods  and  chattels,  viz; 
(here  describe  them  ;)  and  whereas  Gr.  H.,  of,  <Sic.,  claims  the  same  goods 
and  chattels  as  his :  Now,  therefore,  the  condition  of  this  obligation  is 
such,  that  if  the  above  bounden  A.  B.  shall,  and  does  well  and  suffi- 
ciently indemnify,  save  and  keep  harmless  the  said  J.  K.,  sheriff  as 
aforesaid,  of,  from  and  against  the  said  claim,  and  shall  pay  all  costs  and 
damages  that  the  said  J.  K.  may  incur,  or  be  put  to  in  consequence  of 
such  claim,  then  this  obligation  to  be  void,  otherwise  to  be  and  remain 
in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of 

[Add  affidavit  of  justification  as  in  No.  198,  and  proof  or  acknow- 
ledgment as  in  No.  199.] 


[  No.  235.  ] 

OKDEE  STAYING  PROCEEDINGS  TO  MAKE  A   CASE,  OR  EXCEPTIONS  TO  SET 

ASIDE  A  VERDICT. 
{Title  of  cause  as  in  No.  104.) 

On  motion  of  E.  F.,  attorney  for  the  plaintiff,  (or  defendant^)  ordered, 
that  all  proceedings  upon  the  verdict  entered  in  this  cause  be  stayed, 
until  exceptions  (or  case)  is  made  and  filed. 

Note. — This  order  is  to  be  entered  in  the  minutes  of  the  court  at  the  trial,  and  a  copy 
served  upon  the  opposite  attorney. 


[  No.  236.  j 

THE  LIKE  UPON  TRIAL  BY  A  JUDGE,  WITHOUT  A  JURY. 
{Title  of  cause  as  in  No.  104.) 

On  motion  of  B.  F,  attorney  for  the  plaintiff,  (or  defendant,)  ordered), 
that  all  proceedings  upon  the  judgment  entered  in  this  cause  be  stayed, 
until  a  case  (or  exceptions)  is  made  and  filed. 

Note. — To  be  entered  and  served  same  as  last  order. 
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[  No.  237.  ] 

THE  LIKE  UPON  TRIAL  BY  REFEREES. 
{Title  of  cause  as  in  No.  104.) 

Let  all  proceedings  upon  the  judgment  entered  upon  the  report  of 
referees  in  this  cause  be  stayed,  until  a  case  is  made  and  filed, 

Dated,  &c.  J.  N.,  Justice  Sup.  Ct. 

Note. — This  order  is  obtained  from  a  judge  at  chambers,  and  a  copy  served  upon  the  op- 
posite attorney. 


[  No.  238.  ] 

AFFIDAVIT  TO  PROCURE  ORDER  TO  FILE  COMPAINT. 
{Tith  of  cause  as  in  No.  104.) 

County  of  Yates. — C.  D.,  defendant  in  this  action,  (or  E.  F.,  the  at- 
torney for  the  defendant,)  being  sworn,  says  that  he  was  (or  that  the 
defendant  was)  served  with  a  copy  summons  in  this  action,  on  the  tenth 
day  of  September  last,  (or  instant,)  and  that  the  complaint  in  said 
action  has  not  been  filed  with  the  clerk  of  this  court. 

Sworn,  &c.  .  C.  D. 


[No.  239.  j 

CERTIFICATE   OF    CLERK   OF   COUNTY  WHERE    ACTION   IS  TRIABLE 

ANNEXED. 

{Title  of  cause  as  in  No.  104.) 
I  certify  that  no  complaint  in  this  action  has  been  filed  in  my  office- 
Dated,  &c. 

J.  N.,  Olerk  of  Yates  county. 


[  No.  240.  ] 

ORDER  TO   FILE  COMPLAINT. 

{Title  of  cause  as  in  No.  104.) 

It  satisfactorily  appearing  that  the  complaint  in  this  action  has  not 
been  filed,  I  do  hereby  order  that  the  plaintiflTfile  the  same  in  the  office 
of  the  clerk  of  this  court, -in  the  county  of  Yates,  within  (ten)  days 
from  the  service  of  this  order,  or  he  will  be  deemed  to  have  abandoned 
the  same. 

Dated,  &c.  E.  P.,  Justice  Sup.  (hurt. 

Note. — An  affidavit,  &c.,  and  order  for  filing  any  other  pleading,  can  easily  be  framed 
from  tlio  above. 
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[  No.  241.  J 

undertaking  upon  answer  of  title  in  justice's  court. 
In  Justice's  Court. 

A.  B.,  Plaintiff,      \ 

agt.  V  Before  James  Jackson,  Justice  of  the  Peace. 

C.  D.,  Defendant.    ) 

Whereas,  the  defendant  in  this  action  has  put  in  an  answer  thereto, 
by  reason  whereof  the  title  to  real  property  will  come  in  question  on 
the  trial  thereof;  Now,  therefore,  we,  E.  F.,  of  the  town  of  Greene,  in 
the  county  of  Chenango,  farmer,  and  Gr.  H.  of  the  town  of  Oxford, 
in  said  county,  grocer,  undertake  that  if  the  plaintiff  in  said  action  shall, 
within  thirty  days  hereafter,  deposit  with  the  justice  before  whom  said 
action  is  pending  (or  with  James  Jackson,  the  justice,)  a  summons  and 
complaint  in  an  action  in  the  Supreme  Court  for  the  same  cause,  the 
defendant  will,  within  ten  days  after  such  deposit,  give  to  the  said 
plaintiff  an  admission  in  writing  of  the  service  thereof.  * 

Dated,  &c.  E.  F. 

G.  H. 


[  No.  242.  ] 

APPROVAL  BY  JUSTICE  INDORSED. 

I  hereby  approve  of  the  within  undertaking,  and  of  the  sufficiency 
of  the  sureties  therein. 

Dated,  &c.  J.  J.,  Justice. 


[  No.  243.  J 

the  like  IN  AN  ACTION  IN  "WHICH  THE  DEFENDANT  IS  ARRESTED. 

(Like  No.  24  L  to  the  *,  then  add)  and  that  the  said  defendant  will, 
at  all  times,  render  himself  amenable  to  the  process  of  the  court,  during 
the  pendency  of  the  action,  and  to  such  as  may  be  issued  to  enforce 
the  judgment  therein. 

Dated,  &c.  E.  F. 

G.  H. 


[No.  243. J 

petition  fob  order  to  sell  real  estate  op  infants. 
Supreme  Court. 

To  the  Supreme  Court  of  the  State  of  New  Yoric: — 
The  petition  of  A.  B.,  of,  &c.,  an  infant  over  the  age  of  fourteen 
years,  who  has  no  general  guardian ;  and  of  E.  B.,  an  infant  under  the 
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age  of  fourteen  years,  who  has  no  general  guardian,  by  C.  B.,  their 
mother  and  next  friend,  respectfully  showeth  : — 

That  your  petitioner,  A.  B.,  is  an  infant  of  the  age  of  nineteen  years 
and  upwards,  and  the  said  E.  B.  is  an  infant  of  the  age  of  about  four 
years,  and  that  the  said  infants  are  two  of  the  children  and  heirs  at  law 
of  W.  B.,  late  of,  &c.,  deceased ;  and  that,  as  such  heirs  at  law,  they 
are  each  entitled  to  an  undivided  third  part,  subject  to  the  right  of 
dower  of  the  said  C.  B.,  their  mbthcr,  of  a  lot  of  land  situated  in  the 
second  ward  of  the  city  of  New  York,  with  a  dwelling-house  thereon, 
and  known  as  lot  No.  160  street ;  also  to  an  undivided  fifth 

part  of  a  certain  lot,  piece,  or  parcel  of  land,  situate,  lying  and  being 
in  the  town  of  ,  in  the  county  of  ,  consisting  of  about 

300  acres  of  land,  and  bounded  and  described  as  follows :  (insert  de- 
scription.) That  the  said  house  and  lot  in  the  city  of  New  York,  are 
worth  the  sum  of  $  and  produce  an  annual  income  of  $  ; 

that  the  said  lot  or  parcel  of  land,  lying  in  the  town  of  is  worth 

about  $  ,  but  is  entirely  unproductive,  being  wild  and  unimproved; 

That  the  brothers  of  your  petitioners,  R. -B.,  J.  B.,  and  S.  B.,  own  the 
other  third  part  of  the  said  lot  of  land  and  dwelling-house,^  known  as 
lot  No.  160  street,  and  also  the  other  three-fifths  of  the'said  real 

estate  above  mentioned,  and  threaten  to  commence  proceedings  against 
your  petitioners  for  the  partition  thereof. 

And  your  petitioners,  the  said  infants,  farther  show  that  they  do 
not  own  any  other  real  estate  than  that  above  described,  and  that  they 
have  no  personal  estate  of  any  kind,  or  to  any  amount  whatever,  ex- 
cept their  necessary  wearing  apparel. 

And  your  petitioner,  the  said  C.  B.,  the  mother  of  the  said  infants, 
further  shows  that  as  the  widow  of  the  said  W.  B.,  deceased,  the  father 
of  the  above  infants,  she  is  entitled  to  dower  in  the  said  real  estate,  and 
that  she  has  no  means  of  support  for  herself  and  her  said  infant  chil- 
dren, except  what  she  and  they  may  acquire  by  their  industry  ;  and 
that  it  is  necessary  the  said  premises,  or  some  part  thereof,  should  be 
sold  and  the  proceeds,  or  some  part  thereof,  be  applied  towards  the 
necessary  education  and  maintenance  of  said  infants  ;  and  your  peti- 
tioner, the  said  C.  B.,  hereby  offers  to  unite  in  the  sale  of  said  premises, 
and  to  release  her  right  of  dower  therein,  upon  condition  that  one-third 
part  of  the  purchase-money  be  securely  invested,  and  the  annual  inter- 
est thereof  be  paid  to  her  during  her  natural  life  ;  or  that  a  gross  sum 
be  paid  to  her  in  lieu  thereof,  equal  in  value  to  her  life  estate  therein, 
to  be  ascertained  upon  the  principle  of  life  annuities. 

Your  petitioners  therefore  pray,  that  the  said  real  estate  may  be  sold 
by  and  under  the  direction  of  this  court ;  and  that  W.  R.,  of  the  city 
of  New  York,  counsellor  at  law,  wlio  is  uncle  of,  {or  who  is  in  no  way 
related  to,)  the  said  infants,  may  be  appointed  their  special  guardian, 
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for  the  purpose  of  selling  the  interests  of  said  infants  in  the  said  real 
estate.     And  J.  N.  D.,  and  P.  L.,  of,  &c.,  gentlemen,  are  proposed  as 
sureties  for  the  said  W.  E.,  as  such  special  guardian,  to  join  with  him 
in  a  bond  in  such  penalty,  and  upon  such  condition  as  shall  be  required. , 
And  your  petitioners,  &c. 

Slate  of  New  York,  county  of  New  York,  ss.  .-—On  this  day 

of  ,  18     ,  before  me  personally  appeared  the  above-named  C.  B., 

and  made  oath  that  she  has  read,  {or  has  heard  read,)  the  above  petition, 
subscribed  by  her,  and  that  the  same  is  true,  of  her  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  to  be  on  her  informa- 
tion and  belief,  and  that  as  to  those  matters  she  believes  it  to  be  true. 

P.  G. 


[  No.  244.  J 

CONSENT  OF  GUARDIAN. 

I  hereby  consent  to  be  appointed  the  said  special  guardian  of  the 
above  petitioners,  for  the  purposes  mentioned  in  the  above  petition. 
Dated,  &c.  W.  E. 


[  No.  245.  ] 

ORDER  APPOINTING  SPECIAL  GUARDIAN. 

At  a  Special  term  of  the  Supreme  Court  held  for  the  state  of  New 
York,  at  on  the  day  of  ,  18    . 


Present, . 

(Title.) 

On  reading  and  filing  the  petition  of  A.  B.,  of,  &c.,  an  infant  over 
the  age  of  nineteen  years,  who  has  no  general  guardian,  and  of  E.  B., 
an  infant  under  the  age  of  fourteen,  who  has  no  general  guardian,  by 
C.  B.,  his  mother  and  next  friend,  praying  for  the  sale  of  certain  real 
estate  of  the  said  infants  therein  described,  under  the  direction  of  this 
court,  and  for  the  a|!)pointment  of  W.  E,  as  special  guardian,  for  the 
purpose  of  conducting  the  said  sale ;  and  it  satisfactorily  appearing  to 
the  court  that  there  is  reasonable  ground  for  the  application,  on  motion 
of  W.  M.,  attorney  for  the  said  petitioners,  ordered,  that  W.  E.  be, 
and  he  is  hereby  appointed  the  special  guardian  of  the  said  infants,  for 
the  purposes  of  such  sale,  upon  his  executing,  together  with  J.  N.  D., 
and  P.  L.,  as  his  sureties,  a  bond  to  each  of  the  said  infants,  in  the 
penalty  of  $  ,  conditioned  for  the  faithful  performance  by  the 
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said  W.  E.,  of  the  trust  reposed  in  him  as  such  guardian,  and  for  pay- 
ing over,  investing,  and  accounting  for,  all  moneys  that  shall  be  re- 
ceived by  him,  according  to  the  order  of  any  court  having  authority 
to  give  directions  in  the  premises,  and  to  observe  the  orders  and  direc- 
tions of  this  court  in  relation  to  the  said  trusts,  and  filing  the  same  in 
the  office  of  the  clerk  of  this  court ;  which  bond  shall  be  approved  of, 
as  to  its  form  and  manner  of  execution,  by  one  of  the  justices  of  this 
court,  signified  by  his  approbation  indorsed  thereon.  And  it  is  further 
ordered,  that  it  be  referred  to  P.  Gr.,  to  ascertain  the  truth  of  the  facts 
stated  in  the  said  petition,  and  to  examine  and  report  thereon,  a<.reca- 
bly  to  the  61st  Eule  of  this  court;  and  that  he  summon  before  him  such 
of  the  relatives  and  friends  of  the  said  infants,  and  other  persons,  as 
he  may  think  proper,  and  examine  them  on  oath,  in  relation  to  the 
matters  of  the  said  reference.  And  the  said  referee  is  required  to  as- 
certain the  value  of  the  dower  right  in  said  premises,  of  any  person 
entitled  to  the  same,  and  who  is  willing  to  join  in  the  sale,  on  the  prin- 
ciple of  life  annuities.  And  it  is  further  ordered  that  the  said  referee 
shall  not  proceed  on  such  reference,  until  the  certificate  of  the  clerk  of 
this  court  is  produced  to  him,  showing  that  the  security  required  to  be 
given  by  such  special  guardian,  has  been  duly  proved  or  acknowledged, 
and  filed  in  his  office. 


[  No.  246.  ] 

BOND   OF   SPECIAL   GUARDIAN. 

Know  all  men  by  these  presents,  that  we,  W.  R.,  J.  W.  D.  and  P. 
L.,  of,  &c.,  are  held  and  firmly  bound  unto  A.  B.  in  the  penal  sum  of 
$  ,  to  be  paid  to  the  said  A.  B.,  his  heirs,  executors,  adminis- 

trators or  assigns ;  for  which  payment  well  and  truly  to  bo  made,  we 
bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Sealed  with  our  seals,  and  dated 
the  day  of  ,  one  thousand  eight  hundred  and  fifty     . 

Whereas,  by  an  order  of  the  Supreme  Court  of  the  state  of  New 
York,  made  on  the  day  of  ,  the  above  bounden  W.  E. 

was  appointed  special  guardian  of  the  above-named  A.  B.,  an  infant 
under  the  age  of  twenty -one  years,,  for  the  purpose  of  making  a  sale 
of  certain  real  estate  belonging  to  said  infant  and  mentioned  in  said 
order,  upon  his  giving  the  bond  therein  required ;  Now,  therefore,  the 
condition  of  this  obligation  is  such,  that  if  the  above  bounden  W.  E. 
shall  faithfully  perform  the  trust  reposed  in  him  as  such  special 
guardian,  and  shall  duly  pay  over,  invest  and  account  for  all  moneys 
that  shall  be  received  by  him,  according  to  the  order  of  any  court 
having  authority  to  give  directions  in  the  premises,  and  shall  observe 
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the  orders  and  directions  of  the  Supreme  Court  in  relation  to  such 
trust,  then  this  obligation  be  void,  otherwise  to  be  and  remain  in  full 
force  and  virtue. 
Sealed  and  delivered  in  ) 
presence  of  C.  G.      J 

W.  E.        [L.  s.] 

J,  N.  D.        [L.  s.] 

P.  L.         [L.  s.] 


[  No.  247.  ] 

ACKNOWLEDGMENT  OF  BOND. 

State  of  New    York,  County  of  New   York,  ss. :   Oq  this  day 

of  ,  before  me,  a  commissioner  of  deeds  in  and  for  said  county, 

came  the  above-named  W.  R,  J.  K.  D.  and  P.  L.,  to  me  well  known  to 
be  the  persons  described  in,  and  who  executed  the  above  instrument, 
and  severally  acknowledged  that  they  executed  the  same. 

F.  E.,   Commissioner  of  Deeds, 


[  No.  248.  ] 

APPROVAL   OF  BOND  BY  JUSTICE. 

I  approve  of  the  within  bond,  as    to   its  form  and  manner  of 
e'xecution. 
Dated,  &c. 

E.  A.,  Justice  of  Supreme  Court, 


[  No.  249.  ] 

clerk's  certificate  OF  THE  FILING  OF  SECURITY. 

{Title.) 

I  do  hereby  certify  that  the  security  required  by  the  order  of  this 
court,  made  on  the  day  of  ,  to  be  given  by  W.  E.,  the 

special  guardian  appointed  by  the  court  in  the  above  matter,  has  been 
duly  proved  or  acknowledged  and  filed  in  my  office  agreeably  to  the 
said  order. 

Dated.  J.  N.  E.,   Ckrh. 
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[  No.  250.  ] 
referee's  report  under  order. 

To  the  Supreme  Court  of  the  state  of  New  Yorh  : 

la  pursuance  of  an  order  made  in  the  above-entitled  matter,  on  the 
day  of  ,  by  which  it  was  referred  to  me  to  ascertain  the 

truth  of  the  facts  stated  in  the  petition  in  the  above  matter,  and  to 
examine  and  report  thereon,  agreeably  to  the  61st  Eule  of  this  court, 
and  to  ascertain  the  value  of  the  dower  right  in  the  premises  men- 
tioned in  the  said  petition,  of  any  person  entitled  to  the  same,  and  who 
is  willing  to  join  in  the  sale,  on  the  principle  of  life  annuities. 

I,  the  subscriber,  the  referee  appointed  by  this  court,  do  respectfully 
report,  that  I  have  been  attended  by  S.  0.,  the  attorney  for  the  peti- 
tioners, who  produced  before  me  a  certificate  of  the  clerk  of  this  court ; 
that  the  security  required  to  be  given  by  W.  E.,  the  special  guardian, 
had  been  duly  proved  or  acknowledged  and  filed  in  his  office,  agree- 
ably to  the  said  order;  and,  having  summoned  before  me  such  of  the 
relatives  and  friends  of  the  said  infants,  and  other  persons  as  appeared 
likely  to  possess  any  information  in  relation  to  the  matters  of  the  re- 
ference, and  examined  them,  on  oath,  in  relation  thereto,  I  am  satisfied 
that  all  the  material  facts  stated  in  the  said  petition  are  true,  and  that 
a  sale  of  the  whole  of  the  real  estate  belonging  to  said  infants  would 
be  for  their  benefit ;  and  that  my  reasons  for  this  opinion  are  the  same 
as  those  set  forth  in  the  said  petition,  together  with  the  probability 
that,  if  the  interests  of  the  said  infants  are  not  sold  under  the  direction 
of  this  court,  proceedings  will  be  commenced  against  such  infants,  by 
the  adult  joint  owners,  or  some  of  them,  fdr  the  partition  thereof; 
which  proceedings  would  subject  the  infants  to  great  expense,  and 
much  greater  than  that  attending  a  sale  under  the  direction  of 
this  court. 

I  do  further  report  that,  in  my  opinion,  the  premises  are  worth  in 
the  aggregate  the  sum  of  $  ;  that  the  house  and  lot  in  the  city 

of  New  York  are  worth  $  ;  and  that  the  lot  of  land  situate  in  the 

town  of  ,  in  the  county  of  ,  is  worth  $  ;  that  the 

said  premises  are  very  unproductive,  considering  the  value  thereof,  as 
they  only  yield  an  annual  income  to  the  said  infants  of  about  $ 

And  I  do  further  report  that,  in  my  opinion,  it  will  be  for  the  in- 
terest of  the  said  infants  to  have  the  said  real  estate  sold,  upon  the  fol- 
lowing terms  and  conditions :  That  so  much  of  the  proceeds  of  their 
shares  or  interests  in  the  same  as  may  be  necessary  to  pay  their  respec- 
tive proportions  of  the  gross  value  of  the  right  of  dower  of  their 
mother  C.  B.,  therein,  and  the  costs  of  these  proceedings,  be  paid  by 
the  purchasers  on  the  delivery  of  the  deed  ;  and  that  the  payment  of 
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the  residue  of  the  purchase-money,  of  the  interests  of  said  infants,  be 
secured  by  the  bond  of  the  purchaser,  and  a  mortgage  upon  the  said 
premises  to  be  given  to  the  treasurer  of  the  county  of  ,  in  trust 

for  the  said  infants,  conditioned  to  pay  the  interest  thereon,  semi- 
annually, at  the  rate  of  seven  per  cent,  per  annum,  and  the  principal 
in  two  equal  instalments,  one  of  which  shall  be  paid  on  the  day  when 
the  said  A.  B.  shall  arrive  at  the  age  oi  twenty-one  years,  and  the 
other  on  the  day  when  the  said  C.  B.  shall  arrive  at  full  age. 

I  do  further  report,  that  the  said  infants  are  not  in  absolute  need  of 
any  part  of  the  proceeds  of  said  sale  for  their  support  and  maintenance, 
over  and  above  the  interest  or  income  thereof,  (and  their  own  property,) 
together  with  what  they  earn  by  their  own  exertions. 

And  I  do  further  report,  that  C.  B.,  the  mother  of  the  said  infants, 
and  who  is  entitled  to  her  dower  in  the  premises,  is  willing  to  join  in 
the  said  sale ;  and  that  I  have  ascertained  the  value  of  her  life  estate 
in  the  premises,  on  the  principle  of  life  annuities ;  and  that  the  present 
value  of  the  same  is  $ 

All  of  which,  &c., 

Dated,  &c.  p.  G.,  Eeferee. 

[  No.  151.  ] 

ORDER   UPON  referee's  REPORT  AUTHORIZING  GUARDIAN  TO   CON- 
TRACT. 
(Title  of  cause.) 

At,  &c.,  (as  in  No.  245.) 

On  reading,  and  filing  the  report  of  P.  G.,  the  referee  appointed  by 
this  court,  made  in  the  above  matter,  and  bearing  date  the  day 

of  ,  in  pursuance  of  an  order  of  this  court  made  on  the  day 

of  ,  from  which  it  appears  satisfactorily  to  this  court  that  the 

ijBterests  of  the  said  infants  will  be  promoted  by  a  sale  of  their  shares 
in  the  real  estate  mentioned  in  the  petition  in  this  matter,  for  the 
reasons  stated  in  said  report ;  on  motion  of  W.  N.,  of  counsel  for  the 
said  petitioner,  it  is  ordered  that  the  said  report  be,  and  the  same  is 
hereby  confirmed.  And  it  is  further  ordered  that  W.  E.,  the  special 
guardian  of  said  infants,  be,  and  he  is  hereby  authorized  and  empowered 
to  contract  for  the  sale  and  conveyance  of  all  the  right,  title  and  inte- 
rest of  the  said  infants  in  and  to  such  real  estate,  at  a  price  not  less 
than  the  sum  specified  by  said  referee  in  his  report  as  the  value  thereof, 
and  upon  the  terms  and  conditions  therein  specified.  And  it  is  further 
ordered,  that  before  executing  any  deed  or  instrument  of  conveyance 
of  the  said  premises  to  the  purchaser  or  purchasers  thereof,  the  said 
guardian  report  to  this  court,  upon  oath,  the  terms  and  conditions  of 
the  agreement  made  by  him,  for  the  sale  of  such  premises. 
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[  No.  252.  ] 

REPORT  BY  SPECIAL  GUARDIAN,   OF  AGREEMENT  TO  SELL. 
{Tith  of  cause.') 

To  tlte  Supreme  Court  of  the  state  of  New  York: 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  matter,  on 
the  day  of  ,  authorizing  and  empowering  me,  as  the  special 

guardian  of  the  infants  therein  named,  to  contract  for  the  sale  and  con- 
veyance of  all  the  right,  title  and  interest  of  the  said  infants  in  and 
to  the  real  estate  mentioned  and  described  in  the  petition  of  the  said 
infants  in  this  matter,  dated  the  day  of  ,  and  to  report, 

upon  oath,  the  terms  and  conditions  of  the  agreement  made  by  me 
with  the  purchaser  or  purchasers,  before  executing  any  deed  or  instru- 
ment of  conveyance  of  the  said  premises. 

I,  the  said  special  guardian,  do  certify  and  report  that  I  have  entered 
into  an  agreement,  subject  to  the  approbation  of  this  court,  with  C.  P.  T., 
of,  &c.,  for  the  sale  of  all  the  right,  title  and  interest  of  the  said  infants, 
in  and  to  the  said  real  estate,  upon  the  following  terms  and  conditions: 
the  said  C.  P.  T.  to  pay,  therefor,  the  sum  of  $  ,  as  follows :  so 

much  of  the  purchase-money  as  may  be  necessary  to  pay  the  respective 
proportions  of  such  infants,  of  the  gross  value  of  the  right  of  dower 
of  their  mother,  0.  B.,  therein,  and  the  costs  of  these  procedings,  on  the 
delivery  of  the  deed  ;  and  the  payment  of  the  residue  of  said  purchase- 
money,  to  be  secured  by  the  bond  of  the  purchaser,  and  a  mortgage 
upon  tbe  said  premises,  to  be  given  by  him  to  the  treasurer  of  the 
county  of  ,  in  trust  for  the  said  infants,  conditioned  to  pay  the 

interest  thereon,  semi-annually,  at  the  rate  of  seven  per  cent,  per  an- 
num, and  the  principal  in  two  equal  instalments,  one  of  which  shall  be 
paid  on  the  day  when  the  said  A.  B.  shall  arrive  at  the  age  of  twenty- 
one  years,  and  the  other  on  the  day  when  the  said  B.  B.  shall  arrive  at 
that  age.  That  the  gross  value  of  the  right  of  dower  of  the  said  C.  B. 
in  the  said  premises  is  %  ,  and  the  costs  of  these  proceedings 

amount  to  $  ,  after  deducting  which  sum  from  the  amount  of  the 

purchase-money  as  aforesaid,  there  will  remain  the  sum  of  $  due 

to  the  said  infants  collectively,  to  be  secured  as  aforesaid,  or  $  to 

each. 

And  I  further  report  that  the  above  are  the  best  terms  upon  which 
I  could  sell  the  above  property  ;  and  that,  in  my  opinion,  the  premises 
are  an  ample  security  for  the  payment  of  the  balance  of  the  purchase- 
money  not  paid  down,  and  the  interest. 

All  which  is  respectfully  submitted. 

Dated,  &c.  W.  E.,  Special  Guardian. 

County  of  New  York,  ss: — W.  E.,  the  special  guardian  named  in  the 
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above  report,  being  duly  sworn,  deposeth  and  saith,  that  he  has  read 
the  above  report,  to  which  he  has  subscribed  his  name,  and  knows  the 
contents  thereof,  and  that  the  matters  therein  stated  are  true. 

Sworn,  &c.  "W.  E. 


[  No.  253.  ] 

ORDER     CONFIRMING    GUARDIAN'S    REPORT,    AND    DIRECTING    A    CON- 
VEYANCE. 
{Title  of  cause.) 

At,  &c.,  (as  in  No.  245.) 

On  reading  and  filing  the  report  of  W.  R,  the  special  guardian  of 
the  above  infants,  made  in  pursuance  of  the  order  of  this  court,  dated 
the  day  of  ,  stating,  that  in  pursuance  of  said  order,  he 

had  entered  into  an  agreement,  subject  to  the  approbation  of  this 
court,  with  C.  P.  T.,  for  the  sale  of  all  the  right,  title  and  interest 
of  the  said  infants  in  and  to  the  real  estate  mentioned  in  said  order, 
upon  the  terms  and  conditions  specified  in  the  said  report ;  on 
motion  of  Mr.  "W.  N.,  of  counsel  for  the  said  petitioners,  it  is  or- 
dered that  the  said  report,  and  the  agreement  therein  mentioned 
be,  and  the  same  are  hereby  ratified  and  confirmed  ;  and  it  is  further 
ordered  that  the  said  special  guardian  do  execute,  acknowledge  and 
deliver  to  the  said  0.  P.  T.,  a  good  and  sufficient  conveyance  of  all  the 
estate,  right,  title  and  interest  of  the  said  infants  in  and  to  the  premises 
aforesaid,  upon  his  complying  with  the  terms  and  conditions  upon  which, 
by  the  said  agreement,  the  deed  was  to  be  delivered  ;  and  it  is  further 
ordered,  that  out  of  the  purchase-money  paid  by  the  said  C.  P.  T.,  upon 
the  delivery  of  the  deed,  the  said  special  guardian  do  pay  the  sum  of 
$  to  G.  B.,  for  her  dower  right  in  the  shares  of  the  said 

infants  in  the  premises,  and  take  her  receipt  in  full  discharge  thereof; 
and  that  he  pay,  to  the  attorney  for  the  petitioners,  the  costs  of  these  pro- 
ceedings to  be  taxed.  And  it  is  further  ordered,  that  the  moneys  which 
shall  be  received  by  the  county  treasurer  from  time  to  time  for  interest 
upon  the  bond  and  mortgage  given  by  the  purchaser,  be  paid  over  by 
him  to  the  special  guardian,  to  be  applied,  by  such  special  guardian,  to 
the  maintenance  and  education  of  the  said  infants. 


[  No.  254.  J 

ANOTHER  FORM   OF   ORDER  OF  CONFIRMATION,  WHERE   PROCEEDS  ARE 
RETAINED  BY  GUARDIAN. 

At,  &c.,  (as  in  No.  245.) 
{Title  of  cause.) 

On  reading  and  filing  the  report  of  W.  R.,  the  special  guardian  of 
the  above  infants,  made  in  pursuance  of  the  order  of  this'tourt,  dated 
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the  day  of  ,  stating  that  in  pursuatice  of  said  order,  he  had 

entered  into  an  agreement,  subject  to  the  approbation  of  this  court,  with 
0.  P.  T.,  for  the  sale  of  all  the  right,  title  and  interest  of  the  said  in- 
fants in  and  to  the  real  estate  mentioned  in  said  order,  upon  the  terms 
and  conditions  specified  in  the  said  report;-  on  motion  of  Mr.  W.  N., 
of  counsel  for  the  said  petitioners,  it  is  ordered  that  the  said  report,  and 
the  agreement  therein  mentioned  be,  and  the  same  are  hereby  ratified 
and  confirmed.  And  it  is  further  ordered  that  the  said  special  guar- 
dian do  execute,  acknowledge  and  deliver  to  the  said  C.  P.  T.,  a  good 
and  sufficient  conveyance  of  all  the  estate,  right,  title  and  interest  of 
the  said  infants,  in  and  to  the  premises  aforesaid,  upon  his  complying 
with  the  terms  and  conditions  upon  which,  by  the  said  agreement,  the 
deed  was  to  be  delivered.  And  it  is  further  ordered,  that  so  much  of 
the  proceeds  of  said  sale  as  shall  be  requisite,  be  applied  to  the  payment 
of  the  expenses  of  said  sale,  together  with  the  costs  of  these  proceed- 
ings to  be  taxed  ;  and  of  the  reniainder  of  such  proceeds,  so  much  as 
may  be  immediately  necessary,  be  applied  by  such  special  guardian  to 
the  maintenance  and  education  of  the  said  infants ;  and  that  the  resi- 
due thereof  be  kept  and  put  out  at  interest,  or  invested  on  bond  and 
mortgage,  for  the  benefit  of  the  said  infants ;  and  that  the  said  special 
guardian  do  make  a  return  to  the  court  in  writing  and  upon  oath,  of 
the  investment  and  disposition  of  such  residue  of  the  proceeds  as  soon 
as  may  be. 


[  No.  255.  ] 

ANOTHER  FORM  OF  ORDER  OF  CONFIRMATION,  WHERE  THE  AMOUNT 
OF  THE  PROCEEDS  EXCEED  $500,  AND  NO  REAL  SECURITY  HAS 
BEEN   GIVEN   BY   THE   GUARDIAN.' 

At,  &c.,  (as  in  No.  245.) 
{Title  of  cause.)      ^ 

On  reading  and  filing  the  report  of  W.  R.,  the  special  guardian  of  the 
above  infants,  made  in  pursuance  of  the  order  of  this  court,  dated  the 

day  of  ,  stating  that  in  pursuance  of  said  order  he  had 

entered  into  an  agreement,  subject  to  the  approbation  of  this  court, 
with  C.  T.  P.,  for  the  sale  of  all  the  right,  title  and  interest  of  the 
said  infants  in  and  to  the  real  estate  mentioned  in  said  order,  upon  the 
terms  and  conditions  specified  in  the  said  report;  on  motion  of  Mr.  W. 
N.,  of  counsel  for  the  said  petitioners,  it  is  ordered  that  the  said  report, 
and  tHe  agreement  therein  mentioned  be,  and  the  same  are  hereby  rati- 
fied and  confirmed.  And  it  is  fulrther  ordered  that  the  said  special 
guardian  do  execute,  acknowledge  and  deliver  to  the  said  C.  P.  T.,  a 
good  and  sufficient  conveyance  of  all  the  estate,  right,  title  and  in- 
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terest  of  the  said  infants,  in  and  to  the  premises  aforesaid,  upon  his 
complying  with  the  terms  and  conditions  upon  which,  by  the  said 
agreement,  the  deed  was  to  be  delivered.  And  it  is  further  ordered, 
that  the  said  special  guardian  bring  the  share  or  portion  of  the  consi- 
deration money  received  by  him  upon  said  sale,  which  belong  to  said 
infants,  after  paying  thereout  to  the  attorney  of  the  said  infants  the 
costs  of  these  proceedings,  to  be  taxed,  into  court,  and  deposit  the  same 
with  the  treasurer  of  the  county  of  ,  to  be  invested  in  stocks, 

or  put  out  at  interest  by  him,  for  the  benefit  of  the  said  infants. 


[  No.  256.  ] 

DEED  BY  SPECIAL  GUARDIAN. 

This  indenture,  made  the  day  of  ,  between  W.  E.,  of,  &c., 

special  guardian  of  A.  B.  and  B.  B;,  infants  under  the  age  of  twenty- 
one  years,  of  the  first  part,  and  0.  P.  T.  of,  &c.,  of  the  second  part. 
Whereas,  a  petition  was  heretofore  presented  to  the  Supreme  Court  of 
the  state  of  New  York,  by  the  said  A.  B.,  who  is  an  infant  over  the 
age  of  fourteen  years,  and  having  no  general  guardian,  and  by  C.  B., 
the  mother  and  next  friend  of  the  said  B.  B.,,  who  is  an  infant  under 
the  age  of  fourteen  years,  and  having  no  general  guardian  on  his  be- 
half, praying  for  a  sale  of  the  right,  title  and  interest  of  the  said  infants 
in  the  real  estate  therein  mentioned ;  and  whereas,  such  proceedings 
were  afterwards  had  in  the  said  court,  upon  the  said  petition,  that  by  , 
an  order  of  said  court,  made  on  the         day  of  ,  the  said  W. 

E.  was  appointed  the  special  guardian  of  the  said  infants  for  the  pur- 
poses of  the  said  application,  upon  his  giving  the  security  therein  re- 
quired ;  and  whereas  such  security,  duly  proved  and  acknowledged, 
was  subsequently  filed  by  the  said  guardian  in  the  proper  ofiBce  ;  and 
whereas,  by  another  order  of  the  said  court,  made  on  the  day  of 
,  the  said  W.  E.  was  authorized  and  empowered  to  contract 
for  the  sale  and  conveyance  of  the  right,  title  and  interest  of  the  said 
infants  in  such  real  estate.  And  whereas,  in  pursuance  of  the  last 
mentioned  order,  the  said  special  guardian  afterwards  made  his  report, 
dated  the        day  of  ,  to  the  said  court,  stating  that  he  had 

entered  into  an  agreement,  subject  to  the  approbation  of  the  said  court, 
with  C.  P.  T.,  of,  &c.,  for  the  sale  of  all  the  right,  title  and  interest  of 
the  said  infants,  in  and  to  the  said  real  estate,  upon  the  terms  and  con- 
ditions tlierein  mentioned  ;  whereas,  by  another  order  of  the  said  courtj 
made  on  the        day  of  ,  it  was  ordered  that  the  said  repor'tof  such 

special  guardian,  and  the  agreement  therein  mentioned  be,  and  the  same 
were  thereby  ratified  and  confirmed  ;  and  whereas  it  was  further  ordered 
by  the  said  court;  in  and  by  the  said  last-mentioned  order,  that  the  said 
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special  guardian  should  execute,  acknowledge  and  deliver  to  the  said  C. 
P.  T.  a  good  and  sufficient  conveyance  of  all  the  estate,  right,  title  and 
interest  of  the  said  infants,  in  and  to  the  said  premises,  upon  his  comply- 
ing with  the  terms  and  conditions  upon  which,  by  the  said  agreement, 
such  deed  was  to  be  delivered.  And  whereas  the  said  C.  P.  T.,  the 
purchaser  aforesaid,  has  complied  with  the  terms  and  conditions  of  the 
said  agreement ; 

Now,  therefore,  this  indenture  witnesseth  that  the  said  party  of  the  • 
first  part,  special  guardian  as  aforesaid,  by  virtue  of  the  power  and 
authority  conferred  upon  him  by  the  several  orders  above  mentioned, 
and  in  pursuance  of  the  statutes  in  such  case  made  and  provided,  for 
and  in  consideration  of  the  sum  of  $  ,  to  him  in  hand  paid,  at 

or  before  the  ensealing  and  delivery  of  these  presents,  by  the  said 
party  of  the  second  part,  the  receipt  whereof  is  hereby  confessed  and 
acknowledged,  hath  granted,  bargained,  sold,  remised,  released  and 
conveyed,  and  by  these  presents  doth  grant,  bargain,  sell, -remise,  re- 
lease and  convey  unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever,  all  the  right,  title  and  interest  of  the  said  infants  A.  B. 
and  B.  B.,  and  all  the  right,  title  and  interest  of  the  said  party  of  the 
first  part,  of,  in  and  to  all  that  certain  (insert  description)  to  have  and 
to  hold  the  said  premises,  and  every  part  and  parcel  thereof,  with  the 
appurtenances,  unto  the  said  C.  P.  T.,  his  heirs  and  assigns,  to  his  and 
their  only  proper  use,  benefit  and  behoof  forever. 

In  witness  whereof,  &c. 
[L.S.]  W.  E. 

Sealed  and  delivered  ( 
in  presence  of       f 

M.  S. 


[  No.  257.  ] 

guardian's  report  of  the  investment  and  disposition  of  pro- 
ceeds OF  SALE  WHEN  THEY  ARE  RETAINED  BY  HIM. 

{Title  of  cause.) 

To  (he  Supreme  Court  of  the  state  of  New  York  : 

I,  W.  R,  the  special  guardian  of  the  above  infants,  having  been  re- 
quired by  an  order  of  this  court,  made  on  the  day  of  ,  to  keep 
or  put  out  at  interest,  or  invest  on  bond  and  mortgage,  for  the  benefit 
of  the  said  infants,  the  residue  of  the  proceeds  of  the  sale  of  the  real 
estate  of  the  said  infants,  which  should  remain  after  paying  the  ex- 
penses of  such  sale,  together  with  the  costs  of  the  proceedings  in  this 
matter,  to  be  taxed,  and  after  applying  so  much  thereof  as  might  be 
immediately  necessary  to  the  maintenance  and  education  of  the  said 
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infants,  to  make  a  return  to  the  court,  in  writing,  and  nppn.oath,  of 
the  investment  and  disposition  of  such  residue  of  the  proceeds,  do  re- 
spectfully report : 

That  the  residue  of  tlie  said  proceeds,  after  paying  thereout  the 
sums  directed  by  said  order  to  be  paid  by  me,  amounted  to  the  sum 
of  $  ,  which  I  have  invested  at  an  interest  of  six  per  cent,  per 

annum,  payable  semi-annually,  on  good  security  by  bond  and  mort- 
gage, to  wit,  the  bond  of  D.  S.,  of,  &c.,  and  a  mortgage  executed  and 
acknowledged  by  him  and  his  wife,  to  the  said  infants,  upon  unincum- 
bered real  estate  in  the  city  of  ,  worth  double  the  value  of 
such  proceeds ;  which  mortgage  I  have  caused  to  be  recorded  in  the 
office  of  the  clerk  or  register  of  the  county  of 

All  which  is  respectfully  submitted. 

Dated,  &c.  W.  E. 

County  of^  Kew  York,  ss.:  W.  E.,  the  special  guardian  named  in  the 
above  report,  being  duly  sworn,  deposeth  and  saith  that  he  has  read 
the  above  report,  to  which  he  has  subscribed  his  name,  and  knows  the 
contents  thereof,  and  that  the  matters  therein  stated  are  true. 

Sworn-,  &c.  W.  E. 


[No.  258.  J 

PETITION  FOR  APPOINTMENT  OF  A  GENERAL   GUARDIAN. 
To  the  j^vpreme  Court  of  the  state  of  New  York  : 

The  petition  of  C.  D.,  of,  &c.,  an  infant  over  the  age  of  fourteen 
years,  respectfully  showeth.  That  your  petitioner  is  the  daughter  of 
E.  S.,  late  of,  &c.,  deceased,  and  is  of  the  age  of  about  fifteen  years. 
That,  as  one  of  the  devisees  of  her  said  father,  now  deceased,  your  pe- 
titioner is  seised  of,  and  entitled  to  an  estate  in  fee,  in  and  to  a  certain 
house  and  lot,  situate  in  the  ward  of  the  city  of  Albany,  and 

known  as  lot  No.      ,  street,  the  gross  income  of  which  is  about 

$  annually ;  also  to  a  certain  farm  or  lot  of  land  situate  in  the 

town  of  ,  in  the  county  of  ,  consisting  of  about  120 

acres,  the  gross  annual  income  of  which  is  about  $  .     That  she 

is  also  entitled  to  the  following  personal  estate,  viz.:  a  horse  of  the 
value  of  about  $50,  two  cows  of  the  value  of  about  $20  each,  a  proiji- 
issory  note  given  by  J.  P.  to  her  said  father  previous  to  his  death,  for 
the  sum  of  |200,  an4.  interest  from  the  ^      day  of  ,  which 

note  becomes  due  and  payable  on  the  day  of  next,  and 

that  no  part  thereof  has  been  paid. 

And  your  petitioner  further  showeth  that  she  has  not,  to  her  know- 
ledge  or  belief,  any  other  property,  real  or  personal,  nor  any  right  or 
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interest  in  other  property  than  that  above  specified.  That  on  account 
of  her  tender  age,  and  of  her  own  inability  to  protect  her  rights  and 
interests,  she  is  desirous  of  having  some  suitable  and  proper  person  ap- 
pointed by  this  court  to  take  charge  thereof. 

Your  petitioner  therefore  prays  that  W.  S.  M.,  of,  &c.,  physiciaO', 
who  is  her  uncle,  may  be  appointed  the  general  guardian  of  her  person 
and  estate,  upon  his  giving  security  for  the  faithful  performance  of  his 
trust  as  said  guardian,  according  to  the  statute,  and  in  conformity  with 
the  rules  and  practice  of  this  court. 

And  your  petitioner,  &c. 

Dated,  &c.  C.  S. 

{Usual  jurat.) 

[  ISTo.  259.  J 

CONSENT   OF   GUARDIAN. 

I  hereby  consent  to  be  appointed  the  general  guardian  of  the  above 
petitioner ;  and  I  offer,  as  ray  sureties,  N.  W.  and  A.  T.,  both  of,  &c. 
Dated,  &c.  W.  S,  M. 


[  No.  260.  J 

AFFIDAVIT   TO   BE    ANNEXED   TO   THE   FOREGOING  PETITION. 

In  THE  Supreme  Court. 

In  the  matter  of  the  petition  ) 
of  G.  /S,  an  infant.  j 

City  and  County  of  New  York,  ss : 

A.  B.,  of  said  city  and  county,  being  duly  sworn,  says  that  he  is  well 
acquainted  with  said  infant,  and  with  the  situation  and  value  of  her 
real  and  personal  property,  and  that  he  has  no  interest  therein,  (or  no 
interest  therein  adverse  to  said  infant.) 

And  deponent  further  says,  that  the  amount,  nature  and  value  of 
the  real  and  personal  property  of  the  Said  infant,  is  correctly  stated  in 
the  said  petition ;  that  the  gross  amount  or  value  of  the  rents  and  pro- 
fits of  the  said  real  estate  is  about  %  annuallj'^,  and  that  the  aggre- 
gate amount  of  such  rents  and  profits,  during  her  minority,  will  be  the 
sum  of  $ 

Sworn,  &c.  A.  B. 
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[  No.  ij61.  J 
ORDER  APPOINTING  GENERAL   GUARDIAN. 

At,  &c.,  (as  in  No.  221.) 
{Title  of  cause,) 

On  reading  and  filing  the  petition  of  C.  S.,  an  infant  over  the  age  of 
fourteen  years,  praying  for  the  appointment  of  W.  S.  M.  as  the  general 
guardian  of  her  person  and  estate,  upon  his  giving  the  requisite  security, 
together  with  the  consent  of  the  said  "W".  S.  M.,  to  be  appointed  such 
guardian,  and  the  proposal  by  him  of  N.  W.  and  A.  T.,  of,  &c.,  as  his 
sureties,  and  on  reading  and  filing  the  affidavit  of  A.  B.,  and  on  motion 
of  C.  N.,  of  counsel  for  said  infant,  ordered  that  the  said  W.  S.  M.  be, 
and  he  is  hereby  appointed  the  general  guardian  of  the  person  and 
estate  of  the  said  infant,  upon  his  executing  a  bond  to  the  said  infant, 
with  the  said  N.  W.  and  A.  T.  as  his  sureties,  in  the  <penal  sum  of 
$  conditioned  that  the  said  W.  S.  M.  shalf  faithfully  perform 

his  trust  as  such  guardian,  and  file  an  inventory  of  the  estate  of  said 
infant  within  six  months  after  his  appointment,  and  render  the  annual 
inventory  or  account  of  his  guardianship  required  to  be  rendered  and 
filed  by  the  practice  of  this  court ;  that  he  shall  observe  and  obey  all 
the  general  rules  of  this  court  respecting  general  guardians,  and  such 
orders  as  shall  be  made  by  this  court  from  time  to  time  in  relation  to 
such  trust ;  and  that  he  shall  render  a  just  and  true  account  of  all 
moneys  and  property  of  the  said  infant,  which  shall  come  to  his  hands 
as  such  general  guardian,  and  of  the  application  thereof,  and  of  his 
guardianship  generally,  before  any  court  having  jurisdiction,  whenever 
he  shall  be  thereunto  lawfully  required.  And  it  is  further  ordered, 
that  the  execution  of  said  bond  be  acknowledged  or  proven,  as  required 
by  statute,  and  approved  of  as  to  its  form  and  manner  of  execution,  by 
one  of  the  justices  of  this  cou«-t,  to  be  signified  by  his  approval  indorsed 
thereon,  and  filed  in  the  ofiice  of  the  clerk  of  this  court. 


[  No.  262.  ] 

BOND  OF  GENERAL  GUARDIAN. 

Know  all  men  by  these  presents,  that  we,  W.  S.  M.,  of,  &c.,  and  N. 
W.  and  A.  T.,  of,  &c.,  are  held  and  firmly  bound  unto  0.  S.,  in  the 
sum  of  $  to  be  paid  to  the  said  C.  S.,  her  heirs,  executors,  admin- 

istrators, or  assigns ;  for  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  Sealed  with  our  seals,  and  dated 
the  day  of  one  thousand  eight  hundred  and 

"Whereas,  by  an  order  of  the  Supreme  Court  of  the  state  of  New 

VoL.  n.  29 
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York,  made  on  the  day  of  ,  the  above-bounden  W.  S.  M., 

was  appointed  the  general  guardian  of  the  person  and  estate  of  the 
above-named  C.  S.,  an  infant  under  the  age  of  twenty-one  years,  upon 
his  executing  a  bond  to  the  said  C.  S.,  with  the  said  N.  W.  and  A.  T. 
as  his  sureties,  in  the  penalty  and  upon  the  condition  therein  mentioned ; 
Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  above- 
bounden  W.  S.  M.,  shall  faithfully  perform  his  trust  as  said  guardian, 
and  shall  file  an  inventory  of  the  estate  of  the  said  infant,  within  six 
months  after  his  appointment,  and  render  the  annual  inventory  or 
account  of  his  guardianship,  required  to  be  rendered  and  filed  by  the 
practice  of  the  said  Supreme  Court,  and  shall  observe  and  obey  all  the 
general  rules  of  said  court  respecting  general  guardians,  and  such  orders 
as  shall  be  made  from  time  to  time  by  the  said  court  in  relation  to  such 
trust,  and  if  he  shall  render  a  just  and  true  account  of  all  moneys  and 
property  of  the  said  infant,  which  shall  come  to  his  hands  as  such 
general  guardian,  and  of  the  application  thereof,  and  of  his  guardian- 
ship generally,  before  any  court  having  jurisdiction,  whenever  he  shall 
be  thereunto  lawfully  required — then  this  obligation  to  be  void  ;  other- 
wise to  be  and  remain  in  full  force  and  virtue. 
Sealed  and  delivered  |  W.  S.  M. 

in  presence  of         j  N.  W. 

A.  T. 

State  of  New  York.     County  of  Wayne,  ss. :    On  this  day  of 

,  before  me,  a  justice  of  the  peace  in  and  for  said  county, 

came  the  above  W.  S.  M.,  N.  W.  and  A.  T.,  to  me  well  known  to  be 

the  persons  described  in,  and  who  executed  the  above  instrument,  and 

severally  acknowledged  that  they  executed  the  same. 

R.  C,  Justice  of  the  Peace. 


[  No.  264.  j 
I  approve  of  the  within  bond,  as  to  its  form  and  manner  of  execution. 

Dated,  &c. 

E.  Gr.  P.,  Justice  Sup.  Court 


[  No.  265.  ] 
COMPLAINT  FOR  PARTITION. 

Supreme'  Court. — County  of  Wayne. 
A.  B.        ) 
agt.  > 

C.  D.  E.,  &c.  \ 

The  complaint  of  A.  B.,  of,  &c.,  shows  that  S.  H.,  of,  &c.,  deceased, 
late  father  of  the  plaintiff,  was,  in  his  lifetime,  seised  in  fee  simple  of 
the  following  described  real  estate,  to  wit,  (insert  description.) 
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That  the  saidS.  H.,  being  so  seised  as  aforesaid,  of  the  property  above 
described,  died  on  the        day  of  ,  intestate,  leaving  C.  H.,  his 

widow,  and  the  plaintiff,  A.  H.  and  B:,  wife  of  B.  C,  deceased,  his 
children;  and  S.  H..,  and  E.  H.,  his  grandchildren,  being  children  of 
N.  H.,  a  deceased  son  of  the  said  S.  H.,  his  heirs  at  law. 

That  at  the  time  of  the  death  of  the  said  S.  H.,  all  the  above-named 
heirs  were  of  full  age,  except  S.  H.  and  E  H.,  the  said  grandchildren, 
whose  mother,  S.  A.  H.,  as  the  plaintiff  is  informed  and  believes,  still 
lives ;  and  that,  as  the  plaintiff  is  also  informed  and  believes,  the  said  , 
infant  children  are  both  under  the  age  of  fourteen  years,  and  together 
with  their  mother  are  non-residents  of  this  state,  and  they  reside 
at  ,  &c. 

And  the  plaintiff  farther  shows  that  J.  M.  0:,  of  ,  has  mort- 

gages upon  the  first  of  the  above-described  parcels  of  land,  and  upon 
the  village  lot  in 

And  the  plaintiff  further  shows," that  by  the  death  of  the  said  S.  H.,  in- 
testate as  aforesaid,  the  plaintiff,  A.  H.  and  E.,  wife  of  B'.  C,  deceased, 
S.  H.  and  B.  H.,  became  seised  in  fee  as  tenants  in  common,  by  descent 
from  the  said  L.  H.,  of  the  said  described  property  :  that  is  to  say,  the 
plaintiff,  and  A.  H.  and  E.  C,  each  became  seised  of  the  one  equal  un- 
divided fsjurth  part  of  the  said  described  property,  and  the  said  S.  H. 
and  E.  H.,  became  seised  each  of  one  undivided  eighth  part  thereof: 
that  is  to  say,  of  the  one  equal  undivided  fourth  part  thereof  which 
would  have  belonged  to  the  said  H.  H.,  had  he  survived  the  said  L.  H. ; 
each  of  the  said  portions  being  subject,  however,  to  the  right  of  dower 
of  the  said  C.  H.,  widow  of  the  said  L.  H.,  and  to  the  said  mortgages 
held  by  the  said  J.  M.  C. 

And  the  plaintiff  further  shows  that  the  dower  of  the  said  widow,  in 
the  premises  above  described,  has  never  been  admeasured  or  in  any 
way  set  apart  to  her  from  the  estate  of  the  said  L.  H. 

That  he  is  desirous  that  a  partition  or'  division  should  be  made  of 
the  said  several  parcels  of  land  among  the  several  parties  seised  of,  or 
entitled  thereto,  according  to  their  respecti^re  rights,  estates  and  interests 
therein,  or  in  case  the  said  several  parcels  of  land  cannot  be  divided  among 
the  owners  thereof,  without  material  injury  to  the  parties  interested 
therein,  then,  that  the  same  may  be  sold,  and  the  proceeds  thereof  di- 
vided among  such  parties,  according  to  their  respective  rights  and  in- 
terests ;  but  inasmuch  as  the  said  S.  H.  and  E.  H.,  two  of  the  heirs  of 
the  said  L.  H.,  on  account  of  their  respective  minorities,  are  severally 
incompetent  to  make  a  voluntary  partition  of  the  said  premises,  which 
will  be  valid,  or  to  consent  to  the  sale  thereof;  so  fer  as  they  are  seve- 
rally interested  therein ;  and  as  the  plaintiff  is  advised  that  no  valid  par- 
tition division  or  sale  thereof  can  be  effected,  without  the  aid  and 
interposition  of  some  court  of  competent  jurisdiction  ; 
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The  plaintiff,  tberefore,  demands  the  judgment  of  this  cerart,  and  tbat 
guardian  ad  litem  be  appointed  for  the  said  S.  Hi  and  B.  H.  respectively>- 
in  consideration  of  their  respective  minorities,  by  whom  they  may  respect- 
ively appear  in  this  suit,  and  put  in  their  answers  to  the  complaint,  and 
who  may  defend  and  protect  their  several  rights  and  interests  in  the  said 
premises  j  and  that  partition  and  division  of  the  abov-edescribed  prem- 
ises may  be  made  according  to  the  course  and  practice  of  this  court,  and 
the  statute  in  such  case  made  and  provided,  by  commissioners  to  be  ap- 
pointed for  that  purpose.  And  in  case  it  shall  appear  that  a  partition 
thereof  cannot  be  made  without  material  injury  to  the  rights  of  the  par- 
ties interested  therein,  then,  that  the  said  premises  may  be  decreed  tc 
be  sold  under  tbe  direction  of  this  court,  and  the  proceeds  of  the  sale, 
after  paying  the  costs  and  charges  of  this  suit,  be  divided  among  the 
said  parties  according  to  their  respective  rights  and  interests  therein. 
And  that,  to  that  end,  the  rights  and  interests  of  the  parties  interested 
in  the  said  premises,  or  in  the  proceeds  thereof,  may  be  ascertained  and 
declared  by  the  said  judgment  of  this  court ;  and  that  the  plaintiff  may 
have  such  other  relief,  or  such  further  relief,  in  the  premises  as  the  na- 
ture of  this  case  may  require. 

A.  B.,  Plaintiff^s  Attorney. 


[  No.  266.  } 

KOTICE  OP  HIS  PENDENS  IN  A  PARTITION  SUIT. 
{Tith  of  cause  as  in  No.  265.) 

Notice  is  hereby  given  to  all  whom  it  may  concern,  that  this  action  is 
brought  against  the  defendants  therein  named,  (and  all  other  parties  in- 
terested in  the  premises  described  in  the  complaint,  whose  names  and 
places  of  residence  are  unknown  to  the  plaintiff,)  for  the  purpose  of 
obtaining  a  partition  and  division  of  the  premises  therein  described^ 
among  the  owners  thereof,  by  commissioners  to  be  appointed  for  that 
purpose ;  or  for  a  sale  thereof  under  the  direction  of  this  court,  and 
for  a  division  of  the  proceeds  of  such  sale  among  such  owners,  accord- 
ing to  their  several  and  respective  rights  and  interests  therein  ;  which 
premises  are  described  in  the  complaint,  as  follows,  to  wit,  (insert 
description.) 

Dated,  &o,  "W",  N^  Phintiff^s  Attorney, 
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[  No.  267.  ] 

AFFIDAVIT  OF  FILING  NOTICE  OF  LIS  PENDENS  IN  A  PARTITIOjJ  SUIT. 
(Title  of  cause  as  in  No.  265.) 

Albany  County,  ss. — W.  K,  tlie  plaintiff 's  attorney  in  the  above 
cause,  being  duly  sworn,  says  that  this  action  was  brought  to  obtain  a 
partition  or  sale  of  the  premises  described  therein.  That  a  notice  of 
the  pendency  of  this  suit,  and  of  the  general  object  thereof,  and  con- 
taining a  description  of  the  land  sought  to  be  partitioned,  or  sold,  was 
filed  in  the  office  of  the  clerk  of  the  county  in  which  the  premises  are 
situated,  on  the        day  of  last.    That  at  the  time  of  filing  the 

said  notice,  the  premises  described  therein  were,  and  now  ar,e,  situated 
in  the  town  of  ',  in  the  said  county  of  Albany;  and  that,  since 

the  filing  of  the  said  notice,  the  complaint  in  this  cause  has  not  been 
amended  by  making  new  parties  to  the  suit,  or  so  as  to  affect  other 
property  not  described  in  the  original  complaint. 

Sworn,  &G.  •  W.  K 


[No.  268.  j 

ANSWEB  OF  INFANTS  TO   COMPLAINT  FOR  PARTITION. 

{Title  of  cause  as  in  No.  265.) 
The  joint  and  several  answer  of  S.  H.  and  E.  H.,  infants  under  the 

age  of  twenty-one  years,  by  Gr.  M.  D.,  clerk,   their  guardian    ad 

litem,  two  of  the  defendants  to  the  complaint  of  H.  H.,  plaintiff. 

These  defendants,  answering  by  their  said  guardian,  say  that  they 
are  strangers  to  all  and  singular  the  matters  and  things  in  the  said 
complaint  mentioned  ,•  that  these  defendants  are  infants  under  the  age 
of  twenty  one  years,  and  claim  such  interest  in  the  premises  in  the  said 
complaint  mentioned  as  they  are  entitled  to,  and  submit  their  interests 
to  the  protection  of  this  honorable"  court. 

Gr.  M.  D.,   Guardian  ad  Utemfor  infani  defts. 
C.  M.  D.,  Attorney  for  guardian  ad  litem. 


[  No.  269.  3 

AFFIDAVIT   TO   OBTAIN   ORDER  OF  REFERENCE  TO  TAKE   PROOF  OF 
TITLE,   &C.,    UNDER  73D  RULE. 

{Title  of  cause  as  in  No.  265.) 

Albany  county,  ss. :  W.  T.  S.,  the  attorney  for  the  above  plaintiff 
beinf^  duly  sworn,  says  that  this  action  is  brought  for  the  partition  or 
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sale  of  certain  premises  situated  ia  the  town  of  ,  in  said  county; 

that  none  of  the  adult  defendaints  have  answered  the  complaint,  (or 
that  all  the  adult  defendants  have  put  in  their  answers,  in  which  the 
rights  and  interests  of  the  several  parties,  as  stated  in  the  complaint, 
are  not  contested  or  denied,)  and  that  the  infant  defendants,  by  their 
guardian  ad  litem,  have  put  in  the  usual  answer,  submitting  their  in- 
terests to  the  care  and  protection  of  this  court. 


[  No.  270.  J 

ORDER  OF  REFERENCE  TO  TAKE  PROOF  OF  TITLE  UNDER  73D  RULE. 

{Title  of  cause  as  in  No.  265.) 

At,  &c.,  as  in  No.  221. 

On  reading  and  filing  an  affidavit,  by  which  it  appears  that  this  action 
is  brought  for  the  partition  or  sale  of  certain  premises  therein  mentioned 
and  described,  and  that  none  of  the  adult  defendants  therein  have 
answered  the  complaint ;  (or  that  all  the  adult  defendants  have  put  in 
their  answers,  in  which  the  rights  and  interests  of  the  several  parties  as 
stated  in  the  complaint  are  not  contested  or  denied;)  and  the  infant 
defendants,  by  their  guardian  ad  litem,  having  put  in  the  usual  general 
answer,  on  motion  of  W.  T.  S.,  attorney  for  the  plaintiff,  ordered  that 
it  be  referred  to  residing  in  the  county  of 

Albany,  to  take  proof  of  the  plaintiff's  title  and  interest  in  and  to  the 
premises  in  the  said  complaint  mentioned,  and  of  the  several  matters 
set  forth  in  said  complaint ;  and  to  ascertain  and  report  what  share  or 
part  of  the  said  premises  belongs  to  each  of  the  parties  to  this  suit,  so 
far  as  the  same  can  be  ascertained,  and  the  nature  and  extent  of  their 
respective  rights  and  interests  therein,  and  an  abstract  of  the  convey- 
ances by  which  the  same  are  held. 


[  No.  271.  ] 

AFFIDAVIT  TO  OBTAIN  ORDER  OF  REFERENCE  "WHERE  A  SALE   IS 

NECESSARY. 

(As  in  No.  270  to  the  end,  then  add)  and  this  deponent  further  saith, 
that  as  he  has  been  informed  and  believes  that  (one  of  the  lots  or  sepa- 
rate parcels  of)  the  premises  mentioned  in  the  said  complaint,  (to  wit, 
the  house  and  lot  in  the  city  of  Albany,  which  will  exceed  in  value 
the  share  to  which  either  of  the  tenants  in  common  thereof  will  be  en- 
titled to,)  are  so  circumstanced  that  a  partition  thereof  cannot  be  made 
without  great  prejudice  to  the  owners,  due  regard  being  had  to  the  power 
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of  the  court  to  adjudge  compensation  to  be  made  for  equality  of  partition, 
and  to  the  ability  of  the  respective  parties  to  pay  a  reasonable  compen- 
sation to  produce  such  equality. 

[  No.  272.  ] 

QBDEE  OF  REFERENCE  TO    TAKE   PROOF   UNDER  74tH  RULE,  WHETHER 

SALE  IS  NECESSARY. 

(As  in  No.  270  to  the  end,  then  add,)  and  it  is  further  ordered  that 
the  said  referee  inquire  and  report  whether  the  said  premises 
or  any  lot  or  separate  parcel  thereof,  are  so  circumstanced  that  an 
actual  partition  cannot  be  made ;  and  if  the  said  referee  arrives 
at  the  conclusion  that  a  sale  of  the  whole  premises,  or  of  any  lot  or 
separate  parcel  thereof  will  be  necessary,  that  he  specify  the  same  ia 
his  report,  together  with  the  reasons  which  render  a  sale  necessary ; 
and  in  such  a  case  that  he  also  ascertain  and  report  whether  any  cre- 
ditor not  a  party  to  this  suit  has  a  specific  lien,  by  mortgage,  devise, 
or  otherwise,  upon  the  undivided  share  or  interest  of  any  of  the  parties 
in  that  partition  of  the  premises  which  it  is  necessary  to  sell;  and  if  he 
finds-  that  there  is  no  such  specific  lien  in  favor  of  any  person  not  a 
party  to  the  suit,  that  he  further  inquire  and  report  whether  the  undi- 
vided share  or  interest  of  any  of  the  parties  in  the  premises  is  subject 
to  any  general  lien,  or  incumbrance,  by  judgment  or  decree.  And 
it  is  further  ordered  that  such  referee  ascertain  and  report  the 
amount  due  to  any  party  to  the  suit  who  has  either  a  general  or  specific 
lien  on  me  premises  to  be  sold,  or  any  part  thereof,  and  the  amount 
due  to  any  creditor,  not  a  party,  who  has  a  general  lien  on  any  undi- 
vided share  or  interest  therein,  by  judgment  or  decree,  and  who  shall 
appear  and  establish  his  claim,  on  such  reference. 

And  it  is  further  ordered,  that  the  said  referee,  if  requested  by  the  pair- 
ties  who  appear  before  him  on  such  reference,  shall  also  ascertain  and  re" 
port  the  amount  due  to  any  creditor,  not  a  party  to  the  suit,  which  is 
either  a  specific  or  general  lien  or  incumbrance  upon  all  the  shares  or 
interests  of  the  parties  in  the  premises  to  be  sold,  and  which  would  re- 
main as  an  incumbrance  thereon  in  the  hands  of  the  purchaser. 


[  No.  273.  ] 

AS   TO    LIENS   AND    INCUMBRANCES    IN 
A  PARTITION  SUIT. 
{Title  of  cause.) 

In  pursuance  and  by  virtue  of  an  order  of  this  court,^made  in  the 
above  cause,  on  the  day  of  last,  notice  is  hereby 
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given  to  all  persons  having  any  general  lien  or  incumbrance,  by  judg- 
ment or  decree,  or  otherwise,  on  the  undivided  share  or  interest  of  any 
of  the  owners,  in  the  premises  hereinafter  described,  to  produce  to  me, 
the  undersigned,  on  or  before  the  day  of  next,  at  my 

office  in  the  village  of  W.,  in  the  county  of  ,  proof  of  their 

respective  liens  and  incumbrances,  together  with  satisfactory  evidence 
of  the  amount  due  thereon ;  and  to  specify  the  nature  of  such  incum- 
brances, and  the  dates  thereof  respectively.  The  said  premises  are 
described  in  the  complaint  as  follows :  (insert  description.) 

Dated,  &c.  '  J.  K.  P.,  Referee. 

To  W.  T.  S.,  Attorney  for  Plaintiff. 


[  No.  274.  j 

REPORT   UNDER   ORDER   OF   REFERENCE    AS    TO    TITLE,    &C.,    IN   A   PAR- 
TITION SUIT,   THAT  A  SALE  IS  NBCESSAEY. 

{Title  of  cause  as  in  No.  265.) 

To  the  Supreme  Court  of  the  state  of  New  York: 

In  pursuance  of  an  order  of  this  court,  made  iri  the  above  cause,  on 
the  day  of  last,  by  which  it  was  referred  to 

residing  in  the  county  of  ,  among  other  things,  to  take  proof 

of  the  plaintiff's  title  and  interest,  in  and  to  the  premises  in  the  com- 
plaint mentioned,  and  of  the  several  matters  set  forth  in  the  said  com- 
.plaint,  and  to  ascertain  and  report  what  share  or  part  of  the  «aid  pre- 
mises belongs,  to  each  of  the  parties  to  this  suit,  so  far  as  the  same 
could  be  ascertained,  and  the  nature  and  extent  of  their  respective 
rights  and  interests  therein,  and  an  abstract  of  the  conveyances  by 
which  the  sdme  are  held  ;  and  also  to  inquire  and  report  whether  the 
said  premises,  or  any  lot  or  separate  parcel  thgreof,  are  so  circumstahced 
that  an  actual  partition  thereof  cannot  be  made  ;  and  if  the  said  referee 
should  arrive  at  the  conclusion  that  a  sale  of  the  whole  of  said  premises 
or  of  any  lot  or  separate  parcel  thereof  will  be  necessary,  that  he  specify 
the  same  in  his  report,  together  with  the  reasons  rendering  a  sale  neces- 
sary ;  and  in  such  a  case,  that  he  also  ascertain  and  report  whether  any 
creditor  not  a  party  to  this  suit,  has  a  specific  lien  on  the  undivided 
share  or  interest  of  any  of  the  parties  in  that  portion  of  the  premises 
which  it  is  necessary  to  sell ;  and  if  no  such  lien  should  be  found,  that 
he  further  inquire  and  report  whether  the  undivided  share  or  interest 
of  any  of  the  parties  in  the  premises,  is  subject  to  any  general  lien  or 
incumbrance  by  judgment  or  decree ;  and  that  he  ascertain  and  report 
the  amount  tlue  to  any  party  to  this  suit,  who  has  either  a  general  or 
specific  lien  on  the  premises  to  be  sold,  or  any  part  thereof:  and  the 
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amount  due  to  any  creditor,  not  a  party,  who  haa  a  general  lien  on  any 
undivided  share  or  interest  therein,  by  judgment  or  decree,  and  who 
should  appear  and  establish  his  claim  on  said  reference ;  and  if  requested 
by  the  parties  appearing  before  him  on  such  reference,  to  ascertain  and 
report  the  amount  due  to  any  creditor,  not  a  party  to  this  suit,  which 
is  either  a  specific  or  general  lien  or  incumbrance  upon  all  'the  shares 
or  interests  of  the  parties  in  the  premises  to  be  sold,  and  which  would 
remain  as  an  incumbrance  thereon,  in  the  hands  of  the  purchaser ;  I, 
the  subscriber,  residing  in  the  county  of  ,  to  whom  the 

execution  of  the  said  order  was  committetl,  do  respectfully  report : 

That  having  been  attended  by  the  attorneys  for  the  several  parties 
who  appeared  in  the  cause,  I  proceeded  to  a  hearing  of  the  matters  so 
referred,  after  having  caused  a  notice  tb"be  published  as  Required  by 
law,  for  all  general  lien  creditors,  by  judgment,  decree,  or  otherwise, 
on  the  undivided  share  or  interest  of  any  of  the  parties  in  the  premises, 
to  produce  to. me  proof  of  their  respective  liens  and  incumbrances, 
together  with  satisfactory  evidence  of  the  amount  due  thereon,  and  to 
specify  the  nature  of  such  incumbrances,  and  the  dates  thereof  respec- 
tively. 

I  further  report,  that  on  such  hearing,  I  took  proof  as  to  the  facts 
stated  in  the  complaint,  and  find  that  the  material  facts  therein  set  forth 
are  true. 

And  I  further  certify  and  report,  that  the  following  is  an  abstract  of 
the  conveyances  by  which  the  premises  described  in  the  bill  of  com- 
plaint are  held,  that  is  to  say  *  : 

(No.  1.) 
P.  D. 
to 
S.  S.  D. 

The  last  will  and  testament  of  P.  D.,  the  common  source  of  title,  who 
died  seised, — having  in  his  possession,  claiming  to  own  the  premises 
more  than  twenty  years.  By  such  will  he  devised  his  real  estate  as 
follows  :  "  I  give  and  bequeath  unto  my  wife  P.,  the  use  of  the  farm 
I  now  occupy  and  possess,  during  her  natural  life.  I  give  and  devise 
unto  my  son,  S.  S.  D.,  and  his  heirs,  the  farm  I  now  occupy,  after  the 
death  of  his  mother."  Dated  January,  22,  1829.  The  testator's  widow 
died  in  possession,  August  3d,  1842,  whereupon  S.  S.  D.  became  seised 
of  the  premises  in  fee. 

[  No.  2.  J 

S.  S.  D.  died  on  the  24th  of  January,  1842,  intestate,  and  without 
issue.    He  left  three  sisters,  E.,  wife  of  T.  F.,  the  plaintiff;  S.,  widow  , 
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of  S.  M. ;  E.,  widow  of  S.  P.,  and  one  brother,  J.  D.,  together  with  the 
children  and  representatives  of  H.  D.,  a  brother  previously  deceased. 
These  representatives  were  0.  D.,  M.  D.,  Gr.  D.,  E.,  wife  of  Gr.  K.  The 
intestate,  S.  S.  D.,  also  left  surviving  the  representatives  of  J.  A.  W., 
a  daughter  of  N.  D.,  who  died  before  said  intestate,  and  whose  survi- 
ving children  and  heirs  were  E.  Y.  W.  and  M.  E.  W.,  who  are  infants, 
and  of  the  respective  ages  stated  in  the  complaint. 

[  Ko.  3.  J 
J.  D.  &.  S.,  his  wife, ) 
to  y 

T.  F.,  the jplaintiff.  ) 

Quit  claim  deed,  conveying  their  undivided  share  of  the  106  acres 
mentioned  in  the  complaint,  dated  October  17, 1842,  acknowledged  by 
wife,  and  executed  by  J.  D.,  duly  proved,  consideration  $1,750. 

The  legal  estate  and  interest  of  the  parties  in  the  premises  are  as 
follows : 

T.  F.,  the  plaintiff,  as  grantee  of  S.  D.  and  wife,  is  entitled  to  one  un- 
divided fifth. 

T.  F.,  plaintiff,  and  E.,  his  wife,  in  right  of  the  said  E.,  are  entitled 
to  one  undivided  fifth. 

The  defendant,  S.  M.,  is  entitled  to  one  undivided  fifth. 

The  defendant,  C.  D.,  is  entitled  to  one  undivided  twenty-fifth. 
'  The  defendant,  M.  D,  is-entitled  to  one  undivided  twenty-fifth. 

The  defendant,  G.  D.,  is  entitled  to  one  undivided  twenty-fifth. 

The  defendants,  G.  K.,  and  wife,  are  entitled,  in  right  of  the  wife,  to 
one  undivided  twenty-fifth. 

The  defendant,  E.  Y.  W.,  is  entitled  to  one  undivided  fiftieth. 

The  defendant,  E.  W.,  is  entitled  to  one  undivided  fiftieth. 

The  estate  is  in  the  parties  in  fee,  subject  to  the  material  interests 
therein,  which  appear  above. 

I  further  report,  that  the  premises  described  in  the  complaint  are  so 
circumstanced,  that  in  my  opinion,  a  partition  thereof(*)  cannot  be 
made  without  great  prejudice  to  the  owners  thereof  The  premises  con- 
sist of  about  106  acres  of  land,  part  of  which  is  wood  land.  A  part  of  the 
land  is  of  inferior  quality.  It  is  about  the  proper  size  to  be  cultivated 
to  advantage  as  a  single  farm.  There  is  but  one  dwelling-house  on  the 
premises.  These  facts,  in  connection  with  the  number  of  the  owners  in 
common,  and  the  minuteness  of  the  interests  of  the  infants,  being  one- 
fiftieth  each,  render  a  partition  very  difficult,  if  not  impracticable. 

I  further  report,  that  I  have  caused  the  necessary  searches  to  be 
made,  and  I  find  that  no  creditor,  not  a  party  to  the  suit,  has  any  spe- 
cific lien  by  mortgage,  devise,  or  otherwise,  upon  the  undivided  share 
or  interest  of  any  of  the  parties  in  the  premises^;  and  that  there  is  no 
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general  lien  or  incumbrance,  by  judgment  or  decree,  upon  tlie  undivi- 
ded share  or  interest  of  either  of  the  parties  in  the  premises. 

And  I  further  report  that  no  creditor,  not  a  party  to  this  suit,  having 
a  general  lien  on  any  undivided  share  or  interest  in  the  premises,  by 
judgment  or  decree,  appeared  before  me  on  the  said  reference  to  estab- 
lish his  claim,  in  pursuance  of  the  notice  published  by  me  as  aforesaid. 

All  which  is  respectfully  submitted. 

Dated,  &c.  J.  K.  P.,  Beferee. 


[  No.  275.  ] 

JUDGMENT   DIRECTING  A  SALE   IN  PARTITION  SUIT. 
{Title  as  in  No.  265.) 

At,  &c.,  (as  in  No.  221.) 

This  cause  having  been  brought  to  trial  on  the  complaint  and  upon 
the  general  answer  of  the  guardian  ad  litem  of  the  infant  defendants,  E. 
H.  and  S.  A.  H.,  and  upon  the  report  of  J.  M.  A.,  referee,  and  the 
papers  included  in  and  making  a  part  of  said  report,  which  report  bears 
date,  &c.,  and  after  hearing  W.  A.  B.,  of  counsel  for  plaintiff,  and  "0. 
M.  D.,  of  counsel  for  the  guardian  ad  litem  of  the  infant  defendants, 
and  due  deliberation  being  thereupon  had,  it  is  adjudged  that  the  said 
report  be  and  the  same  is  hereby  approved,  ratified  and  confirmed. 
And  it  is  further  adjudged,  that  the  parties  to  this  suit,  except  the  de- 
fendants J.  M.  0.  and  S.  H.,  are  seised  of  and  entitled  to  the. lands, 
tenements  and  hereditaments  in  the  complaint  in  this  cause  mentioned, 
and  hereinafter  described,  with  the  appurtenances,  as  tenants  in  com- 
mon thereof,  in  fee  simple ;  and  that  the  respective  rights  and  interests 
of  the  said  parties,  plaintiff  and  defendants,  therein,  are  such  as  are 
ascertained  and  stated  by  the  said  referee  in  his  report  aforesaid  ;  that  is 
tp  say,  the  plaintiff,  H.  H.,  and  the  defendants,  A.  H.  and  E.,  widow  of 
B.  0.,  deceased,  as  children  and  heirs  at  law  of  L.  H.,  are  each  seised 
in  fee  simple  as  tenants  in  common  with  the  infant  defendants,  S.  A. 
H.  and  E.  H.,  and  well  entitled  to  one-fourth  part  of  the  said  lands  and 
tenements  subject  to  the  dower  right  of  the  defendant,  R.  H.,  widow  of 
the  said  L.  H.,  therein,  and  subject,  also,  to  the  mortgages  held  by  the 
defendant,  J.  M.  C,  on  certain  lots  or  parcels  thereof,  as  hereinafter 
mentioned.  The  infant  defendants,  S.  A.  H.  and  E.  H.,  as  children 
and  heirs  at  law  of  H.  H.,  a  deceased  son  of  the  said  L.  H.,  are  each 
seised  in  fee  simple,  as  tenants  in  common  with  the  other  owners 
hereof,  of,  in  and  to  an  equal  undivided  half  of  one  equal  undivided 
fourth  part  of  the  said  lands  and  tenements,  subject  also  to  the  right 
of  dower  of  the  said  defendant,  E.  H.,  therein,  and  to  the  mortgages  of 
the  defendant,  J.  M.  0.,  on  certain  lots  or  parcels  thereof.     The  de- 
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fendant,  R.  H.,  as  widow  of  the  said  L.  H.,  deceased,  is  entitled  to  her 
right  of  dower  in  the  said  lands  and  tenements,  not  subject  to  any 
claim,  contribution  or  incumbrance,  excepting  in  the  lot  of  land  and 
premises  situate  in  the  village  of  B.,  in  the  said  referees  report,  desig- 
nated as  No.  4,  which  is  subject  to  a  mortgage  held  by  the  defendant, 
J.  M.  C,  and  which  said  mortgage  being  for  the  purchase-money,  is 
entitled  primarily  to  satisfaction  out  of  the  proceeds  of  the  sale  of  said 
lot  No.  4.  The  interests  of  the  plaintiff  and  of  the  defendants,  A.  H., 
E.  C,  and  the  infant  defendants,  S.  A.  H.  and  E.  H.  in  the  premises 
designated  in  said  referee's  report  as  the  "  Homestead,"  and  called  No. 
1,  are  incumbered  by  a  mortgage  to  the  defendant,  J.  M.  C,  on  which 
there  was  due  at  the  date  of  the  said  report  the  sum  of  $  .     The 

interests  of  all  the  parties  in  the  lot  of  land  and  premises  situate  in  the 
village  of  B.,  and  called  No.  4,  are  incumbered  by  a  mortgage  to  the 
the  defendant,  J.  M.  C,  on  which  there  was  due  at  the  date  of  said 
report  the  sum  of  $  ,  which  said  mortgage  is  primarily  entitled 

to  be  satisfied  out  of  the  sale  of  said  lot  No.  4. 

And  it  is  further  adjudged,  that  all  and  singular  the  premises  men- 
tioned in  said  complaint,  and  therein  described  as  follows :  (insert  de- 
scription ;)  together  with  all  and  singular  the  hereditaments  and  appur- 
tenances thereunto  belonging  or  in  any  wise  appertaining,  be  sold  at 
public  auction  in  the  county  of  ,  where  such  premises  are 

situated,  by  and  under  the  direction  of  ,  residingin  that  coun- 

ty ;  that  the  said  several  parcels,  as  designated  by  numbers  in  the  said 
referee's  report,  be  sold  separately,  or  in  such  portions  as  to  the  said 
referee  may  seem  most  for  the  interest  of  the  parties  interested  therein ; 
that  the  said  referee  give  six  weeks'  previous  notice  of  the  time  and 
place  of  such  sale,  in  one  of  the  public  newspapers  printed  in  the 
county  of  ,  where  the  said  premises  are  situated,  and  in  such 

other  manner  as  is  required  by  law  and  the  rules  and  practice  of  this 
court ;  that  the  said  referee  be  at  liberty  to  receive  such  an  amount 
dowrl  on  the  sale,  and  give  such  credit  for  the  balance,  taking  security 
for  the  payment  of  the  same,  as  he  may  think  proper,  and  as  may  be 
consistent  with  the  provisions  and  directions  herein  contained ;  and 
that  the  plaintiff,  or  any  of  the  parties  in  this  cause,  may  become  the 
purchaser  or  purchasers  thereof.  That  the  referee  forthwith,  after  said 
sale,  make  report  thereof  to  this  court ;  and  after  his  report  of  sale 
shall  have  been  duly  confirmed,  then  that  he  execute  a  deed  or  deeds 
of  the  said  premises  to  the  purchaser  or  purchasers  at  the  said  sale,  on 
their  complying  with  the  conditions  upon  which  the  deeds  were  so 
delivered ;  and  that  such  sale  and  conveyance  be  valid  and  effectual 
forever.  And  it  is  further  adjudged,  that  the  costs  of  all  the  parties 
to  this  suit,  to  be  taxed,  be  first  apportioned  between  the  said  several 
parcels  of  land  and  premises  ratably,  and  paid  out  of  the  proceeds  of 
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the  sale  thereof,  in  proportion  to  the  sums  for  which  they  respectively 
sell ;  the  same  to  be  paid  to  the  attorney  for  the  plaintiff,  and  to  the 
guardian  ad  litem  of  the  infant  defendant,  or  his  attorney.  And  that  the 
referee,  in  like  manner,  retain  out  of  the  proceeds  of  the  sale  of  each,  the 
fees,  commissions  and  disbursements  to  which  he  is  entitled  on  such  sale. 
That  the  said  referee  do  also  pay  and  discharge,  out  of  the  proceeds, 
all  taxes,  charges  and  assessments  which  may  be  a  lien  upon  the  said 
premises,  or  any  part  thereof,  and  if  the  same  are  upon  a  part  only, 
then  that  such  referee  pay  the  same  out  of  the  proceeds  of  such  part, 
and  specify  the  same  in  his  final  report.  'That  such  referee  pay  to  the 
defendant  J.  M.  C.the  amount  reported  due  him  upon  his  specific  lien 
or  mortgage  on  the  lot  in  the  village  of  B.,  called  No.  4,  with  interest 
from  the  date  of  said  report,  out  of  the  net  proceeds  of  the  sale  of  said 
lot,  prior  to  the  payment  of  E.  H.'s  dower  claim  therein. 

And  it  is  further  adjudged  that  the  said  referee  ascertain  and 
report  whether  the  defendant  E.  H.  is  willing  to  accept,  in  lieu  and  in- 
stead of  her  dower  interest  in  the  said  premises,  a  sum  in  gross,  in  sat- 
isfaction thereof,  out  of  the  net  proceeds  of  the  said  premises,  accord- 
ing to  her  rights  as  ascertained  in  said  referee's  report,  and  what  would 
be  a  reasonable  satisfaction  for  her  said  interest,  on  the  principles  appli- 
cable to  life  annuities.  And  if  the  said  E.  H.  consents  to  accept  such 
gross  sum,  that  such  referee  pay  the  same  to  her,  upon  her  execu- 
ting, acknowledging,  and  delivering  to  him  a  release  to  be  approved  of 
by  such  referee  of  all  her  right,  title  and  interest,  of,  in  and  to  the  said 
premises,  and  every  part  thereof.  But  if  she  shall  refuse  to  accept  a 
gross  sum  in  lieu  of  her  dower  interest,  then  it  is  further  adjudged, 
that  the  said  referee,  after  paying  the  costs  and  disbursements,  and 
assessments,  and  the  amount  due  to  the  defendant  J.  M.  C,  upon  his 
mortgage  on  the  said  lot  No.  4,  as  specified  in  said  report,  do  bring 
one  third  of  the  net  proceeds  of  the  said  sale  into  this  court,  to  be  invest- 
ed by  the  county  treasurer  of  the  county  of  ,  for  her  benefit ; 
the  interest  or  dividends  thereon,  or  to  accrue  thereon,  to  be  paid  over 
to  her  during  her  natural  life. 

And  it  is  further  adjudged,  that  out  of  the  proceeds  of  the  above 
firstly  described  lot  of  land  and  premises,  after  paying  the  costs  and 
disbursements,  taxes  and  assessments  aforesaid,  and  after  paying  the 
widow  the  amount  of  her  dower  right  therein,  either  in  gross  or  by 
depositing  the  same  as  aforesaid,  the  said  referee  pay  to  the  defendant 
J.  M.  0.  the  amount  reported  due  him  upon  his  mortgage  on  said  lot, 
TVith  interest,  or  so  much  thereof  as  the  residue  of  the  proceeds  of  the 
said  firstly  described  lot  will  pay  of  the  same.  And  in  case  the  residue . 
of  the  proceeds  of  said  lot  shall  be  insufficient  to  pay  the  amount  re- 
ported due  to  the  said  J.  M.  0.  with  interest  as  aforesaid,  that  the 
referee  specify  the  amount  of  such  deficiency  in  his  report  of  such  sale. 
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And  it  is  further  adjudged  that  the  said  referee  divide  the  resi- 
due of  the  net  proceeds  of  the  sales  of  the  said  several  lots  of  land  and 
premises  into  four  e'qual  parts,  and  that  he  bring  into  this  court  and 
deposit  with  the  county  treasurer  of  the  county  of  one  of  the 

said  equal  fourth  parts  of  such  residue,  being  for  the  shares  of  the  said 
infant  defendants  E.  H.  and  S.  A.  H. 

And  it  is  further  adjudged,  that  the  said  referee  pay  to  the  plaintiff 
H.  H.,  one  of  the  said  equal  fourth  parts  of  said  residue ;  to  the  defend- 
ant A.  H.,  one  other  of  the  said  equal  fourth  parts  of  said  residue ;  and 
to  the  defendant  E.  C,  the  remaining  equal  fourth  part  of  the'  residue 
of  said  net  proceeds.  And  that  the  referee  take  receipts  for  all  such 
pay  ments,  and  ii!e  them,  with  his  report  to  be  made  of  his  proceedings 
subsequent  to  the  confirmation  of  his  report  of  sale. 

And  it  is  further  adjudged,  that  such  title  deeds  and  writings  as  may 
be  in  the  possession  or  under  the  control  of  any  or  either  of  the  parties, 
and  as  appear  to  relate  solely  to  any  particular  part  of  the  said  pre- 
mises, be  delivered  up  to  any  person  or  persons  who  may,  on  such 
sale,  become  the  purchaser  or  purchasers  thereof  And  j;hat  all  other 
title  deeds  or  writings  may  be  deposited  with  the  clerk  of  this  court 
for  safe  custody,  there  to  remain  for  the  benefit  of  all  parties  interested 
therein. 

And  it  is  farther  adjudged,  that  the  purchaser  or  purchasers  of  any 
or  either  of  said  lots  or  parcels  of  land  at  such  sale,  be  let  into  posses- 
sion thereof;  and  that  any  of  the  parties  in  this  cause  who  may  be  in 
possession  of  said  premises,  or  any  part  thereof,  and  any  person  who, 
since  the  commencement  of  this  suit,  has  come  into  the  possession  of 
them,  or  either  of  any  of  them,  deliver  possession  thereof  to  such  pur: 
chaser  or  purchasers  on  production  of  the  referee's  deed  for  such 
premises. 

And  it  is  further  adjudged,  that  the  said  referee  make  a  report  of 
his  proceedings  under  this  judgment,  subsequent  to  the  confirmation  of 
his  report  of  sale,  to  be  made  as  above  directed." 


[  No.  276.  ] 
referee's  report  op  sale  in  a  partition  suit. 
{Tith  of  cause.) 

To  the  Supreme  OoUfH  of  the  state  of  New  York  : 
In  pursuance  of  a  judgment  of  this  court,  made  in  the  above  cause, 
and  dated  the  day  of  last,  I,  the  subscriber, 

residing  in  the  coilnty  of  ,  to  whom  the  execution  of  the  said 

judgment  was  confided,  do  report : 

That  having  caused  a  notice  of  the  time  and  place  of  sale  of  the 
premises  mentioned   in   said  judgment,   containing  a  brief  descrip- 
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tion  thereof,  to  be  published  once  in  each  week  for  six  weeks  imme- 
diately previous  to  such  sale,  in  one  of  the  public  newspapers  printed 
in  the  county  of  ,  where  such  premises  are  situated,  and  having 

also  caused  a  copy  of  such  notice  to  be  put  up  at  three  of  the  most 
public  places  in  the  town  of  ,  where  the  said  premises  are 

situated,  I  did,  on  the         day  of  ,  at  10  o'clock  in  the  forenoon, 

that  being  the  time  specified  in  the  said  notice,  attend  at  the  Ameri- 
can Hotel,  in  the  village  of  ,  the  place  therein  mentioned,  and 
exposed  the  said  premises  for  sale  at  public  auction  to  the  highest 
bidder,  as  directed  by  said  judgment. 

I  do  further  report,  that  the  several  lots  or  parcels  of  land  so  directed 
to  be  sold  as  aforesaid,,  were  put  up  for  sale  separately,  and  were  each 
and  every  of  them  struck  off  to  J.  E.  for  the  following  sums :  lot  No. 
1,  for  the  sum  of  $  ;  lot  No.  2,  for  the  sum  of  $  ; 

lot  No,  3,  for  the  sum  of  $  ;  and  lot  No.  4,  for  the  sum 

of  $  ;  those  sums  being  the  highest  sums  bidden  for  the  said 

lots  respectively,  and  the  said  J.  K.  being  the  highest  bidder  therefor; 
which  several  sums  amount  in  the  aggregate  to  $ 

That  the  terms  and  conditions  of  such  sales  were  reduced  to  writing, 
and  made  known  to  the  persons  attending  such  sale,  previous  to  put- 
ting up  the  said  lots,  and  were  as  follows  :  the  purchaser  or  purchasers 
of  each  lot  or  separate  parcel,  were  to  pay  ten  per  cent,  of  the  pur- 
chase money  down,  on  the  day  of  sale,  and  the  residue  when  the  sale 
should  be  confirmed  and  the  deed  delivered.  And  the  said  J.  K.  has 
signed  the  written  conditions  of  sale  above  mentioned,  together  with 
an  acknowledgment  that  he  has  purchased  the  premises  upon  those 
terms.     And  he  has  paid  to  me  the  amount  required  to  be  paid  down. 

All  which  is  respectfully  submitted. 

Dated,  &c.  J.  K.  P.,  Eeferee. 

[  No.  277.  ] 

referee's  deed  in  a  partition  suit. 

This  indenture,  made  this  day  of  ,  in  the  year  of  our 

Lord,  one  thousand  eight  hundred  and  fifty-four,  between  J.  K.  P., 
referee,  residing  in  county,  of  the  first  part,  and  J.  K.,   of  the 

second  part :  whereas  at  a  Supreme  Court,  held  for  the  state  of  New 
York,  at  the  city  of  Albany,  on  the  day  of  ,  1854,  it  was, 

among  other  things,  adjudged  by  the  said  court,  in  a  certain  cause  de- 
pending in  said  court,  between  plaintiffs  and  defendants, 
that  all  and  singular  the  premises  mentioned  in  the  complaint  in  said 
cause,  and  hereinafter  describeJ,  together  with  all  and  singular  the 
hereditaments  and  appurtenances  thereunto  belonging,  or  in  anywise 
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appertaining,  should  be  sold  at  public  auction  in  the  county  of  , 

where  such  premises  are  situated,  by  and  under  the  direction  of 
referee  as  aforesaid  ,  residing  in  that  county  ;  after  such  referee 

had  given  the  public  notice  of  the  time  and  place  of  sale  specified  in 
such  judgment,  and  require^  by  law  and  the  rules  and  practice  of  said 
court.  And  whereas  the  said  J.  K.  P.,  referee  as  aforesaid,  residing  iii 
said  county  of  ,  and  party  of  the  first  part  to  these  presents,  in 

pursuance  of  the  said  judgment,  did,  on  the  day  of  ,  in- 

stant, sell  at  public  auction,  at  the  American  Hotel,  in  the  village  of 
,  the  premises  mentioned  in  the  said  order,  after  having  given 
public  notice  of  the  time  and  place  of  such  sale,  and  a  brief  descrip- 
tion of  the  said  premises,  in  conformity  with  the  judgment  aforesaid. 
And  whereas,  at  such  sale  the  said  premises  were  struck  off  to,  and 
purchased  by,  the  said  party  of  the  second  part  to  these  presents,  at 
and  for  the  sum  of  dollars ;  that  being  the  highest  ^um  bidden 

for  the  same. 

Now,  therefore,  this  indenture  witnesseth,  that  the  said  party  of  the 
first  part,  referee  as  aforesaid,  in  order  to  carry  into  effect  the  sale 
so  made  in  pursuance  of  the  said  judgment  of  the  Supreme  Court, 
and  also  by  virtue  qf  the  statute  in  such  case  made  and  provided,  and 
in  consideration  of  the  sum  of  dollars  to  him  in  hand  paid  by 

the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby  confessed 
and  acknowledged,  hath  granted,  bargained,  sold,  aliened,  released, 
conveyed  and  confirmed,  and  by  these  presents  doth  grant,  bargain, 
sell,  alien,  release,  convey  and  confirm,  unto  the  said  party  of  the  second 
part,  and  to  his  heirs  and  assigns  forever,  all  that  (insert  description 
of  land ;)  together  with  all  and  singular  the  rights,  titles,  privileges, 
members,  hereditaments  and  appurtenances  thereunto  belonging  or 
in  any  wise  appertaining.  To  have  and  to  hold  all  and  singular  the  pre- 
mises £ibove  mentioned  and  described  unto  the  said  party  of  the  second 
part,  his  heirs  and  asssigns ;  to  the  sole  and  only  proper  use,  benefit 
and  behoof  of  the  said  party  of  the  second  part,  his  heirs  and  assigns 
forever. 

In  witness  whereof,  the' said  party  of  the  first  part,  referee  as  afore- 
said, has  hereunto  set  his  hand  and  seal  the  day  and  year  first  above 
written. 

Sealed  and  delivered  I 
in  presence  of      ) 

[Acknowledged  in  usual  form.] 
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[  No.   278.  ] 

FINAL  REPORT  OF  REFEREE,   AFTER  SALE,  IN  A  PARTITION  SUIT. 
{Tith  of  came.) 

(At,  &c.,  (as  in  221.) 
To  the  Supreme  Court  of  the  state  of  New  York  : 

In  pursuance  of  a  judgment  of  this  court,  made  in  the  above  cause 
on  the  day  of  last,  I,  the  subscriber,  do  respectfully 

report : 

That,  in  obedience  to  the  said  judgment,  I  have  executed,  ac- 
knowledged and  delivered  to  J.  K.,  the  purchaser  of  the  premises 
directed  to  be'sold  by  me,  a  deed  of  such  premises,  on  receiving  from 
him  the  sum  of  dollars,  the  price  or  sum  for  which  the  said  pre- 

mises were  sold  to  him,  as  mentioned  in  my  former  report  of  such  sale, 
made   in   pursuance   of  the   said   judgment,    and   bearing  date   the 
day  of  last,  and  upon  his  complying  with  all  the  condi- 

tions upon  which  the  said  deed  was  to  be  delivered. 

And  I  further  report  that  I  have  paid  to  the  attorney  for  the  plaintiff 
in  this  cause  the  sum  off  ,  for  the  costs  of  the  plaintiff  in  this 

suit  as  taxed,  and  have  taken  a  receipt  therefor,  which  is  hereto  an- 
nexed ;  that  I  have  retained  in  my  hands  the  sum  of  $  ,  being  the 
amount  of  my  fees,  commissions  and  disbursements,  on  said  sale  :  that 
I  have  paid  to  the  collector  of  the  town  of  the  sum  of  $ 
for  taxes  upon  the  said  premises ;  that  I  have  paid  to  the  defendant, 
J.  M.  C,  the  sum  of  $  ,  being  the  amount  reported  due  to  him 
upon  his  mortgages  on  the  said  premises.  And  that  the  defendant, 
R.  n.,  being  willing  to  accept,  in  lieu  of  her  dower  interest  in  the  said 
premises,  a  sum' in  gross,  in  satisfaction  thereof,  out  of  the  net  proceeds 
of  the  said  premises,  I  computed  the  value  of  her  said  dower  interest 
upon  the  principle  of  life  annuities,  and  ascertained  the  same  to  be 
$  .  And  the  said  R.  H.  consenting  to  accept  that  sum,  I  have 
paid  the  same  to  her,  and  have  taken  from  her  a  release  duly  executed 
and  acknowledged,  and  approved  by  me,  of  all  her  right,  title  and  in- 
terest, of,  in  and  to  the  said  premises,  and  every  part  thereof,  which 
release  is  hereunto  annexed. 

And  I  further  report  that  the  residue  of  the  net  proceeds  of  the  sale- 
of  the  said  premises,  after  deducting  the  payments  and  sums  abovef 
mentioned,  amounts  to  $  ,  which  sum  I  have  divided  into  four 

equal  parts,  each  of  which  amounts  to  $  ;  one  of  which  parts  I  hav& 
brought  into  this  court  and  deposited  with  the  county  treasurer  of  , 
being  for  the  shares  of  the  infant  defendants,  E.  H.  and  S.  A.  H. ;  one 
other  of  which  parts  1  have  paid  to  the  plaintiff  H.  H. ;  one  other  part  ■ 
to  the  defendaint  A.  H. ;  aud  one  other  part  to  the  defendant  E.  C. ;  and 
that  I  have  taken  from  the  said  plaintiff  and  defendants  receipts  for 
Vol.  11.  30 
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the  amount  of  their  respective  shares  as  aforesaid,  which  are  hereto 
annexed. 

And  I  further  report  that  I  have  let  the  said  J.  K.  into  the  posses- 
sion of  the  premises  so  purchased  by  him. 

All  which  is  respectfully  submitted. 

Dated,  &c.  J.  K.  P.,  Referee. 


[  No.  279.  ] 

ORDER  NISI  FOR  CONFIRMATION  OF  REPORT. 

At,  &c.,  (as  in  Ko.  221.) 
{Title  of  cause^ 

On  reading  and  filing  the  report  of  J.  K.  P.,  bearing 

date  ,  stating  that  he  has  executed  and  delivered  to 

the  purchaser  of  the  premises  sold  by  him  pursuant  to  the  judgment 
of  this  court,  made  on  the  day  of  ,  a  deed 

thereof,  and  that  he  has  distributed  the  net  proceeds  of  the  sale  of 
said  premises  in  the  manner  directed  in  the  said  judgment  and  as 
particularly  specified  in  such  report ;  to  which  report  are  annexed  the 
receipts  and  releases  of  the  several  persons  to  whom  the  said  net  pro- 
ceeds have  been  paid ;  on  motion  of  T.  S.,  attorney  for  the  plaintiif, 
ordered  that  the  said  report  be  confirmed,  unless  cause  to  the  contrary 
be  shown  within  eight  days  from  the  time  of  entering  this  order. 


[  No.  280.  ] 

referee's  report,  ON  A  REFERENCE  UNDER  73D  RULE,  THAT  A 
PARTITION  CAN  BE  MADE. 

(JJiHe  of  cause.) 

To  the  Supreme  Court  of  the  state  of  New  York  : 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  cause,  on 
the  day  of  last,  by  which  it  was  referred  to  me-to 

take  proof  of  the  plaintiff's  title  and  interest  in  and  to  the  premises  in 
the  complaint  in  this  cause  mentione'd,  and  of  the  several  matters  set 
forth  in  said  complaint ;  and  to  ascertain  and  report  what  share  or  part 
of  the  said  premises  belongs  to  each  of  the  parties  to  this  suit,  so  far 
as  the  same  could  be  ascertained,  and  the  nature  and  extent  of  their 
respective  rights  and  interests  therein,  and  an  abstract  of  the  convey- 
ances by  which  the  same  are  held  ;  and  also  to  inquire  and  report 
whether  the  said  premises,  or  any  lot  or  separate  parcel  thereof,  are  so 
circumstanced  that  an  actual  partition  thereof  cannot  be -made,  I,  the 
subscriber,  do  report 
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That,  having  been  attended  by  the  attorneys  for  the  several  parties 
who  appeared  ia  the  cause,  I  proceeded  to  a  hearing  of  the  matters  so 
referred. 

I  further  report,  that  on  such  hearing,  I  took  proof  as  to  the  facts 
stated  in  the  complaint,  and  find  that  the  material  facts  therein  set  forth 
are  true. 

And  I  further  certify  and  report,  that  the  following  is  an  abstract  of 
the  conveyances  by  -which  the  premises  described  in  the  bill  of  com- 
plaint are  held,  that  is  to  say  :  [as  in  ISTo.  274,  from  the  (*)  to  the  (f), 
then  add,]  can  be  made  without  material  injury  to  the  rights  or  inter- 
ests of  the  several  owners  thereof;  and  that  a  partition  of  such  premises 
would  be  more  advantageous  to  such  owners  than  a  sale  thereof. 
All  which  is  respectfully  submitted. 

Dated,  &c.  J,  K.  P.,  Referee. 


[  No.  28;.  ] 

JUDGMENT  FOR  PARTITION  AND  APPOINTING   COMMISSIONERS. 
{Title  of  cause.) 

(At,  &c.,  as  in  No.  221.) 
This  cause  having  been  brought  to  trial,  upon  the  report  of 
J.  C,  referee,  dated,  &c.,  whereby  the  said  referee  reported  that 
the  premises  mentioned  in  the  complaint  in  this  cause  may  be  par- 
titioned and  divided  into  four  equal  parts,  without  material  injury 
^  to  the  rights  or  interests  of  the  several  owners  thereof,  and  that  par- 
tition of  such  premises  would  be  more  advantageous  to  such  owners 
than  a  sale  thereof;  and  whereby  the  said  referee  also  reported  that 
the  plaintiff,  J.  Y.,  is  entitled  in  fee  to  one  equal  undivided  fourth  part 
of  the  said  premises ;  the  defendant,  S.  C,  to  one  equal  undivided  fourth 
part  thereof;  and  that  the  defendant,  W.  L.,  is  entitled, to  the  remain- 
ing undivided  fourth  part  thereof  On  motion  of  H.  A.,  of  counsel  for 
the  plaintiff,  no  one  appearing  to  oppose,  after  due  notice,  it  is  adjudged, 
that  the  said  referee's  report  be,  and  the  same  is,  hereby  ratified  and 
confirmed. 

And  it  is  further  adjudged,  that  the  rights  and  -interests  of  the  sev- 
eral parties  to  this  suit,  of  in  and  to  the  several  lots,  pieces  or  parcels 
of  land  described  in  the  complaint,  in  this  cause,  are  as  stated  and  set 
forth  in  the  said  report. 

And  it  is  further  adjudged,  that  partition  be  made  of  the  lands  and 
premises  mentioned  and  set  forth  in  the  complaint  in  the  cause,  which 
premises  are  described  as  foUows  :  [insert  description,]  among  the  par- 
ties to  this  suit  according  to  their  respective  rights  and  interests  therein, 
as  the  same  were  reported  by  said  referee,  and  have  been  thus  ascer- 
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tained  by  this  court,  and  established  by  this  judgment.  And  it  is  fur- 
ther adjudged,  that  W.  A.  H.,  B.  E'.  and  S.  P.,  three  reputable  free^ 
holders  of  the  county  of  ,  be,  and  they  are  hereby  appointed 

commissioners  for  the  purpose  of  making  such  partition.  "That  the 
said  commissioners,  before  proceeding  to  the  execution  of  their  duties, 
as  such,  shall  be  severally  sworn  or  affirmed  before  some  officer  autho- 
rized by  law  to  administer  oaths,  honestly  and  impartially  to  execute 
the  trust  reposed  in  them,  and  to  make  partition  as  directed  by  this 
court.  And  that  such  oaths  or  affirmations  be  filed  with  the  clerk  of 
this  court  at  or  before  the  coming  in  of  the  report  of  the  said  commis- 
sioners hereinafter  directed  to  be  made.  And  that  the  said  commis- 
sioners shall  divide  the  said  lands  and  premises  into  four  equal  parts,  ■ 
quantity  and  quality  relatively  considered,  and  that  they  allot  to  the 
plaintiff  one  of  the  said  equal  fourth  parts  of  said  premises ;  to  the  de- 
fendant, S.  C,  one  other  of  the  said  equal  fourth  parts  ;  to  the  defend- 
ant, H.  M.,  one  other  of  the  said  equal  fourth  parts ;  and  to  the  de- 
fendant, W.  L.,  the  remaining  equal  fourth  part ;  to  be  held  and  enjoyed 
by  the  said  parties  in  severalty  according  to  their  rights  and  interesis 
therein  so  ascertained  and  determined  as  aforesaid.  And  that  the 
said  commissioners  shall  designate  the  parts  or  portions  so  allotted  to 
each  of  the  said  parties,  and  the  boundaries  thereof,  by  sufficient  de- 
scriptions and  monuments. 

And  it  is  further  adjudged  that  the  said  commissioners  make  a  full 
and  ample  report  to  this  court  of  their  proceedings  in  this  behalf,  under 
their  hands,  or  under  the  hands  of  any  two  of  them,  specifying  therein 
the  manner  in  which  they  shall  have  executed  this  judgment,  and 
describing  the  lands  divided,  and  the  parts  or  shares  allotted  to  each 
party,  with  the  quantity,  courses  and  distances  of  each,  and  a  descrip- 
tion of  the  posts,  stones,  or  other  monuments  thereof,  and  the  items  of 
their  charges  in  the  premises.  That  the  said  commissioners,  or  such 
two  of  them  as  shall  sign-the  said  report,  do  acknowledge  the  same,  or 
cause  it  to  be  proved  in  the  same  manner  that  deeds  are  required  to  be 
aicknowledged  or  proven,  to  entitle  them  to  be  recorded,  before  some 
officer  authorized  to  take  the  proof  or  acknowledgment  of  deeds,  and 
that  such  report  be  filed  in  the  office  of  the  clerk  of  this  court.  That, 
all  the  said  commissioners  do  meet  together  in  the  performance  of  any 
of  their  duties  under  this  decree,  but  that  the  acts  and  decisions  of  a 
majority  of  such  commissioners,  when  so  met,  shall  be  valid. 

And  it  is  further  adjudged  that  the  said  commissioners  be  authorized 
to  employ  a  surveyor,  and  to  cause  all  necessary  maps  and  surveys  tO' 
be  made.  And  all  the  parties  in  this  cause  shall  produce  to,  and  leave 
with  the  said  commissioners,  for  such  time  as  the  commissioners  shall 
deem  reasonable,  all  deeds,  writings,  surveys,  or  maps  relating  to  the 
said  premises,  or  any  part  thereof. 
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And  it  is  further  adjudged,  that  in  case  partition  of  such  premises 
cannot  be  made  with  perfect  equality  between  the  said  parties,  accord- 
ing to  their  respective  rights  and  interests  therein,  unless  compensation 
be  made  by  one  or  more  of  the  said  parties  to  the  other  of  them,  for 
equality  of  partition,  that  then  and  in  that  case  the  said  commissioners, 
or  such  two  of  them  as  may  make  said  partition,  ascertain  and  report 
the  proper  compensation  which  ought  to  be  made  for  equality  of  parti- 
tion ;  and  by,  which  of  the  parties  the  same  should  be  paid,  and  to 
which  the  same  ought  to  be  allowed.  But  the  said  commissioners 
shall  not  report  compensation  to  be  paid  by  an  infant,  for  equality  of 
partition,  unless  it  satisfactorily  appears  to  them  that  he  or  they  have 
sufficient  personal  estate  to  pay  the  same  and  his  or  their  shares  of  the 
costs  and  expenses  of  this  suit,  and  all  other  liens  on  his  or  their  share 
of  the  premises ;  except  in  cases  where,  from  the  situation  of  the  pro- 
perty and  the  interests  of  the  parties,  it  cannot  be  charged  upon  the 
share  of  an  adult. 

And  it  is  further  adjudged  that  a  commission  issue  out  of  and  under 
the  seal  of  this  court,  directed  to  the  said  W.  A.  H.,  B.  E.  and  S.  P.,  au- 
,  thorizing  and  directing  them,  or  any  two  of  them,  to  make  partition  of 
the  said  premises  in  the  manner  above  directed. 


[  No.  282.  ] 

COMMISSION  FOR  PARTITION. 

The  People  of  the  state  of  New  York,  to  D.  B.,  0.  W.,  and  W.  L.  S.  K., 
all  of  the  county  of  ,  greeting : 

Whereas,  at  a  special  term  of  the  Supreme  Court  held  for  the  state  of 
New  York,  at.  &c.  on  the  day  of  ,  a  certain  judgment 

was  made  by  the  said  court,  in  a  certain  cause  depending  in  said  court, 
wherein  S.  G.  was  plaintiff,  and  J.  G.  defendant,  by  which  it  wasj 
among  other  things,  adjudged  that  a  partition  of  the  premises  mentioned 
and  described  in  the  complaint  in  this  cause,  should  be  made  between 
the  said  plaintiff  and  defendant  in  equal  portions,  quality  and  quantity 
relatively  considered.  And  whereas,  by  said  judgment  it  was  adjudged 
that  in  case  the  said  partition  could  not  be  made  equal  between  the 
said  parties,  without  prejudice  to  the  rights  and  interests  of  one  of 
them,  that  then  and  in  such  case  compensation  should  be  made  by  one 
of  the  said  parties  to  the  other,  for  equality  of  partition,  according  to 
the  equity  of  the  case.  And  whereas  it  was,  in  and  by  the  said  judg- 
ment, further  ordered  that  a  commission  issue  out  of  and  under  the 
seal  of  this  court,  to  you  to  be  directed,  authorizing  and  directing  you 
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to  act  in  the  premises  for  the  purpose  of  carrying  the  said  judgment 
into  effect ;  Now,  therefore,  know  ye,  that  confiding  in  your  prudence 
and  discretion,  we  have  assigned  and  appointed  you,  the  said  D.  B., 
C.  W.,  and  W.  K.,  commissioners  for  the  purposes  herein  mentioned ; 
and  do  give  you,  or  any  two  of  you,  full  power  and  authority  to  make 
partition  of  the  premises  above  mentioned,  and  hereafter  set  forth  and 
described,  between  the  said  S.  Gr.,  and  the  said  J.  G.,  according  to  their 
respective  rights  and  interests  therein,  as  the  same  have  been  ascer- 
tained, declared,  determined  and  adjudged,  in  and  by  the  judgment 
aforesaid ;  and  that  you,  the  said  commissioners,  or  such  of  you  as 
may  make   the  said   partition,  make  a  report  under  your  hands  to 
our  said  court   of  your  proceedings  under  and   by   virtue   hereof, 
without  unnecessary  delay.     And  we  ^  do,  by  these  presents  further 
authorize,  direct  and  require  you,  or  such  two  of  you  as  may  make  the 
said  partition,  that  in  case  the  same  cannot  be  made  equal  between  the 
said  parties,  without  prejudice  to  the  rights  and  interests  of  one  of  them, 
unless  compensation  be  made  by  one  of-  the  said  parties  to  the  other 
for  equality  of  partition  in  the  said  premises,  that  then,  and  in  such 
case,  you  or  such  two  of  you  as  may  make  such  partition,  ascertain 
what  compensation  or  compensations  ought  to  be  made  by  such  one 
of  the  said  parties  respectively,  who  ought  to  make  the  same  to  such 
one  of  the  said  parties  respectively,  to  whom  the  same  ought  to  be 
made  for  equality  of  partition,  according  to  the  equity  of  the  case ; 
and  that  you,  or  such  two  of  you  as  may  make  the  said  partition,  allot 
and  award  such  compensation  or  compensations  to  be  made  accordingly. 
And  that,  in  your  said  report  and  return,  you  certify  and  declare  the 
compensation  or  compensations,  or  sum  or  sums  of  money,  you  or  such 
two  of  you  as  may  make  the  said  partition,  may  ascertain,  allot  and 
award  to  be  made,  by  and  to  the  parties  respectively,  and  by  whom 
the  same  shall  be  made,  and  to  whom  the  same  shall   be  awarded. 
And  we  do  hereby  further  order  and  direct  that  you,  or  such  two  of 
you  as  shall  act  in  the  premises,  by  virtue  of  the  said  judgment,  and  of 
this  commission,  do,  for  the  better  understanding  and  more  clear  eluci- 
dation of  the  shape  and  situation  of  the  said  premises,  and  of  the  man- 
ner in  which  such  partition  shall  be  made,  make,  or  cause  to  be  made, 
and  annex  to,  and  return  with  this  commission,  a  map  of  the  whole  of 
the  said  premises,  showing  clearly  and  distinctly  the  division  which 
you  shall  make  of  the  premises.    And  the  better  to  enable  you  to  make 
the  partition  and  perform  the  duties  above  directed,  you  and  each  of 
you  are,  and  is  hereby  authorized  and  empowered  to  enter  into  and 
upon  and  view  the  said  premises,  and  every  or  any  part  thereof,  to- 
gether with  such  surveyors  and  assistants  as  you  may  deem  necessary ; 
and  to  survey  the  tjame,  or  cause  the  same  to  be  surveyed,  for  the  pur- 
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poses  aforesaid ;  which  said  premises  are  described  as  follows :  (insert 
description.) 

Witness  at  ,  this  day  of  9ne  thousand  eight 

hundred  and  fifty -four. 
B.  T.  M. 

G-.  M.  D.,   Gkrk. 
{Indorsed.) 

The  execution  of  the  within  commission  appears  by  the  report 
hereto  annexed. 


Dated,  &c. 


B.  B.,) 

0.  B.,  ]■  Commissioners. 
W.  K.,) 


[  No.  283.  ] 

OATH  OF  COMMISSIONERS. 

We,  D.  B.,  C.  W,  and  W.  K,  the  commissioners  within  named,  do 
severally  swear  that  we  will  honestly  and  impartially  execute  the  trust 
reposed  in  us  by  the  within  commission,  and  make  partition  as  therein 
directed  by  the  court. 

D.  B.,  I 

C.  W.,  V  Commissioners. 
Subscribed  and  sworn  this  j  W.  K., ) 

day  of         ,  1854,  before  me,  j 

J.  E. 


[  No.  284.  ] 

REPORT  OF  COMMISSIONERS  IN  PARTITION. 
{Title  of  cause.) 

To  the  Supreme  Court  of  the  State  of  New  York :  In  pursuance  of, 
and  in  obedience  to,  a  commission  in  the  above  entitled  cause,  issued 
out  of,  and  under  the  seal  of  this  court,  and  directed  and  delivered  to 
the  undersigned  commissioners  therein  named,  tested  the  day  of 

)  ,  1854,  which  said  commission  is  hereto  annexed ;  we,  the  said 
commissioners,  do  hereby  respectfully  report  and  return :  That,  having 
been  first  duly  sworn,  and  having  severally  taken  the  oath  hereto  an- 
nexed, we  hav^  carefully  examined  the  premises  described  in  said  com- 
mission, and  caused  them  to  be  surveyed  in  our  presence,  and  have 
made  partition  thereof  between  the  said  parties,  according  to  their  re- 
spective rights  and  interests  therein,  as  the  same  have  been  ascertained, 
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declared  and  determined  by  the  said  court,  as  we  were  by  the  said 
commission  commanded  in  manner  following :  We  divided  the 
whole  of  the  said  premises  into  two  allotments,  which  are  designated 
on  the  map  hereto  annexed,  by  the  letters  A.  and  B. ;  each  of  which 
allotments  is,  in  our  opinion,  of  equal  value ;  and  that  being  in  our 
judgment  the  most  beneficial  division,  all  circumstances  considered, 
that  could  be  made  of  such  premises.  And  we  have  set  off  in  seve- 
ralty to  the  said  J.  0,,  all  that  certain  parcel  of  said  premises  desig- 
nated in  the  said  map  by  the  letter  A.,  and  which  is  bounded  as  follows : 
[insert  description,]  as  will  'more  fully  appear  by  reference  to  the  said 
map. 

And  we  further  certify  and  report,  that  the  items  of  the  various  ex- 
penses attending  the  execution  of  the  said  commission,  including  our  fees 
as  commissioners,  are  contained  in  a  schedule  hereto  annexed,  marked 
A.,  and  forming  a  part  of  this  our  report.  And  that  for  the  better 
understanding  and  more  clear  elucidation  of  the  shape  and  situation  of 
the  said  premises,  and  of  the  manner  in  which  such  partition  has  been 
made  by  us,  we  have  caused  to  be  made  a  map  thereof,  showing  what 
parts  of  the  said  premises  have  been  allotted  to  the  respective  parties ; 
which  map  forms  a  part  of  this  our  report,  and  is  hereto  annexed, 
marked  B. 

In  witness  whereof,  we,  the  said  commissioners,  have  set  our  hands 
to  this  our  report,  this  day  of  ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  fifty-four, 

D.  B.,  I 

0.  W.,  )•  Commissioners. 

W.K,j 

[To  be  acknowledged  in  the  same  manner  as  a  deed.] 


[  No.  285.  J 

NOTICE   OF   MOTION   ON   REPORT   OF   COMMISSIONERS    IN    PARTITION, 
AND  FOR  FINAL  JUDGMENT. 

{Title  of  cause.) 

Sir:- 

Take  notice,  this  cause  will  be  brought  to  a  hearing,  upon  the  report 
pf  the-commissioners  appointed  to  make  partition  of  the  premises  men- 
tioned in  the  complaint  in  this  cause,  and  for  a  final  judgment  at  the 
next  term  of  this  court,  to  be  held  at  ,  on  the 

day  of  next,  at  ten  o'clock  in  the  forenoon,  or  as  soon  there- 

a,fter  as  counsel  can  be  heard. 

Dated,  &o. 
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[  No.  286.  J 
FINAL  JUDGMENT  FOR  ACTUAL    PARTITION. 

At,  &c.,  (as  in  No.  221.) 

{Title  of  cause) 

This  cause  having  been  brought  on  to  trial  upon  the  report  of  D.  B., 
0.  W.,  and  W.  K.,  commissioners  appointed  therein,  under  and  by  vir- 
tue of  a  commission  issued  out  of,  and  under  the  seal  of  this  court; 
'and  on  reading  and  filing  said  report,  which  bears  date  the 
day  of  ,  by  which  it  appears  that  the  said  commissioners 

have  made  partition  of  the  premises  .described  in  the  complaint  in  this 
cause,  between  the  said  S.  Gr.  and  J.  Gr.,  according  to  their  respective 
rights  and  interests  therein,  as  the  same  have  been  ascertained,  declared 
and  determined  by  this  court ;  and  by  which  said  partition  the  said 
commissioners  have  divided  the  whole  of  the  said  premises  into  two 
allotments,  of  equal  value,  and  have  set  off  in  severalty  to  the  said  J. 
Gr.,  one  of  the  said  allotments,  bounded  and  described  as  follows  :  (in- 
sert description,)  as  will  more  fully  appear  by  a  map  of  said  partition 
thereto  annexed.  And  also,  by  which  partition,  the  said  commission- 
ers have  set  off  in  severalty  to  the  said  S.  Gr.,  the  other  of  the  said 
allotments,  which  is  bounded  and  described  as  follows:  (insert  descrip- 
tion,) as  will  also  more  fully  appear  by  reference  to  the  said  map  of  the 
partition  annexed  to  such  report.  And  on  motion  of  0.  B.  J.,  of  coun- 
sel for  the  plaintiff,  it  is  adjudged  that  the  said  report,  and  all  things 
therein  contained,  do  stand  ratified  and  confirmed,  and  that  the  parti- 
tion so  made,  be  firm  and  effectual  forever.  A'nd  it^  further  adjudged 
that  the  said  S.  Gr.  and  J.  Gr.  do  each  execute,  imder  their  hands  and 
seals,  and  acknowledge  and  deliver  to  the  other/kdeed  of  release  and 
quit  claim  of  the  parcels  of  land  set  off  to  eaain  in\severalty,  as  afore- 
said. Abd  it  is  further  ordered,  adjudged  and  decreed,  that  the  said 
J.  Gr.  pay  to  the  said  S.  Gr.  the  one-half  of  the  costs  and  charges  of  the 
proceedings  in  this  cause;  and  that  the  said  S.  Gr.  have  execution 
therefor. 


[  No.  287.  ] 

COMPLAINT  AGAINST  A  RAILWAY  COMPANY  FOR  NEGLIGENTLY    RUN- 
NING OVER  THE  PLAINTIFF,  HIS  WAGON,  HORSES,  &C. 

{Tith  of  cause  as  in  No.  104.) 

The  complaint  of  the  plaintiff  shows  that  the  defendants  are  a  body 
politic,  incorporated  by  the  legislature  of  the  state  of  New  York,  by 
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chapter  of  the  laws  of  one  thousand  eight  hundred  and  , 

by  the  corporate  name  of  the  Eailroad  Company. 

That  heretofore,  to  wit,  on  the  day  of  ,  one  thousand 

eight  hundred  and  ,  at  the  town  of  ,  in  the  county  of 

,  the  plaintiff  was  the  owner  and  in  the  possession  of  a  cer- 
tain wagon,  and  pair  of  horses  drawing  the  same,  of  the  value  of 

dollars,  in  which  wagon  the  plaintiff  was  then  riding  in  and 
along  the  common  and  public  highway,  and  on  a  part  thereof  where 
the  said  highway  is  intersected  and  crossed  by  the  railroad  of  the  de- 
fendants. 

That,  while  the  said  plaintiff  was  thus  riding  upon  the  said  highway 
as  aforesaid,  and  at  the  part  thereof  as  aforesaid,  and  as  he  was 
crossing  thereat,  the  said  railroad  6f  the  said  defendants,  they,  the 
said  defendants,  by  their  agents,  engineers  and  servants,  did  pass 
along  and  upon  their  said  railroad,  with  an  engine  and  train  of  cars, 
propelled  by  steam  with  great  speed,  and  did  so  carelessly,  unskil- 
fully, unlawfully,  wrongfully  and  negligently  drive,  govern  and 
run  the  said  engine  and  train  of  cars,  that  the  said  engine  and 
train  of  cars  then  and  there  ran  upon  and  struck  with  great  force  and 
violence  against  the  said  wagon  and  horses  of  the  sai4  plaintiff,  broke 
in  pieces  the  said  wagon,  killed  one  of  the  said  horses,  and  greatly  in- 
jured the  other ;  that  the  said  plaintiff  was  thereby  thrown  with  great 
force  and  violence  out  of  the  said  wagon  upon  the  ground,  and  was 
thereby  greatly  injured,  having  his  arm  dislocated  at  the  shoulder,  his 
spine  fractured,  ribs  fractured,  'and  was  otherwise  greatly  hurt  and 
bruised,  so  much  so  that  he  was  for  a  long  time  sick,  suffering  great 
pain,  and  has  continued  lame  and  disabled  to  the  present  time,  and  be- 
"lieves  he  will  always  so  continue.  And  during  all  which  time  he  has 
been  thereby  prevented  from  performing  his  ordinary  business,  and 
has  been  obliged  to  pay  out  and  expend  the  sum  of  one  hundred  dol- 
lars in  endeavoring  to  be  healed  and  cured  of  said  wounds,  hurts  and 
injuries  so  received  as  aforesaid. 

The  plaintiff,  therefore,  demands  judgment  against  the  defendants 
for  twenty  thousand  dollars  damages,  besides  the  costs  of  this  action. 

E.  F.,  Plaintiff's  Attorney. 
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COMMISSIONERS— co«fo'n«eA 
oath  of,  in'partition  suit,  270. 
report  of,>in  partition  suit,  273. 
sale  by,  in  partition  suit,  276. 
COMPLAINT 

in  action  for  foreclosure  of  mortgage,  217. 
in  action  for  partition  of  lands,  261. 
verifying,  262. 
amending,  263. 

in  actions  against  joint  tenants,  &c.,  302. 
in  actions  for  divorce,  311. 
in  actions  for  divorce  on  ground  of  adul- 
tery, 317. 
in  actions  for  limited  divorce,  or  separa- 
tion, 323. 
CONDITIONS  OP  SALE, 

forelosure  suit,  233. 
CONFESSION  OP  JUDGMENT,  295. 
CONTRACT, 

action  to  dissolve  marriage,  305, 
CORPORATIONS, 

foreign  security  for  costs  by,  67. 
COSTS, 

in  Court  of  Appeals,  31. 

generally  in  actions,  32. 

full,  34. 

of  plaintiffs,  34. 

of  plaintiffs  in  action  where  title  comes 

in  question,  34. 
of  plaintiffs  in  actions  where  recovery  is 

less  than  $50,  38. 
of  plaintiffs  in  several  suits  on  one  in- 
strument, 41. 
of  plaintiffs  in  actions  for  the  recovery  of 

real  property,  41, 
of  plaintiffs  in  actions  for  the  recovery  of 

personal  property,  43. 
of  plaintiffs  in  actions  for  assault  and  bat- 
tery, 43. 
of  plaintiffs  in  actions  against  executors 

and  administrators,  43. 
of  defendant,  44. 

in  discretion  of  the  court,  45.  , 

against  infant  plaintiff,  49. 
by  or  against  executors,  administrators, 

and  trustees,  49. 
in  suits  by  the  people,  56. 
against  assignees,  57. 
on  review  in  special  proceedings,  57. 
in  suits  by  and  against  county  and  coun- 
ty ofiScers,  58. 
in  suits  by  and  against  towns  and  town 

officers,  58. 
in  proceedings  against  persons  accounta- 
ble for  public  moneys,  58. 
on  mandamus,  59. 
on  attachment,  60. 
in  special  cases,  60. 
Sbcdbitt  for  Costs,  61. 

when  it  may  be  required,  61. 

how  obtained,  63. 

how  put  in  and  perfected,  64. 

liability  of  attorney,  65. 

liability  of  assignee,  65. 

proceedings  where  plaintiff'omits  to 

comply  with  rule,  66. 
suit  on  bond,  66. 

in  suits  by  foreign  corporations,  67. 
in  suits  in  name  of  the  people,-  67. 
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COSIS—cnntinued. 

rate  of,  recoverable,  67. 

by  plaintiff,  68. 

by  defendant,  70.  • 
of  putting  off  trial,  71. 
of  motions,  72. 
additional  allowance,  72. 
per  centage,  how  computed,  74. 
how  ascertained,  74. 
interest  on  verdict,  7  6. 
on  settlement  of  action,  76. 
clerks'  fees,  76. , 

entering  costs  in  the  judgment,  77. 
adjustment  of,  77. 
notice  of  taxation,  78. 
appeal  from  taxation,  80. 
afBdavit   of  disbursements   annexed   to 

bill,  80. 
on  supplementary  proceedings,  169,  175. 
on  special  motions,  194. 
how  collected,  196. 
on  appeals  from  orders,  206. 

■wiien  payable  and  liowcolleoted,206. 

in  FORECLOSURE   SUIT,  '2.?1. 

in  claim  for  surplus  money,  252. 

in  PARTITION  SUITS,  288. 

in  actions  against  joint  tenants,  Ac.^  304. 
in  actions  for  divorce,  328. 
COUNTY, 

costs  in  actions  by,  58. 
to  what,  execution  must  have  been  issued, 
153. 
COUNTY  OFFICERS,  ' 

costs  in  action  by,  58. 
COURT  OF  APPEALS, 
appeals  to,  1. 

costs  in  the  discretion  of,  45. 
DEBTOR, 

examination   of  in  supplementary   pro- 
ceedings, 162. 
DEBTORS,  JOINT 

proceedings  against,  301. 
summons,  affidavit,  31)2. 
answer,  demurrer,  reply,  303. 
issue,  judgment,  costs,  execution,  304. 
DECISION, 

in  Court  of  Appeals,  29. 
on  appeals  (rom  orders,  206. 
DEED, 

to   purchaser  on   sale  of  real  property 

under  execution,  118. 
foreclosure  sale,  206. 
DEFENDANT-, 

in  appeal  to  Court  of  Appeals,  14. 

costs  otj  44. 

rate  of  costs  recoverable,  70. 

discharge  ot;  as  an  insolvent,  130. , 

commiMing  to  prison,  130. 

eaCHpe  of,  what  is,  131. 

in  action  for  foreclosure  of  inortgage,  215. 

right  of,  to  pay  mortgage  debt,  222. 

absent,    order  of  reference  in  poreclo- 

SURE  SUIT,   225. 
in  actions  for  partition  of  lands,  259. 
publication  as  to  absent,  266. 
infant,  guardian  ad  litem  for,  293. 
DEMURRER, 

in  action  against  joint  tenants,  &a.,  303. 


DEPOSIT, 

in  lieu  of  security  on  appeal,  24. 
DEVISE  KS, 

proceedings  against,  301. 
DIVORCE, 

action  for,  on  ground  of  the  nullity  of  th© 

marriage  contract,  305. 
because  of  non-age,  305. 
because  of  a  former  marriage,  306. 
because  of  idiocy  or  lunacy,  307. 
because  procured  by  force  or  fraud,  308. 
because  of  physical  incapacity,  309. 
proceedings  in  action,  parties,  310. 
summons,  complaint,  verifying,  311. 
evidence,  311, 
reference  to  take  proof,  awarding  issue — 

trial,  312. 
effect  of  judgment  of  nullity,  313. 
action  to  dissolve  marriage  contract  on  the 

ground  of  adultery,  313. 
when  it  will  be  granted,  when  refused, 

313. 
procurement  or  connivance,  condonation, 

314. 
within  what  time  to  be  brought,  316. 
adultery  of  plaintiff,  316. 
complaint,  317. 

suit  by  wife — against  wife,  318. 
answer,  reference,  318. 
referee's  report,  issues,  319. 
trial  and  judgment,  319 
support  of  wife.and  children,  320. 
wife's  property,  320. 
her  interest  in  husband's  property,  320, 
right  of  parties  to  marry  again,  321. 
order  for  custody  of  children,  321. 
action  fur  limited  divorce  or-separation,  in 

what  eases  proper,  321. 
within  what  time  to  be  brought,  322. 
for  what  causes,  322. 
condonation,  next  friend,  complaint,  de- 
fence, 323. 
reference,  proofs,  trial  and  judgment,  324. 
order  for  custody  of  children,  325. 
alimony  and  expenses,  when  allowed,  325. 
to  what  amount,  326. 
how  applied  for,  328. 
costs,  328. 
DOWER, 

tenants  in  shares  of,  in  partition,  285. 
ERROR 

in  service  of  papers,  notices,  &o.,  211. 
ESCAPE, 

what  is,  131. 
EVIDENCE, 

in  actions  for  divorce,  311. 
EXAMINATION, 

of  debtor,  in  supplementary  proceedings, 

162. 
of  witnesses,  in  supplementary  proceed- 
ings, 164. 
certifying,    in    supplementary    proceed- 
ings, 164. 
EXCEPTIONS, 

settling  in  cases  reserved  for  argument, 
180. 
EXECUTION, 

on  remittitur  from  Court  of  Appeals,  31. 
general  division  of,  81. 
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EXECUTION— corfjreueci. 
against  property,  82. 
upon  what  it  may  be  levied,  83. 
artioles  exempt,  84. 
proceedings  wlien  property  is  claimed  by 

another,  86. 
where  property  belongs  to  the  wife,  90. 
lien  of,  on  partnership  property,  92. 
relation  and  priority  o^  94. 
levy,  how  made,  93. 
sale  of  personal  property  under,  100. 
against  real  property,   proceedings  on, 

101. 
relation  and  lien  of  judgments,  101. 
sale  of  real  property  under,  105. 
redemption  of  real  property  sold  under, 

108. 
deed  to  purchaser,  118. 
remedy  where  purchaser  has  been  evict- 
ed, 121. 
remedy  for  contribution  against  lands, 

122. 
return  of,  123. 
against  the  person,  127. 
how  executed,  128. 
payment  of  the  debt,  128. 
bail  for  jail  liberties,  128. 
discharging  defendant,  130. 
committing  to  prison,  130. 
escape,  what  is,  131. 
assignment  of  limit  bond  to  plaintiff, 

135. 
proceedings  by  sheriff  for  his  own 

indemnity,  136. 
how  far  a  taking  is  a  satisfaction,  137. 
return,  138. 

supersedeas  for  not  charging  defend- 
ant in,  139. 
for  delivery  of  real  or  personal  pro- 
perty, 141. 
where  the  judgment  does  not  require 
the  payment  of  money  or  delivery 
of  property,  143, 
when  it  may  issue,  and  its  form,  144. 
how  directed,  and  what  to  contain, 

".48. 
when  returnable,  148. 
supplementary  proceedings.    See   "sup- 
plementary proceedings,''  149. 
for  costs  on  special  motions,  196. 
for  costs  on  appeals  peom  orders,  206. 
for  deficiency  in  fOeeclosuee  suit,  247. 
on  confession  of  judgment,  299. 
in  actions  against  joint  tenants,  304. 
EXECUTORS, 

costs  in  actions  against,  43,  49. 
parties  in  foreclosure  suits,  214. 
FORECLOSURE  OF  MORTGAGE, 
see  "Mortgage." 
failure  to  answer  in,  224. 
FORM, 

of  execution,  144. 
FRAUD. 

action  to  dissolve  marriage   because  of, 
308. 
GUARDIAN  AD  LITEM, 
See  " Infant  " 
in  partition  suit,  266. 


GENERAL  TERMS, 
motions  at,  197. 
HEIRS, 

proceedings  against,  300. 
IDIOT, 

action  to  dissolve  marriage  because  of, 
307. 
INCUMBRANCES, 

paying  off,  on  foreclosure  sale,  237. 
in  action  for  partition,  260. 
INFANT, 

costs  in  actions  by,  49. 

order  of  reference  in  foreclosure  suit,  226. 

guardian  ad  litem  for,  in  partition  suit, 

266. 
reference,  278. 

shares  of,  on  sale  in  partition,  285. 
right  to  bring  suits,  289. 
must  sue  by  next  friend,  290. 
who  may  be  next  friend,  290. 
who  may  be  appointed  guardian  ad  litem, 

290. 
appointment,  how  made,  291. 
order — security,  292. 
defendant,  293. 

guardian  ad  litem  for,  294. 
defence  by,  294. 
how  far  bound  by  acts  of  guardian,  &o., 

294 
how  far  bound  by  admissions,  294. 
INJUNCTION 

in  foreclosure  suit,  219 
INTEREST 

on  verdict,  76. 
IRREGULARITY 

in  service  of  notices,  &e.,  211. 
ISSUE, 

note  of,  on  motion  to  set  aside  report  of 

referees,  183. 
in  actions  against  joint  tenants,  &c.,  304. 
awarding  In  actions  for  divorce,  312. 
ISSUES, 

awarding,  in  action  for  divorce,  319. 
ISUING 

of  execution,  144. 
JOINDER, 

of  parties   on   appeal  to  Court  of  .Ap- 
peals, 13. 
excuse  for  not  joining,  13. 
JOINT  DEBTORS, 

actions  against,  300. 
JUDGMENT, 

appeals  from  to  Court  of  Appeals,  3. 
transmitting  to  Court  of  Appeals,  24. 
how  and  when  done,  25. 
entering  costs  in,  77. 
relation  and  lien  of,  101. 
execution  of,  where  it  does  not  require 
the  payment  of  money  or  the  delivery 
of  property,  143. 
see  "  SUPPLEMENTAET  PEOOEEDINGS,"  150. 

motion  for,  in  cases  reserved,  177. 
motion  for,  upon  special  verdict,  181. 
proceedings  to,  on  failure  to  answer  in 

foreclosure  suit,  224. 
in  FORECLOSURE  SUIT,  231. 
in  PARTITION  SUIT,  269. 

final,  in  partition  suit,  274. 
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SVDaUETST!— continued. 

of  sale  in  partition  suit,  282. 
in  aotiona  against  joint  tenants,  &o.,  304, 
in  actions  for  divorce — effect  of,  313. 
in  actions  for  divorce  on  tlie  ground  of 

adultery,  319. 
in  actions  for  limited  divorce,  324. 
JUDGMENT  DEBTOR, 

examination  of,  in  supplementary  prO' 
ceedings,  162. 
JUDGMENT  BY  CONFESSION, 
for  what  it  may  be  confessed,  295. 
who  may  confess,  296. 
statement,  296. 
affidavit — entering  judgment — execution, 

296. 
costs,  296. 
JUDGMENT  ROLL 

in  foreclosure  suit,  231.  ' 
on  confession,  296. 
JURY, 

in  actions  for  foreclosure  of  mortgage, 

224. 
in  a,olions  for  partition,  264. 
in  proceedings  against  joint  tenants,  &c., 

304. 
in  actions  for  divorce,  312,  319. 
in  actions  for  limited  divorce,  324. 
LEGATEES, 

proceedings  against,  301. 
LEVY 

under  execution,  how  made,  98. 
LIMITED  DIVORCE, 

action  for,  321. 
LUNACY, 

action  to  dissolve  marriage,  because  of, 
307. 
MAIL, 

service  by,  209. 
MANDAMUS, 

costs  on,  59. 
MARRIED  WOMEN, 

shares  of,' in  partition,  286. 
MISJOINDER     , 

of  parlies  on  appeal  to  the  Court  of  Ap- 
peals, 14. 
MORTGAGE, 

action  for  foreclosure  of,  213. 

object  of  action  and  how  commenced,  213. 

parties — plaintiff,  214. 

defendants,  215. 

complaint,  217. 

relief,  219. 

notice  of  object  of  suit,  220. 

notice  of  pendency  of  suit,  221. 

staying  proceedings,  221. 

right  of  defendants  to  pay,  222. 

proceedings   to  judgment  on  failure  to 

answer,  224. 
pioceedings  when  no  answer  is  put  in,  or 
wliere  the  answer  does  not  deny  any 
material  fact  set  forth  in  the  complaint, 
224» 
order  of  reference,  whole  amount  due,  no 

infant  or  absent  defendants,  225. 
order  of  reference,  whole  amount  not  duo, 

225. 
order  of  reference,  infants  or  absent  de- 
teudants,  225. 


MORTG  A  GrE^contimied. 

notice  of  application  to  court  for  judg» 

raent,  when  necessary,  226. 
affidavit,  227. 

proceedings  before  referee,  228. 
referee's  report,  229. 
judgment  of  foreclosure  and  sale,  230. 
costs,  231. 
judgment  roll,  231. 
sale  and  proceedings  thereon,  232. 
sale,  time  and  place  of,  notice  of,  232. 
conditions  of  sale,  conducting  sale,  233. 
completing  purchase,  235. 
order  to  confirm  report,  duty  of  purchaser, 

235. 
possession,  interest,  profits,  236. 
paying  off  incumbrances,  deed,  delivery 

of  possession.  237. 
discharging  purchaser,  238. 
reference  as  to  compensation,  241.- 
order  to  pay  in  purchase-money,  241. 
substitution  of  another  purchaser,  242. 
opening  biddings  and  resale,  243. 
mode  of  applyiiig  for  resale,  time  of  do. 

246. 
who  may  apply,  proceedings  on  resale, 

247. 
execution  for  deficiency,  247. 
claim  to  SURPLUS  MONEY,  248. 
MOTION, 

costs  of,  72. 
special,  generally,  176. 
for  judgment  in  cases  ebseevbd,  177. 
preparing  case  and  amendments,  178, 

179. 
settling,  180. 
when  heard,  181. 
for  judgment  upon  special  verdict,  181. 
to  set  aside  report  op  reperebs,  where 
part  only  of  the  issue  is  reported-  on, 
182. 

preparing  papers,  182. 
serving  notice  of  agreement,  note  of 

issue,  183. 
calendur,  184. 
furnishing  papers,  185. 
argument,  186. 
order  of  priority,  187. 
submitting  causes,  187. 
affidavit,  on  special  motion,  188. 
compelling  affidavits,  serving  affidavits, 

189. 
notice  of  motion,  189. 
order  staying  proceedings,  191. 
motion,  how  brought  on,  191. 
filing  papers,  194. 
entering  rule,  194. 
costs,  194. 

how  collected,  196. 
at  general  terms,  197. 
when  made,  199. 

for  judgment  in  foreolosueb  suit,  230. 
NEXT  FRIEND, 
see  "  ikPant." 
in  actions  for  divorce,  323. 

Note  of  issue 

in  Court  of  Appeals,  28. 
on  motion  to  set  aside  report  of  referees, 
183. 
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NOTICE  OF  OBJECT  OF  SUIT, 

for  foreclosure  of  mortgage,  220. 

pendency  of  suit,  221. 

object  of  suit,  ia  partition,  262. 

lis  pendens,  263. 
NOTICB 

of  appeal  to  the  Court  of  Appeals,  15, 

of  argument  of  appeal,  28. 

of  taxKtion  of  costs,  78. 

argument  on  motion  to  set  aside  report  of 
referees,  183. 

of  special  motions,  189. 

appeals  from  orders,  203. 

hearing  of  appeals  from  orders,  206. 

application  lor  judgment  in  foreclosure 
suit,  226. 

sale,  foreclosure  suit,  232. 
NOTICES, 

service  of,  generally,  201. 

service  on  party,  207. 
attorney,  208. 
foreclosure  suit,  221. 
OFFICERS 

of  counties,  costs  in  actions  by,  58. 

of  towns,  costs  in  actions  by,  58. 
ORDERS, 

appeals  from,  to  Court  of  Appeals,  8. 

who  may  make  in  supplementary  pro- 
ceedings, 154. 

to  appear  and  answer  concerning  pro- 
perty, 156. 

service  of,  in  supplementary  pfooeedings, 
159. 

disobedience   of,  in  supplementary  pro- 
ceedings, 160. 

to  apply  property  in  supplementary  pro- 
ceedings, 165,  174. 

for  examination  before  return  of  execu- 
tion, 173. 

forbidding  transfer  of  property,  174. 

staying  proceedings  for  special  motions, 
191. 

granted  at  chambers,  197. 

to  show  cause,  197. 

appeals  from  order  made  at  special  terms, 
199. 

■when  taken,   notice  of   appeal,   serving 
notice,  203. 

service  of,  212. 

of  reference  in  foreclosure  suit,  225. 

to  confirm  report  of  referee  on  MOBiaAGE 
SALE,  235. 

to  pay  over  purchase-money  on  mobtoage 
SALE,  241. 

for  sale   by  commissioners  in  paetition 
SUIT,  276. 

for  sale   by  referees  in  partition  suit, 
278. 

for  conveyance,  277. 

of  reference  on  sale  by  referee,  278. 

for  appointment  of  next  friend,  292. 

for  custody  of  children  in  divorce  suit, 
321. 

for  custody  of  children  In  limited  divorce, 
325. 
APERS, 

prenaring,  on  appeal  to  Court  of  Appeals, 

26. 
printing,  27. 


P  APE  RS—continiied. 

preparing,  to  move  to  set  aside  report  of 

referees,  182. 
serving,  to  move  to   set  aside  report  of 

referees,  183. 
furnishirjg,  to  move  to  set  aside  report  of 

referees,  185. 
filing,  on  special  motions,  194. 
to  be  used  on  appeals  from  orders,  204. 
service  of,  generally,  207. 
PARTIES, 

to  appeal  to  Court  of  Appeals,  12. 

joinder  o^  13. 

how  called,  15. 

service  of  papers  on,  207. 

to  action  tor  poeeclosure  op  moetsagb, 

214. 
to  action  for  paetition  op  beal  pbo- 

peett,  256. 
to  action  for  divorce,  310. 
PARTITION 

of  real  property,  action  for,  253. 

title  of  plaintiff,  254. 

action,  how  commenced,  summons,  256. 

parties,  256. 

plaintiff,  257. 

defendants,  259. 

incumbrancers,  260. 

complaint,  261. 

verifying  complaint,  summons,  262. 

notice  of  object  of  suit,  262. 

notice  ot lis  pendens,  263. 

amending  complaint,  263. 

abatement,  264. 

proceedings  where  answer  is  put  in,  264. 

publication   as  to    absent  or   unknown 

parties,  266. 
guardian  ad  litem,  266. 
answer,  267. 

proof  of  title,  reference  as  to  title,  268. 
referee's  report,  trial  and  judgment,  269. 
appointing  commissioners,  oath  of;  270. 
execution  of  judgment,  270.' 
report 'of  commissioners,  273. 
final  judgment,  274. 
sj.le  by  commissionera,  order  for,  276. 
securities  for  purchase  money,  276. 
sale,  report  of,  order  for  conveyances,  277. 
other  proceedings,  277. 
sale  by  referee,  order  of  reference,  278. 
proceedings  before  referee,  280. 
referee's  report,  281. 
judgment  of  sale,  282. 
notice  of  sale,  method  of  conducting,  283. 
report  of  sale,  283. 
proceedings  subsequent  to  confirmation 

of  report,  284. 
distribution  of  proceeds,  shares  of  infants, 

of  unknown  owners,  tenants  in  dower, 

or  for  life,  285. 
married  women,  286. 
security  to  refund,  incumbrances,  287. 
securities,  how  taken,  287.        ^ 
investments,  how  made,  costs,  288. 
PARTNERSHIP  PROPERTY, 

levy  on  under  execution,  92. 
PEOPLB, 

costs  in  actions  by,  56. 

security  for  costs  in  actions  by,  67, 
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PERSONAL  PROPERTY, 

costs  in  actions  for  recovery  of,  43. 

executions  against,  82. 

executions  for  delivery  of,  141. 
PLAINTIFF, 

oost.s  of  in  genera],  32. 

rate  of  costs  recoverable,  68. 

in  action  for  poeeolosdre  or  moetgage, 
214. 

title  of  in  actions  for  partition  op  ebal 

PROPERTY,   254. 

in  actions  for  partition  of  lands, 25t., 

infant,  next  friend  for,  289. 
PLACE  OF  TRIAL, 

in  actions  for  foreclosure  of  mortgage,  218 
PLEADINGS, 

in  action  for  foreclosure  of  mortgage,  218, 
POINTS, 

printing  for  Court  of  Appeals,  '27. 
PRINTING, 

appeal  and  points,  21. 
PROOF 

of  service  of  notice,  &c.,  211. 
PURCHASER 

at  foreclosure  sale,  duty  of,  235. 

discharging,  238. 

substitution  of;  242. 
REAL  PROPERTY, 

costs  in  actions  for  recovery  of,  41. 

proceedings  on, executions  against,  101. 

relation  and  lien  of  judgments   against, 
101. 

sale  of  under  execution,  105. 

redemption  of,  108. 

execution  for  delivery  of,  141. 
RECEIVER, 

in  supplementary  proceedings,  166. 

power  of    "  "  167. 

duty  of       "  "  168. 

REDEMPTION 

of  real  property  sold  under  execution,  108 
REFEREE, 

motion  to  set  aside  report  of,  w,here  part 
only  of  the  issue  is  reported  on,  182. 

proceedings   before,  in   foreclosure   suit, 
228. 

report  in  foreclosure  suit,  229. 
"      in  partition  suit,  269. 

sale  by,  278. 

proceedings  before,  280. 

report  of  on  sale,  281. 
RELIEF, 

how  katcd  in  complaint  for  foreclosure 
of  mortgage,  219. 
RBMITTri'UR, 

from  Court  of  Appeals,  30.      . 
REPLY, 

in  actions  ai'ainst  joint  tenants,  303. 
REPORT 

of  referee  in  foreclosure  suit,  229. 
"        in  partition  suit,  269. 

of  commissioners,     "  273. 

of  sale,  "  277. 

of  referees,  "  278. 

of  safe  by  referees,  283. 

of  referee  in  action  for  divorce,  319. 
RETURN, 

of  execution  against  property,  123. 

"  "        the  person,  138.      I 

Vol.  II.  31 


RULE, 

service  of,  for  not  joining  parties  in  ap- 
peal, 14. 
entering  on  special  motion,  194. 
to  show  cause,  197. 
SALE' 

of  personal  property  under  execution, 

100. 
of  premises  in  foreclosure  suit,  232. 
time  and  place  of,  notice  of  232. 
conditions  of,  conducting,  233. 
in  partition  suit  by  commissioners,  order 

for,  276. 
report  of,  277. 

by  referees  in  partition  suit,  278, 
judgment  of  sale,  282. 
notice  of,  mode  of  conducting,  report  of, 
283 
SECURITY, 

on  appeal  to  the  Court  of  Appeals,  16. 

by  next  friend  of  infant,  292. 

for  costs,  61. 

how  obtained,  62. 

how  put  in  and  perfected,  64,        , 

liability  of  attorney,  65. 

"  an  assignee,  65. 

proceedings  wliere  plaintiff  omits  to  com- 
ply with  rule,  66. 
suit  on  bond,  06. 

in  suits  by  foreign  corporations,  67. 
"        in  name  of  the  people,  67. 
SERVICE 

of  rule  for  not  joining  parties  an  appeal, 

14.  , 

of  notice  of  appeal  to  the  Court  of  Ap- 
peals, 15. 
of  case  in  appeal  to  Court  of  Appeals,  27. 
of  notice  of  appeal  from  orders,  203. 
of  notices  and  papers  generally,  207. 
by  mail,  209. 

time  of,  how  computed,  210. 
proof  of,  admission  of,  irregularity,  211. 
of  orders,  212. 
SHERIFF, 

proceedings  for  his  own  securitjr,  136. 
SPECIAL  CASES, 

proceedings  in,  213. 
SPECIAL  MOTIONS, 

See  "Motions,"  176. 
SPECIAL  VERDICTS, 

motion  for  judament  on,  181. 
SPECIAL  PROCEEDINGS, 

costs  in,  57. 
SUMMONS, 

in  POBEOLOSURE  sniT,  213. 
in  PARTITION  SUIT,  256. 
against  joint  tenants,  &c.,  302. 
in  action  for  divorce,  311. 
SUPERSEDEAS, 

for  not  charging  the  defendant  in  execu- 
tion, 139. 
SUPPLEMENTARY  PROCEEDINrGS, 

cases  in  whicli  th^  proceeding  may  be 

instituted,  149. 
judgment,  150. 
return  of  execution,  151. 
to  what  county  execution  must  have  beeu 

issued,  153. 
who  may  grant  the  order,  154. 
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SUPPLEilENTABT  PROCEEDINGS— cora- 
tinued. 

affidavit,  154. 

tlie  order  to  appear  and  answer,  156. 

order  forbidding  transfer  of  ^ropArty,  IST. 

warrant,  158. 

affidavit  for  warrant,  158. 

issuing  warrant,  159. 

undertaking  on  disoliarge   from    arrest, 
169. 

service  of  orders,  159. 

disobedience  of  orders,  160. 

irregularities  and  errors  in  orders,  161.- 

examination  of  debtor,  162. 

examination  of  witnesses,  164. 

certifying  examination,  164. 

order  to  apply  property,  165. 

receiver,  166. 

power  of  receiver,  161. 

duty  of  receiver,  ]  68. 

costs,  169. 

proceeding  after  issuing  and  before  return 
of  execution,  170,  172. 

affidavit,  173. 

order,  173. 

order  forbidding    transfer  of   property, 
174. 

order  to  apply  property,  174. 

costs,  175. 
SURETIES, 

on  appeal  to  Court  of  Appeals,  22. 

exception  to  Court  of  Appeals,  22. 

manner  of  justifying,  22. 

giving  other  sureties,  23. 

liability  of;  24. 
SURPLUS  MONET, 

in  what  cases,  248. 

who  may  apply,  249. 

when  and  how  made,  250. 

proceedings, '251. 

costs,  252. 


TIME 

within  which  appeal  may  be  taken  to 
Court  of  Appeals,  10. 

of  service,  how  computed,  210. 
TRANSMITTING 

judgment  to  Court  of  Appeals,  24. 

how  and  when  done,  25. 
TRIAL, 

cost  of  putting  off,  71. 

in  partition  suit,  269. 

in  actions. for  divorce,  312. 
TRUSTEES, 

costs  in  actions  by,  49. 
UNDERTAKING, 

on  appeal  to  Court  of  Appeals,  16. 

amending,  20. 

filing,  23. 

on  arrest  in  supplementary  proceedings, 
159. 
VERDICT, 

interest  on,  77. 
VERIFICATION 

of  complaint  for  partition,  262. 

of  complaint  in  action  for  divorce,  311. 
WARRANT 

to  arrest  defendant  in  supplementary  pro- 
ceedings, 158. 

affidavit  for,  158. 

issuing  of,  159. 
WIFE, 

property  of,  cannot  be  levied  on  under 
execution  against  husband,  90.. 

suit  by,  for  divorce,  310. 

suit  by,  for  divorce  on  ground  of  adul- 
tery, 318. 

suit  against,  for  divorce  on  ground  of 
adultery,  318. 

support  of,  320. 

her  property,  320. 
WITNESS, 

examination  of  in  aupplementary   pro- 
ceedings, 164. 
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ABSENT 

defendant,  affidavit  for  order  of  publica- 
tion against,  351. 
order  for  publication  against,  .S52. 
ATTACHMENT, 
affidavit  for,  .=?54. 
undertaking  for,  355. 
warrant  of,  355. 

notice  of  motion  to  discharge,  356. 
undertaking  to  discharge,  356. 
ACCOUNT, 

notice  of  demand  for  copy  of,  353. 
copy  account  furnished,  353. 
complaint  in  action  upon,  380. 
ACKNOWLEDGMENT 

of  undertaking  for  injunction,  357. 
_pf  undertakings,  see  "  UuBBETAKiNff." 
of  bond  to  indemnify  sheriff,  361. 
of  undertaking  on  appeal,  418. 
of  receiver's  bond,'426. 
of  special  guardian's  bond,  438. 
of  general  guardian's  bond.  449. 
ACTION, 

petition  to  continue,  on  death  of  party, 

.427. 
affida!vit  annexed,  428. 
notice  of  motion  on,  428. 
order  thereu'pon,  428. 
demand  to  have,tpied  in  proper  county,432. 
ADVERTISEMENT, 

for  liens  in  partition  suit,  455. 
AFFIDAVIT, 

to  move  to  change  place  of  trial,  335 
to  procure  order  for  publication  against  a 
defendant  who  cannot  be  personally 
served,  351. 
of  sheriff,  of  failure  to  serve,  351. 
of  service  of  summons,  352. 
annexed  to  copy  account,  furnished,  353. 


AFFIDAVIT— cojifenwed. 
ol'  merits,  353. 
for  attachment,  354. 
annexed  to  undertaking  for  injunction, 

357. 
annexed   to   undertaking  for  injunction 

against  a  corporation,  358. 
on  claim  of  delivery  of  personal  property, 

359. 
of  claim  by  third  person  to  personal  prop- 
erty, 360. 
to  hold  to  bail,  362.       ■    ' 
for  order  of  reference  in  foreclosure  suit, 

392. 
of  filing  notice  of  lis  pendens,  394. 
annexed  to  undertaking  on  appeal,  418. 
to  procure  order  for  judgment  debtor 

to  appear  and  answer,  421. 
to  procure  order  for  third  person  to  ap- 
pear and  answer,  422. 
to  procure  order  to  examine  judgment 
debtor  before  Veturn  of  execution,  423. 
to  procure    warrant    against   judgment 

debtor,  424. 
to  petition  to  continue  action,  42  8. 
to  petition  for  appointment  of  guardian 

FOR  iNriuT,  430. 
to  procure  order  to  file  complaint,  434. 
of  filing  lispendens  in  partition  suit,  453. 
to  procure  reference  as  to  title,  453. 
where  a  sale  is  necessary,  454. 
AFFIRMANCE, 

entry  of  judgment  on,  405. 
ANSWER 

of  infant  defendant  in  partition,  453. 
A,PPEAL, 

judgments  upon,  see  title  "  judgments." 
notice  of,  to  Supreme  Court,  from  judg- 
ment of  same  court,  416. 
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APPEAL — continued. 

the  like  from  judgment  of  an- inferior 
court,  416. 

the  hl?e  on  judgment  entered  on  report 
of  referees,  417. 

the  like  to  the  Court  of  Appeals,  417. 

the  like  from  an  order,  417. 

undertaking  to  pay  costs  on,  418. 

affidavit  annexed  to,  418. 

acknowledgment  annexed,  418. 
APPROVAL 

of  judge  to  undertaking,  358. 

of  special  guardian's  bond,  439. 

of  general  guardian's  bond,  449. 
-ARREST, 

affidavit  for  order  of;  362. 

order  for,  see  "  Bail,"  363. 
ASSAULT  AND  BATTERY, 

complaint  for,  38'8. 
ATTACHMENT, 

affidavit  for,  354. 

undertaking  tor,  355. 

warrant  of,  355. 

notice  of  motion  to  discharge,  356 

undertaking  thereon,  356. 
ATTORNEY'S  BILL, 

complaint  for.  378. 
BAIL,  ■     , 

affidavit  to  hold  to,  362. 

undertaking  to  procure  order  to  hold  to, 
363. 

order  to  hold  to,  363. 

undertaking  of,  364. 

undertaking  in  action  to  recover  per- 
sonal  property,  364. 

notice  of  excepting  to,  364. 

certificate  of  sheriff  of  deposit  in  lieu  of, 
365. 

certificate  of  clerk  thereupon,  365. 

notice  of  motion  to  vacate  or  mitigate, 
365. 

notice  of  justifleution  of,  365. 

notice  of  other  bail,  366. 

certificate  of  surrender  by,  366. 

notice  to  plaintiff  that  bail  will  be  exon- 
erated, 366. 

order  exonerating  bail,  367. 
BILLS  OP  ESCHAKGE, 

complaints  on,  see  title  "  Complaint." 
BILL  OP  EXCEPTIONS, 

order  to  stay  proceedings  to  make,  433. 
BOND 

of  indemnity  to  sheriff,  upon  claim  of 
third  person  to  property  taken  on  at' 
taohment,  361. 

of  receiver,  426. 

of  special  guardian,  438. 

of  general  guardian,  449. 
CASE, 

order  to  stay  proceedings  to  make,  433. 
CEBTIPtCATE 

of  sheriff,  of  deposit  in.  lieu  of  bail,  365. 

of  clerk  thereupon,  365. 

of  surrender  of  principal  by  bail,  366. 

of  clerk  that  complaint  is  not  filed,  434. 

of  judge  on  petition  for  appointment  of 
next  friend,  430. 

of  judge  of  filing  security  by  special  guar- 
dian, 439. 


CHANGING- 

place  of  trial,  affidavit  for,  335. 

place  of  trial,  notice  for,  335. 
CLAIM  AND  DELIVERY  OF  PERSONAL 
PROPERTY, 

affidavit  for,  359. 

undertaking  for,  359.  \ 

approval  of  sheriff.  360. 

notice  to  sheriff  requiring  delivery,  360. 

notice  to  sheriff  of  claim  by  third  person, 
360. 

affidavit  of  claim  by  third  person,  360. 

notice  by  sheriff  of  claim,  361. 

undertaking  to  indemnify  sheriff,  361. 

notice  of  exception  to  sureties,  361. 

notice  to  sheriff  requiring  return,  362. 

undertaking  thereon,  362. 
COMMISSION 

for  partition,  469. 
COMMISSIONERS, 

judgment  appointing  in  partition  suit,  467. 

oath  of,  471. 

report  of,  471. 

notice  of  motion  to  confirm,  472. 
COMPLAINT 

for  moneys  generally,  367. 

on  promissory  notes,  against  all  parties, 
366. 

on  promissory  note,  against  indorser, 
368. 

on  promissory  note,  indorsee  against  ma- 
ker, 368. 

on  promissory  note,  payee  or  bearer, 
against  maker,  369. 

for  money  paid,  &c.,  369. 

on  bill  of  exchange,  against  acceptor,  370. 

on  inland  bill  of  exchange,  against  draw- 
ers and  indorsers  for  non-acceptance, 
370. 

on  inland  bill  of  exchange,  against  in- 
dorser for  non-acceptance,  371. 

the  like  for  non-payment,  371. 

on  inland  bill  of  exchange,  payee  against 
drawer,  for  non-payment,  372. 

on  foreign  bill,  against  indorser,  for  non- 
acceptance,  373. 

for  work  and  labor,  373. 

on  promissory  note  of  wife  while  sole, 
374. 

against  executors  on  promissory  note  of 
testators,  374. 

on  promissory  note,  against  surviving  md^- 
ker,:37.6-..)' 

on  promissory  note,  payee  against  maker. 
375. 

for  work,  labor  and  materials  furnished, 
376. 

for  goods  sold,  price  agreed  on,  376. 

for  foreclosure  of  mortgage,  377. 

for  taking  personal  property,  377. 

on  attorney's  bill;  378. 

to  recover  possession  of  personal  property, 
378. 

for  converting  personal  property,  379. 

for  detaining  personal  property,  379. 

to  recover  possession  of  real  property, 
379. 

for  an  account,  380. 

for  goods  sold  at  different  times,  380. 
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COMPL  kmT— continued. 

the  like  for  a  balatioe  due,  381. 

on  bond  for  payment  of  money,  381. 

on  bond  otber  than  for  payment  of  money, 

oo2. 
on  policy  of  insurance,  382. 
in  action  to  recover  rent  upon  a  lease  un 

der  seal,  383. 
the  like  upon  lease  not  under  seal,  384. 
for  rent  generally,  384.  , 

to  obtain  limited  divorce,  385. 
for  false  imprisonment,  386. 
against  sheriff  for  false  return,  387. 
against  sheriff  for  escape,  387. 
for  assault  and  battery,  388. 
for  libel,  388. 


against  an  innkeeper  for  loss  of  baggage, 

389. 
on  promise  to  marry,  389. 
for  foreclosure  of  mortgage,  390. 
affidavit  to  procure  order  to  file,  434. 
clerk's  certificate  thereon,  434. 
order  to  file,  434. 
for  partition  of  lands,  450. 
against   a  railroad   company  for  negli- 
gently running  over  a  person,  473. 
COMPROMISE, 

notice  of  offer  to,  332. 
notice  of  acceptance  of  offer  to,  332. 
CONFESSIGlSr, 

judgment  by,  407. 
CONSENT 

of  guardian  of  infant  plaintiff,  429. 
of  guardian  of  infant  defendant,  430. 
COPT  ACCOUNT, 
demand  for,  353. 
furnished,   353. 
afiBdavit  annexed,  353. 
COSTS, 

notice  of  adjustment.  345. 
order  fox  extra  allowance  of,  404. 
DECISION 

of  cause,  tried   by  the   court  without  a 
jury,  403. 
DEED 

of  referee  on  sale  in  partition  suit,  463. 
DEMAND 

to  have  action  tried  in   proper  county, 
432. 
EXAMINATION 

of  party  as  a  witness,  notice  o^  338. 
EXECUTION 

for  deficiency  on  mortgage  sale,  402. 
against  the  person,  411. 
against  the  property,  411. 
for  delivery  of  the  possession  of  real  pro- 
perty with  damages,  412. 
for  delivery  of  personal  property,  without 

damages  or  costs,  413. 
the  like  with  damages,  413. 
the  like,  and  for  value  of  the  property,  if 

delivery  cannot  be  had,  413. 
upon  judgment  of  affirmance  in  Court  of 

Appeals,  414. 
the  like  on  reversal,  415. 
for  costs  of  motion,  415. 
FAILURE  TO  ANSWER, 
judgment  on,  406. 
complaint  for,  390. 


FORECLOSURE  OF  MORTGAGE, 
notice  of  object  of  suit,  391. 
notice  o[  lis  pendens,  392. 
affidavit,  for  order  of  reference,  392. 
order  of  reference,  all  due,  no  infanta  or 

absent  defendants,  393. 
order  of  reference,  all  due,  and  absent 

defendants,  393. 
order  of  reference,  all  due,  infant  defend- 
ants but  no  absentees,  394. 
order  of  reference,  part  not  due,  394. 
affidavit  of  filing  notice  of  lis  pendens,  394. 
•    judgment  of,  and  sale,  395. 

judgment,    part  only  due,  premises  can 

be  sold  in  parcels,  396. 
referee's  report  of  sale,  398. 
referee's  report  on  sale,  400. 
order  to  confirm  referee's  report  of  sale, 

401. 
execution  for  deficiency,  402. 
GOODS  SOLD, 

complaint  for,  376,  380. 
GUARDIAN 

see  "Infant." 
INFANT, 

petition  for  appointment  of  next  friend  of, 

plaintiff,  429. 
consent  indorsed,  429. 
affidavit  annexed,  430.' 
certificate,'#f  judge  indorsed,  430. 
order  thereupon,  430. 
petition  for  appointment  of  guardian  for 

infant  defendant,  430. 
consent  indorsed,  431. 
petition  by  plaintiff  for  appointment  of 

guardian  for  infant  defendant,  431. 
order  to  be  entered  thereon,  431. 
petition  for  order  to  sell  real  estate  o^  435. 
consent  of  guardian,  437. 
order  appointing  special  guardian,  437. 
bond  of..special  guardian,  438. 
acknowledgment  of  bond,  439. 
approval  of  bond,  439. 
clerk's  certificate  of  filing  security,  439. 
referee's  report,  440.     , 
order  authorizing  contract,  441. 
report  by  special  guardian  of  agreement, 

442. 
order    confirming    report  and   directing 

conveyance,  443. 
another  form,   where    proceeds  are  re- 
tained by  guardian,  443. 
the  like,  where  proceeds  exceed   $500, 
and  no  real  security  has  been  given  by 
guardian,  444. 
deed  of  special  guardian,  445. 
guardian's  report  of  investment,  446. 
petition    for    appointment    of    aBNBRAL 

GtUAEDIAN,  447. 

consent  of  guardian,  448. 
affidavit  annexed,  448. 
order  appointing  general  guardian,  449. 
bond  of  general  guardian,, 449. 
approval  indorsed  on  bond,  449. 
INJUNCTION, 

undertaking  on  granting,  356. 

by  order,  356. 

undertaking  for,  against  a  corporation,  358. 

notice  of  motion  to  dissolve,  358. 
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JUDGMENT, 

notice  of  application  for,  33T. 
notice  for  on  frivolous  demurrer,  337, 
in  action  to  foreclose  a  mortgage,  see  title 

"  FORBOLOSUEE  OF  MORTGASB." 

on  trial  of  issue  of  fact,  403. 

on  verdict  of  a  jury,  404.  ' 

on  decision  of  court,  jury  trial  waived,  404 

on  report  of  referees,  404. 

of  afBrmanoe  in  Supreme  Court,  upon  an 
appeal  from  a  judgment  of  an  inferior 
court,  405. 

the  like  on  reversal,  405. 

in  Supreme  Court,  upon  bill  of  excep- 
tions, and  appeal  from  a  judgment  of  a 
single  judge  and  anew  trial  denied,  405, 

in  Supreme  Court,  upon  case  made  to  set 
aside  report  of  referees,  and  appeal 
therefrom,  and  report  not  set  aside,  406. 

on  failure  to  answer,  406. 

statement  for,  by  confession,  40'?. 

for  plaintiff  in  an  action  to  recover  real 
property,  408. 

the  like  on  verdict  for  defendant,  408. 

for  plaintiff  in  action  to  recover  personal 
|)roperty,  with  damages  for  withhold- 
ing, 408. 

the  like  when  property  has  not  been  de- 
livered, 409. 

the  like  on  verdict  for  defendant,  prop- 
erty not  delivered,  409. 

the  like  where  property  has  been  deliv- 
ered, and  damages,  409. 

the  like  when  property  has  been  deliver- 
ed and  defendant  waives  a  return,  410. 

entry  of  in  Supreme  Court  upon  remittitur 
from  Ct.  of  Appeals,  on  affirmance,  410. 

the  like  on  reversal,  410. 

directing  sale  in  partition  suit,  459. 

for  actual  partition  and  appointing  com- 
missioners, 467. 

final,  for  actual  partition,  473. 
JUDGMliNT  DEBTOR, 

affidavit  to  obtain  order  for,  to  appear 
and  answer,  421. 

order  for,  to  appear  and  answer,  422. 

affidavit  for  order,  for  third  person  to  ap- 
pear and  answer,  422. 

order  to  examine  third  person,  422. 

affidavit  to  obtain  order  to  examine  be- 
fore return  of  execution,  423. 

order  tliereupon,  423. 

affidavit  to  procure  warrant  against,  424. 

warrant  against,  424. 

undertaking  by,  on  being  arrested,  425. 

order  forbidding  transfer  of  property,  425. 

orderito  apply  property  of,  425. 

order  for  appointment  of  receiver,  426. 

receiver's  bond,  426. 
JUSTICE'S  COURT, 

undertaking  upon  answer  of  title,  435. 

approval  of  justice  indorsed,  435, 

the  like  in  action  where  defendant  is  ar- 
rested, 435. 
LIBEL, 

complaint  for,  388. 
MERITS, 

affidavit  of,  353. 


MONET, 

complaint  to  recover,  36f. 

for  money  paid,  &o.,  369. 
MORTGAGE, 

See  title  "  Foeecloscee  of  Moetgage." 
MOTIuN, 

execution  for  cost  of  415. 

notice  of,  see  title  "  Notice," 

to  change  place  of  trial,  notice  of,  335, 

affidavit  for,  335. 

for  judgment,  frivolous  demurrer,  notice 
of,  337, 

to  discharge  attachment,  notice  of,  356. 

to  dissolve  injunction,  notice  of,  358. 

to  vacate  order  of  arrest,  notice  of,  SGS. 

of,  to  continue  action,  428. 

0^   to  confirm  report  of  commissioners  in 
partition  suit,  472. 
NOTICE 

of  retainer,  331. 

of  demand  of  copy  complaint,  353. 

of  demand  to  have  action  tried  in  proper 
county,  332. 

of  offer  to  compromise,  332. 

of  acceptance  of  offer,  332. 

of  demand  of  a  copy  of  an  account,  353. 

of  motion  to  change  place  of  trial,  335. 

of  trial  and  inquest,  336. 

of  argument,  337. 

of  application  for  judgment,  defendant 
having  appeared,  337, 

of  motion  for  judgment,  frivolous  demur- 
rer, 337. 

of  examination  of  party  as  a  witness, 
338. 

of  motion  to  set  aside  judgment  on  de- 
fault as  iriegular,  338. 

of  motion  to  set  aside  inquest  as  irregu- 
lar, 339. 

of  motion  to  set  aside  regular  inquest, 
339. 

of  motion  to  strike  out  irrelevant  or  re- 
dundant matter  in  a  pleading,  339. 

of  motion  for  leave  to  amend  pleading, 
340. 

of  motion  for  leave  to  serve  supplemen- 
tary pleading,  340. 

of  motion  for  reference,  340. 

of  reference,  341. 

to  produce  papers  on  trial,  342. 

of  motion  to  set  aside  report  of  referees, 
342. 

of  motion  to  confirm  report  of  referees, 
342. 

of  motion  for  a  commission,  343. 

to  stay  proceedings  till  security  be 
given  for  costs,  343. 

of  motion  to  set  aside  a  summons,  plead- 
ing or  proceeding  for  irregularity  mere- 
ly, 343. 

of  substitution  of  an  attorney  by  consent, 
344. 

of  substitution  of  an  attorney  by  order 

of  court,  344. 
,of  adjustment  of  costs,  344. 

another  form  of,  345. 

of  assessment  of  plaintiff's  damages,  345._ 

of  countermand,  345. 

of  motion  for  discovery  of  papers,  346. 
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THOTlGFj— continued. 

of  motion  to  dismiss  complaint,  346. 

to  set  aside  verdict  for  irregularity, 

and  for  a  new  trial,  346. 
to.  set  aside  judgment  and  execution, 
and  restore  money  levied,  347. 

of  motion  for  leave  to  issue  execution, 
347. 

of  motion  for  a  mandamus,  347. 

of  motion  to  strike  cause  from  the  calen- 
dar fijr  not  serving  papers,  347. 

Qf  motion  to  set  aside  dismissal  of  com- 
plaint at  circuit,  and  for  a  new  trial, 
348. 

of  motion  for  reference  to  obtain  surplus 
money,  348. 

of  claim  to  surplus  money,  348. 

of  motion  for  a  special  jury,  349. 

of  motion  for  a  foreign  jury,  349. 

of  motion  to  consolidate  actions,  349. 

of  filing  remittitur,  350. 

of  decision  of  judge  or  referee,  350. 

of  attending  judge  to  allow  interrogate' 
ries,  350. 

of  motion  to  discharge  attachment,  356. 

of  motion  to  dissolve  injunction,  358. 

to  sheriff  requiring  delivery  of  personal 
property,  360. 

of  claim  to  personal  property  by  third 
person,  360. 

by  sherift'  of  claim  to  personal  property 
by  third  person,  361. 

of  excepting  to  sureties  in  action  for  de- 
livery of  personal  property,  361. 

requiring  return  of  personal  property  to 
defei.dant,  362.  . 

of  excepting  to  bail,  364. 

of  motion  to  vacate  or  modify  order  of 
arrest,  365. 

of  justification  of  bail,  365. 

of  other  bail,  366. 

to  plaintiff  tlaat  bail  will  be  exonerated, 
366. 

of  object  of  suit,  in  action  for  foreclo- 
sure or  MORTGAGE,  391. 

of  lis  pendens,  392. 

of  appeal  to  general  term  of  Supreme 
Court  from  a  judgment  of  the  same 
court,  416. 

of  appeal  to  Supreme  Court  from  a  judg- 
ment of  an  inferior  court,  416. 

of  appeal  from  judgment  entered  on  re- 
port of  referees,  417. 

of  appeal  to  Court  of  Appeals,.^417. 

of  appeal  to  general  term  from  an  order, 
417: 

of  motion  to  continue  action,  428. 

of  lis  pendens  in  partition  suit,  452.    . 

of  motion   to  confirm  report  of  commis- 
sioners, 472. 
OATH 

of  commissioners  in  partition,  471. 
ORDER 

changing  place  of  trial,  336. 

for  publication  against  absent  defendant, 
352. 

injunction  by,  357. 

for  arrest  of  defendant,  363. 

exonerating  bail,  367. 


ORDER — continued. 

of  reference  in  foreclosure  suit,  see  title 

"  Foreclosure  or  Mortgage." 
for  extra  allowance  of  costs,  404. 
for  judgment  debtor  to  appear  and  an- 
swer, 422. 
to  examine  third  person.  422. 
to  examine  judgment  debtor  before  re- 
turn of  execution,  423. 
forbidding  transfer  of  property,  425. 
to  apply  property  of  judgment  debtor,  425. 
for  appointment  of  receiver  of  judgment 

debtor,  426. 
to  continue  action,  428. 
for  appointment  of  guardian,  430,  431. 
staying  proceedings,  to  make  a  case  or 

exceptions,  433. 
the  like  on  trial  by  a  ji]dg6  without  a 

jury,  433.  ' 
the  like  on  trial  by  referees,  434. 
to  file  complaint,  434. 
appointing  special  guardian  of  infant  to    , 

sell  real  estate,  437. 
appointing  general  guardian  of  infant,  449. 
of  reference  as  to  title  in  partition  suit, 

454. 
of  reference  virhere  sale  is  necessary,  455. 
PAPERS, 

notice  to  produce  on  trial,  342. 
PARTITIOlSr, 

complaint  for,  450. 
notice  of  lis  pendens,  442. 
^     affidavit  of  filing,  453. 

answer  of  infant  defendant,  453. 
affidavit  to  procure  reference  as  to  title, 

453. 
order  of  reference  as  to  title,  454.  ' 
affidavit  where  a  sale  is  necessary,  454. 
order  of  reference  where  a  sale  is  neces- 
sary, 455. 
advertisement  for  liens,  455. 
report  that  sale  is  necessary,  456. 
judgment  directing  sale,  459. 
referee's  report  of  sale,  462. 
referee's  deed,  463. 
referee's  report  of  distribution,  465. 
judgment  for  actual  partition  and  appoint- 
ing commissioners,  467. 
commission  for  partition,  469. 
oath  of  commissioners,  471. 
report  of  commissioners,  471. 
notice  of  motion  to  confirm  report,  4-72. 
final  judgment  for  actual  partition,  473. 
PERSONAL  PROPERTT, 

affidavit  on  claim  of  delivery  of,  359. 
undertaking  on,  359. 
approval  by  sheriff  of,  360. 
notice  to  sheriff,  requiring  delivery  of,  360. 
of  claim  by  tliird  person,  360. 
affidavit  of  claim  by  tliird  person,  360. 
notice  by  sheriff  of  claim  by  third  person, 
.  361. 
undertaking  to  indemnify  sheriff  against 

claim  by  third  person,  361. 
notice  of  excepting  to  sureties  in  action 

for,  361. 
notice  to  sheriff,  requiring  return  of,  to 

defendant,  362. 
undertaking  thereupon,  362. 
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PERSONAL  PROPERTY— crafcwA 
complaint  in  action  for  taking,  377.  . 
complaint  in  action  to  recover  possession 

oq  378. 
complaint  in  action  for  detaining,  379. 
judgments  in  actions  for,  see  title  "  Judg- 

•  MENTS." 

executions  in  actions  for,  see  title  "  Bze- 

ODTIONS." 

PETITION 

to  continue  action  against  representatives 
of  deceased  defendant,  42,7. 

affidavit  annexed.     See  title  "  Actions," 
428. 

for    appointment  of  guardian  of  infant 
plaintiff,  see  title  "Infant." 

for  appointment  of  next  Iriend  of  plaintiff, 
429. 

for  appointment  of  guardian  of  defend- 
ant, 430. 

by  plaintiff,  for  appointment  of  guardian 
of  infant  defendant,  431. 

for  order  to  sell  real  estate,  435. 

for  appointment  of  general  guardian,  447. 
PLACE  OP  TRIAL, 

affidavit  for  motion  to  oliange,  335. 

notice  of  motion  to  change,  335. 
PROMISSORY  NOTES, 

corapliiints  on.    See  title  "COJIPLAINT." 
REAL  PROPERTY, 

complaint  in  action  to  recover  possession 
of;  379. 

judgments  in  actions  for,  408.' 

executions  upon  judgment  for  delivery  of, 
4J2. 

sale  of;  belonging  to  infants.     See  "In- 
fants." 
RECEIVER, 

order  for  appointment  o^  426. 

bond  of,  426. 
REFERENCE, 

order  of,  in  foreclosure  suits,  all  due,  no 
infants  or  absent  defendants,  393. 

the  like,  all  due,  and  absent  defendants, 
393. 

tbe  like,  all  due,  and  infant  defendants, 
but  no  absentees,  394. 

the  like,  part  not  due,  394. 

judgment  on  report  of  referees,  404. 

on  petition  for  sale  of  infant's  estate,  437. 
REFEREES, 

report  of  sale  in  foreclosure  suit,  398. 

report  of,  on  sale,  400. 

report  oi;  generally  in  actions,  427. 

report  of;  on   application  to  sell  infants' 
estate,  440. 

report  of,  that  sale  is  necessary  in  parti- 
tion suit,  456. 
'        report  of  sale  in  suit,  462. 

deed  on  sale  in  partition,  463. 

report  of  distribution,  465, 
REMIT  TITDR, 

judgment  OH,  410. 


REVERSAL, 

entry  of  judgment  on,  405. 
SHERIFF, 

bond  to  indemnify  upon  claim  of  third 
person,  of  property  taken  upon  attach- 
ment, 361. 
SUMMONS 

against  absent  or  concealed   defendant, 
333. 

for  relief,  334. 

for  naoney  demand  on  contract,  333. 

for  like,  complaint  not  served,  333. 

affidavit  of  service  of,  352. 
SURPLUS  MONEY, 

notice  of  claim  to,  348. 

notice  of  motion  to  obtain,  348. 
TRIAL, 

affidavit  for  motion  to  change  place  of, 
335. 

notice  of  motion  to  change  place  of,  335. 

notice  of,  335. 

by  court,  decision  on,  403. 

by  court,  judgment  on,  404. 

by  referees,  judgment  on,  404. 
UNDERTAKINa, 

on  procuring  attachment,  355. 

on  discharging  attachment,  356. 

on  granting  injunction,  357. 

for  injunction  against  a  corporation,  358. 

on  claim  of  delivery  of  personal  property, 
359. 

approval  by  sheriff,  360. 

to  indemnify  sheriff  against  claim  of  third 
person  to  personal  property,  361. 

by  defendant  requiring  return  of  personal 
property,  362. 

of  bail,  364, 

of  bail  in  action  to  recover  personal  pro- 
perty, 453. 

on  appeal  to  pay  costs,  418. 

to  stay  execution  on  appeal,  419. 

on  appeal  from  judgment  directing  de- 
livery of  property,  419. 

on  appeal  from  judgment  directing  de- 
livery of  real  property,  420. 

on  appealfrom  judgment  for  .sale  of  mort- 
gaged premises,  420. 

of  judgment  debtor,  on  being  arrested, 
425. 

by  plaintiff  to  prosecute  suits  concerning 
attached  property,  432. 

on  answer  of  title  in  justices'  court,  435 . 

the  like  in   an  action   in  which  the  de- 
fendant is  arrested,  435. 
WARRANT 

of  attachment,  355. 

to  arrest  judgment  debtor,  425. 
WORK  AND  LABOR, 

complaint  for,  "373. 

the  like,  and  materials  furnished,.  376. 
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